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PREFACE  TO  THE  THIRD  EDITION. 


The  present  Edition  will,  it  is  believed,  be  found 
to  contain  the  more  important  recent  decisions 
on  points  of  Equity,  including  those  of  the 
current  year.  The  various  measures  affecting 
Equitable  doctrines  which  have  received  a  legis- 
lative sanction  since  the  date  of  the  last  Edition, 
have  been  referred  to  or  incorporated  in  the 
text.  The  Index  has  been  carefully  revised  and 
enlarged. 


24  Old  Sqvake,  Lincoln's  Inn, 
October  1874. 


PREFACE  TO  THE  SECOND  EDITION. 


Since  the  appearance  of  the  First  Edition  of  this 
book,  the  Author  has  died,  and  left  to  his  friends 
the  regret  that  a  life  so  assiduous  and  full  of 
future  promise  has  been  prematurely  cut  short. 

In  preparing  a  Second  Edition  of  the  work,  the 
Editor  has  attempted,  while  following  as  far  as 
possible  the  Author  s  division  of  the  subject,  to 
bring  it  down  to  the  present  date,  by  reference  to 
the  more  important  changes  effected  by  subsequent 
statute  or  case  law,  without,  fit  the  same  time, 
unduly  expanding  its  size,  or  overloading  its 
pages  with  cases.  The  whole  book  has  been 
carefully  revised,  and  reference  has  been  made 
to  the  latest  authorities. 


24  Old  Square,  Lincoln 'b  Inn, 
May  1872. 


PREFACE  TO  THE  FIRST  EDITION. 


The  Author,  in  the  course  of  his  studies  for  the 
Bar,  made  so  many  notes  on  the  Principles  of 
Equity  and  the  cases  in  support  of  them,  not 
only  from  his  own  private  reading,  but  from  the 
Lectures  of  that  able  and  distinguished  master, 
Mr  Birkbeck,  the  Lecturer  on  Equity  Jurispru- 
dence, that  it  required  but  little  trouble  to  recast 
and  mould  them  into  the  form  of  a  book. 
Venturing  to  think  that  the  work  may  prove 
useful  not  only  to  the  student  but  the  practi- 
tioner, he  ventures,  with  diffidence,  to  submit  the 
result  of  his  labours  to  the  consideration  of  the 
profession. 


5  Ebsbx  Court,  Temple, 
January  1868. 
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OENSBAL  BEKABKS. 

In  treating  of  the  subject  of  Equity^  it  is  essential  to 
distinguish  the  yarions  senses  in  which  that  term  is 
used.  In  the  most  general  sense,  we  are  accustomed  to 
call  that  equity  which  in  human  transactions  is  founded 
on  what  is  termed  natural  justice^  in  honesty  and  right, 
and  which  properly  arises  ex  ceqito  et  hoiu>  (a).  But  it 
would  be  a  great  mistake  to  suppose  that  equity,  as 
administered  in  our  courts,  embraces  a  jurisdiction  so 
wide  and  extensive  as  that  which  would  result  from 
canying  into  operation  the  principles  of  natural  justice. 
There  are  many  matters  of  natural  justice  wholly  un- 
provided for,  from  the  difficulty  of  framing  any  general 
rules  to  meet  them,  and  from  the  doubtful  nature  of 
the  policy  of  attempting  to  give  a  legal  sanction  to 
duties  of  imperfect  obligation,  such  as  charity,  grati- 
tude, and  kindness  {h).  A  large  proportion,  therefore, 
of  natural  equity,  in  its  widest  sense,  cannot  be  judici- 
ally enforced,  but  must  be  left  to  the  conscience  of 
each  individual  (c). 

Are  we  then  to  infer  that  the  equity  of  our  Court  of 
Chancery  represents  the  residue  of  natural  equity,  or  to 

(a)  St.  1. 
{h)  St.  2. 

\e)  Orem  t.  XyM,  21  W.  K.  830. 
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put  it  conversely,  the  whole  of  that  portion  of  natural 
eqaity  which  may  be  enforced  by  legal  sanctions,  and 
administered  by  legal  tribunals?  The  slightest  ac- 
quaintance with  English  jurisprudence  will  show  us 
that,  were  we  to  arrive  at  this  conclusion,  we  should 
ignore  the  claims  of  the  common  law  and  the  statute 
law.  Although,  when  we  make  use  of  the  term  com- 
mon law,  we  use  it  as  contradistinguished  from  equity 
technically  so  called,  that  circumstance  should  by  no 
means  blind  us  to  the  fact  that,  in  the  main,  the  com- 
mon law  is  a  system  as  much  founded  on  the  basis  of 
natural  justice  and  good  conscience  as  our  equity  sys- 
tem ;  that  if  it  has  fallen  short  in  its  operation,  its 
failure  is  rather  to  be  attributed  to  defects  in  the  mode 
of  administering  those  principles  than  to  any  inherent 
^weakness  or  deficiency  of  those  principles  themselves. 
Clearly,  therefore,  another  large  portion  of  enforcible 
equity,  often  enfeebled  though  it  be  by  a  defective  mode 
of  administration,  is  to  be  found  in  the  common  law. 
And,  finally,  we  must  look  to  the  enactments  of  the  le- 
gislature (d),  the  statute  law,  as  embodying  and  giving 
legal  sanction  to  many  of  those  principles  of  natural 
equity  which,  though  capable  of  being  administered  by 
courts,  have  been  omitted  to  be  recognised  as  such,  an 
omission  arising  from  that  tendency  of  all  human  in- 
stitutions, founded  on  a  body  of  principles,  to  assume  a 
defined  and  solidified  mass,  refusing  to  receive  further 
accessions,  even  though  from  a  cognate  source,  and 
thus  to  become,  after  a  time,  incapable  of  expansion 
Having  thus  mapped  out  the  whole  area  of  what  is 
termed  natural  justice — having  seen  that  a  large  por- 
tion of  it  cannot  be  enforced  at  all  by  civil  tribunals 
— that  another  large  section  of  it  is  administered  in 
courts  of  common  law,  and  a  third  part  enforced  by 
legislative  enactments, — we  are  in  a  position  to  in- 
dicate, approximately,  the  province  of  equity  techni- 
cally so  termed.     Putting  out  of  consideration  all  that 

{d)  Maine's  Ancient  Law,  29. 
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part  of  natural  eqaity  sanctioned  and  enforced  by 
legislative  enactments,  equity  then  may  be  defined  Definition  of 
as  that  portion  of  natural  justice  which,  though  of^*"^' 
such  a  nature  as  properly  to  admit  of  its  being 
judicially  enforced,  was,  from  circumstances  here- 
after to  be  noticed,  omitted  to  be  enforced  by  the 
common  law  courts — an  omission  which  was  supplied 
by  the  Court  of  Chancery.  In  short,  the  whole  dis- 
tinction between  equity  and  law  may  be  said  to  be  not 
so  much  a  matter  of  substance  or  principle,  as  of  form 
and  history. 

Before  proceeding  further  on  the  subject,  the  student 
must  endeavour  to  put  out  of  his  mind  those  vague  and 
incorrect  definitions  with  which  the  early  text  writers 
abound.  Thus,  one  writer  says  that  it  is  the  duty  of 
equity  '^  to  correct  or  mitigate  the  rigour,  and  what,  in 
a  proper  sense,  may  be  termed  the  injustice  of  the  com- 
mon law.'^  Another  holds  that  "  equity  is  a  judicial 
interpretation  of  laws,  which,  presupposing  the  legisla- 
ture to  have  intended  what  is  just  and  right,  pursues 
and  eflTectuates  that  intention.^^  Again,  Lord  Bacon 
lays  it  down,  *^  Habeant  similiter  Curice  PrtBtorice 
potestatem  tarn  subveniendi  contra  rigorem  legis,  quam 
supplendi  defectum  legis,'*  And  on  the  solemn  occasion 
of  accepting  the  office  of  Chancellor,  he  said,  "Chancery 
is  ordained  to  supply  the  law,  and  not  to  subvert  the 
law  (e)." 

In  the  early  history  of  English  equity  jurisprudence, 
there  was  probably  much  to  justify  the  position  taken 
by  definitions  such  as  these  :  that  courts  of  equity  were 
bounded  by  no  certain  limits  or  rules,  but  that  they 
acted  on  principles  of  good  conscience  and  natural 
justice,  without  much  restraint  of  any  sort.  And,  per- 
haps, had  not  the  early  Chancellors  arrogated  to  them- 
selves such  extensive  powers,  the  English  equity  system 

{€)  St.  10—16. 
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would  never  have  attained  its  present  dignity^  and  infln- 
ence  for   good.     But  whatever  may  have   been  the 
fonctions   of  equity  in  its   origin^  there  can  be  no 
doabt  that  these  definitions  in  no  wise  contain  a  cor- 
rect exposition  of  the  extent  and  sphere  of  equity  in 
Courts  of         the  present  day.     A  court   of  equity  is  bound  by 
br8ettled°rule»  settled  rules  as  completely  as  a  court  of  common  law. 
and  preced-      f<  There  are  certain   principles   on  which    courts  of 
equity  act  which  are  very  well  settled.     The  cases 
which  occur  are  various,  but  they  are  decided  on 
fixed  principles.     Courts  of  equity  have,  in  this  re- 
spect, no  more   discretionary  power  than  courts  of 
common  law.     They  decide  new  cases  as  they  arise, 
by  the  prinfciples  on  which  former  cases  have  been 
decided,  and  may  thus  illustrate  or  enlarge  the  opera- 
tion of  those  principles,  but  the  principles  are  as  fixed 
and  certain  as  the  principles  on  which  the  courts  of 
common  law  proceed  (/).''     Again,  Blackstone  sayp, 
''  The  system  of  our  courts  of  equity  is  a  laboured  con- 
nected  system,  governed  by   established  rules,  and 
bound  down  by  precedents  from  which  they  do  not 
Modes  of  in-    depart  (^)."     Again,  it  is  said  that  a  court  of  equity 
lawnhe  Mme   determines  according  to  the  spirit  of  the  rule,  and 
in  equity  ai  at  not  according  to  the  strictness  of  the  letter.     But  so 
*^'  also   does  a  court  of  law.     Both,  for  instance,  are 

equally  bound,  and  equally  profess  to  interpret  laws 
according  to  the  true  intent  of  the  legislature.  There 
is  not  a  single  rule  of  interpreting  laws,  whether 
equitably  or  strictly,  that  is  not  equally  used  by  the 
judges  in  the  courts  both  of  law  and  equity ;  the  con- 
struction must  in  both  be  the  same ;  or  if  they  differ, 
it  is  only  as  one  court  of  law  may  also  happen  to  diflTer 
from  another.  Each  endeavours  to  fix  and  adopt  the 
true  sense  of  the  law  in  question ;  neither  can  enlarge, 
diminish,  or  alter  that  sense  in  a  single  letter  (A).    In 


Bond  T.  ffopkitUf  1  Sch.  &  Lef.  428-9. 
fq)  3  BI.  432. 
[A)  3  Bl.  431. 
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Gee  V.  Pritchard  (t),  Lord  Eldon  concisely  says,  "  The 
doctrine  of  this  coart  ought  to  be  as  well  settled 
and  made  uniform  almost  as  those  of  the  common 
law,  laying  down  fixed  principles^  but  taking  care 
that  they  are  to  be  applied  according  to  the  circum- 
stances of  each  particular  case/'  Finally^  in  a  few 
words  to  indicate  the  distinction  between  equity  and 
common  law^  '^  The  systems  of  jurisprudence  in  our 
conrts^  both  of  law  and  equity^  are  now  equally  artificial 
systems^  founded  on  the  same  principles  of  justice  and 
positive  law;  but  varied  by  different  usages  in  the  forma 
or  modes  of  their  proce-edings  (j)J* 

Having  thus  briefly  indicated  the  position  and  pro- 
vince of  equity^  it  will  be  necessary  to  trace  the  origin 
of  the  apparently  anomalous  distinction  between  the 
courts  of  common  law  and  the  courts  of  equity,  a  dis- 
tinction which,  with  the  exception  of  the  civil  law, 
has  no  parallel  in  the  history  of  jurisprudence. 

A  g^eat  part  of  the  foundation  of  the  common  law  Origin  of  the 
consists  of  Roman  material.     It  is  a  well-known  fact  th"ciurt "f^^ 
that,  duringthe  Anglo-Saxon  and  early  Normanperiods,  Chancery. 
the  principles  of  the  civil  law  were  familiar  to  the 
clergy,  the  great  repositories  of  learning  in  early  times, 
who,  being  the  expounders  and  administrators  of  the 
law,  naturally  enough  imported  into  their  decisions  or  CWil  law  much 
expositions  of  it,  many  of  the  doctrines  of  the  Roman  '**<^'^  **^* 
code  {k).     And  early  in  the  twelfth  century,  shortly 
after  the  discovery  of  an  unmutilated  copy  of  the 
Pandects,  schools  for  the  study  of  the  civil  law  were 
established  in  England. 

For  a  considerable  period  English  law  continued  to 
receive  large  accessions  from  the  cwd  law ;  and  there 


(t)  2  Swanst.  414. 
0)  3  BL  434. 
(k)  I  Sp.  16. 
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is  reason  to  believe  that  had  the  process  of  amalgama- 
tion been  allowed  to  proceed,  equity  as  a  system  dis- 
tinct from  common  law,  would  not  have  existed. 

Reasons  of  But  several  circumstances  prevented  the  complete 

twee^the  two  i^icorporation  of  the  principles  of  the  Roman  law  with 
systems.  those  of  the  English  law. 


Common  law 
became  a  lex 
xcripta  too 
early. 


1.  It  has  always  been  held  by  the  great  oracles  of  the 
law,  that  the  principles  of  the  common  law  are  founded 
on  reason  and  equity ;  and  se  long  as  the  common  law 
was  in  the  course  of  formation,  and  therefore  continued 
to  be  a  lex  non  scripta,  it  was  capable — as  indeed  it  has 
ever  continued  to  be  to  some  extent — of  not  only  being 
extended  to  cases  not  expressly  provided  for,  but  which 
were  within  the  spirit  of  the  existing  law,  but  also  of 
having  the  principles  of  equity  applied  by  the  judges  in 
their  decisions,  as  circumstances  arose  which  called  for 
the  application  of  such  principles.  This  was  more  espe- 
cially open  to  the  judges  as  regards  defences  to  actions 
which  were  not  founded  on  writs,  and  were  therefore 
under  their  own  control.  But  in  course  of  time  a  series 
of  precedents  was  established  by  the  decisions  of  the 
judges,  which  were  considered  as  of  almost  equally 
binding  authority  on  succeeding  judges  as  were  the 
acts  of  the  legislature ;  and  it  became  difficult  to  make 
new  precedents  without  interfering  with  those  which 
had*  already  been  established.  Hence,  though  new  pre- 
cedents have  ever  continued  to  be  made,  the  common 
law,  to  a  great  extent,  became  a  lex  scripta,  positive 
and  inflexible ;  so  that  the  rule  of  justice  could  not 
accommodate  itself  to  every  case,  according  to  the 
exigency  of  right  and  justice  (Z). 


Roman  law  2.    The  Roman   law   was   incapable   of   universal 

En^Fiih^ten  ^  application,  for  the  whole  of  the  laws  governing  the 
ures.  tenure  of  land  were  founded  on   feudal  principles. 


(0  1  Sp.  321-22. 
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wliicli  were  quite  alien  to  the  doctrines  of  the  civil 
law. 

3.  In  the  reign  of  Edward  III.  the  exactions  of  the  Unpopularity 
coart  of  Rome  hkd  become  odious  to  the  kincr  and  ?^  civil  law— 

o  temp.  Edw. 

people.  Edward^  supported  by  his  parliament^  resisted  III. 
the  payment  of  the  tribute  which  his  predecessors  had 
been  accustomed  to  pay  to  the  court  of  Rome.  A 
general  distaste  on  the  part  of  the  laity  of  all  ranks  to 
everything  connected  with  the  Holy  See  had  begun  to 
spring  up.  The  name  of  the  Roman  law^  which  in  the 
previousreigns  hadbeen  in  considerable  favourat  court, 
and  even  with  the  judges,  became  the  object  of  aversion. 
In  the  reign  of  Richard  11.  the  barons  protested  that 
they  never  would  suffer  the  kingdom  to  be  governed 
by  the  Roman  law,  and  the  judges  prohibited  it  from 
being  any  longer  cited  in  the  common  law  tribunals  (m). 

The  result  of  this  ill-judged  measure  tended  to  effect 
the  very  object  sought  to  be  avoided.  It  was  found  that 
the  common  law  courts  fell  short  of  the  performance  of 
their  judicial  duties,  and  were  incapable  of  meeting  the 
growing  legal  wants  of  society.  A  fresh  tribunal  there- 
fore of  necessity  arose,  which  took  for  its  guidance  the 
neglected  principles  of  the  civil  law,  and  thus  arose 
the  equitable  jurisdiction  of  the  Court  of  Chancery. 

4.  Notwithstanding  all  these  obstacles,  the  courts  of  System  of 
common  law  might  have  become  much  more  useful  than  J^JI^^e^de- 
they  in  fact  did,  had  they  not  adopted  an  inelastic  and  fectire. 
cramping  system  of  procedure.  To  the  adoption  of  this 
inflexible  form  of  procedure  may  be  attributed  chiefly, 
though  concurrently  with  other  causes  noticed  above, 

the  rise  and  rapid  progress  of  the  Court  of  Chancery. 

According  to  the  common  law  every  species  of  civil 
wrong  was  supposed  to  fall  within  some  particular 

(m)  1  Sp.  346. 
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Procedare  by    class^  and  for  each  class  an  appropriate  writ  existed, 
wnta.  Qj,  ^j^  supposed  to  exist.     The  writ  was  in  common 

law  actions  the  first  step.  Thus,  if  a  man  had  suf- 
fered an  injury,  it  was  not  competent  to  him  to  bring 
before  a  court  of  law  the  facts  of  the  case,  leaving  it 
to  the  court  to  say  whether  the  case  was  one  deserving 
of  redress  ;  but  he  had  first  to  determine  within  what 
class  of  wrong  his  case  fell,  and  then  to  apply  for  the 
appropriate  writ.  The  evil  effects  of  this  system 
operated  in  two  modes. 

Effects  of  pro-      j^  Even  where  the  facts  were  such  as  to  brincr  the 

cedure  by  ,     , 

writa.  case  of  wrong  within  some  one  of  the  classes  already 

recognised  at  common  law,  the  injured  suitor  was  ex- 
posed to  the  risk  of  selecting  an  improper  writ,  and 
failing  in  his  action  on  that  account.  This  was  a  fer- 
tile source  of  injustice  until  the  Common  Law  Pro- 
cedure Act  of  1852,  15  and  16  Vict.,  cap.  76,  sec.  8, 
enacted  that  it  should  not  be  necesssry  to  mention 
any  form  of  action  in  the  writ  of  summons  (n). 


Writs  fw  «wi- 
9imiii  catu. 


2.  Another  evil  of  the  common  law  procedure  by 
writs  was,  that  if  the  wrong  committed  did  not  fall 
within  any  known  form  of  writ,  the  plaintiff  was  abso- 
lutely without  a  remedy  at  law.  The  system  was  in- 
capable of  expansion.  At  length,  in  the  13  Edw.  I.,  a 
remedy  was  attempted.  At  that  time  actions  at  law 
in  fact  commenced  with  an  original  writ  sued  out  of 
Chancery.  The  drawing  up  of  these  writs  was  a  part 
of  the  business  of  the  clerks  in  Chancery.  An  at- 
tempt was  made  to  mitigate  the  latter  of  the  two  evils 
alluded  to,  by  giving  a  larger  discretion  to  the  clerks 
in  the  framing  of  new  writs.  It  was  accordingly  en- 
acted in  the  13  Edw.  I.,  stat.  1,  cap.  24, ''  whensoever 
from  henceforth  it  shall  fortune  in  the  Chancery  that 
in  one  case  a  writ  is  found,  and  in  like  case  falling 
under  like  law  and  requiring  like  remedy  is  found  none. 


(m)  Sharrod  t.  Jf.'JF.  J2.  Of,,  4  £xcb.  Bep.  680. 
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the  clerks  of  the  Chancery  shall  ag^ee  in  making  the 
writ^  or  the  plaintiffs  may  adjourn  it  until  the  next 
parliament^  and  let  the  cases  be  written  in  which  they 
cannot  agree^  and  let  them  refer  them  unto  the  next 
parliament,  and  by  agreement  of  men  learned  in  the 
law  let  a  writ  be  made,  lest  it  should  happen  that  the 
court  should  long  time  fail  to  minister  justice  unto 
complainants/'  This  enactment,  though  well  intended, 
proved  wholly  inadequate,  for  several  reasons : — 

(a.)  The  judges  of  the  common  law  courts  assumed  JealooRv  of  the 
exclusive  jurisdiction  to  decide  on  the  validity  of  these  fu^^"  ^^^ 
writs,  disregarding  the  sanction  of  the  Chancellor  and 
his  college  of  clerks  (o) ;  and  based,  as  most  of  these 
new  writs  seem  to  have  been,  on  precedents  of  the 
Eoman  formulas,  the  common  law  judges  refused  to 
act  on  their  authority. 

(6.)  The  progress  of  society  and  civilisation  gfave  rise.  New  defences 
not  only  to  new  forms  of  action,  but  also  to  new  forms  ^^P"*^'***''** 
of  defence,  for  which  no  provision  had  been  made  (p), 
and  which  necessarily  therefore  fell  under  the  juris- 
diction of  the  Chancellor  (g). 


arose. 


(c.)  The  statute  permitted  the  framing  of  new  writs  XTnasnal  cases 
in  cases  of  ''  like  law,'*  or  ''  like  remedy,^'  and  cases 
Teiy  dissimilar  arose,  for   which  there  could  be  no 
remedy. 

When  the  common  law  judges  could  not  or  would 
not  grant  relief,  the  only  course  open  to  suitors  was  to 
petition  the  king  in  parliament  or  in  council ;  the  sove« 
reign,  in  those  troubled  times  seldom  without  a  foreign 
war  or  a  rebellion  at  home  to  engage  his  whole  atten- 
tion, generally  referred  the  matter  to  the  "keeperof  his 
conscience,*'  the  Chancellor ;  and  finally,  in  the  reign  of 

(o)  1  Sp.  326. 
ip)  1  Sp.  325. 
(9)  See  17  &  is  Vict,  c.  125,  b.  83. 
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Ordinance  of 
22  Edw.  III. 
08  ta  matters 
of  grace." 


(4 


Edward  IIL,  the  Chancellor  is  recognised  as  a  distinct 
judge  empowered  to  give  relief  in  cases  which  required 
extraordinary  relief.  That  king,  in  the  twenty- second 
year  of  his  reign,  by  an  ordinance  referred  all  such  mat- 
ters as  were  "  of  grace  "  to  the  Chancellor  or  Keeper  of 
the  Great  Seal  (r).  From  this  time  suits  by  petition  or 
bill,  without  any  preliminary  writ,  became  the  common 
course  of  procedure  before  the  Chancellor,  on  which 
being  presented,  if  the  case  called  for  extraordinary 
remedy,  a  writ  was  issued  by  the  command  of  the  Chan- 
cellor, in  the  name  of  the  king,  summoning  the  defend- 
ant. Although  in  early  times  the  limits  of  the  Chan- 
cellor's extraordinary  jurisdiction  were  but  ill  defined, 
and  it  often  usurped  the  province  of  the  common  law 
courts,  yet  it  is  not  difficult  to  recognise  in  the  present 
system  of  equity  jurisprudence  the  natural  and  logical 
development  of  those  great  equitable  principles  which 
were  administered  by  the  early  clerical  chancellors,  the 
fathers  of  the  system. 


Classification 
of  eouit^ 
jarisoiction. 


The  Supreme 


The  preceding  historical  sketch  will  illustrate  that 

mode  of  division  which  has  bee^L  followed  by  most 

writers,  and  which  has  been  here  adopted,  of  classifying 

equity  in  relation  to  the  common  law,  as  having  a 

jurisdiction,  exclusive,  concurrent,  or  auxiliary. 

iuprerae       By  the  Supreme  Court  of  Judicature  Act,  1873,  it  is 

cature^^Oct^  "  enacted,  that  in  every  civil  cause  or  matter,  law  and 

1873.  equity  shall  be  administered  concurrently ;  and  that 

in  all  matters  not  particularly  mentioned  in  the  Act, 

where  there  is  anv  conflict  or  variance  between  the 

If 

rules  of  equity  and  the  rules  of  the  common  law 
the  rules  of  equity  shall  prevail  (s).  The  eflFect  of  the 
Act  is  to  put  an  end  to  the  exclusive  and  auxiliary 
jurisdiction,  as  such,  of  the  Court  of  Chancery;  but 
inasmuch  as  the  above  distinctions  illustrate  historically 
the  growth  of  the  equity  jurisdiction,  and  may  still  for 


(r)  1  Sp.  337. 

(«)  36  &  37  Vict,  c  66,  bs.  24,  25,  {11. 
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purposes  of  reference  be  of  practical  utility^  it  has 
seemed  expedient  to  retain  them  in  the  present  edition. 

I.  Subject  to  the  provisions  of  the  last-mentioned  ExclusiTe. 
Act^  equity  may  be  said  to  have  jurisdiction  absolutely 

or  practically  exclusive  where  there  are  particular 
rights  which  come  within  some  general  class  of  rights 
enforced  at  law,  or  capable  of  being  judicially  enforced ; 
and  yet  there  are  no  forms  of  action  by  which  relief 
can  or  could  be  obtained  in  respect  of  such  particular 
rights  at  law;  as  in  cases  of  trusts^  penalties,  for- 
feitures. 

II.  Equity  has  a  concurrent  jurisdiction  with  com-  Concurrent. 
mon  law,  where  the  law  did  not,  or  does  not,  afford 
adequate  relief,  or  where  no  relief  can  be  obtained  at 

law  except  by  circuity  of  action,  or  by  multiplicity  of 
suits  ;  and  complete  justice  can  be  done  by  a  single 
suit  in  equity,  as  in  the  cases  of  accident,  mistake, 
fraud,  specific  performance,  &c. 

III.  Equity  has  an  auxiliary  jurisdiction  in  those  Aaxiliary. 
cases  where  the  matter  is  most  properly  cognisable  at 

law;  but  courts  of  law,  from  deficiency  of  adminis- 
trative power  or  machinery,  or  defects  in  their  pro- 
cedure, are  unable  to  procure  that  evidence  which  a 
court  of  equity  can  obtain  by  its  more  flexible  and 
searching  system  of  administration  or  procedure.  In 
such  cases  equity  interposes  its  procedure  to  aid  the 
courts  of  law  by  providing  such  necessary  evidence  {t) , 

Where  it  is  clear  that  the  courts  of  law  could  always  Where  equity 
afford  adequate  relief,  without  the  aid  of  equity,  with-  J^^^J""'  ^'''*'* 
out  circuity  of  action  and  multiplicity  of  suits,  and 
could  take  due  care  of  the  rights  of  all  parties  in- 
terested in  the  suit,  equity  has  no  jurisdiction  (u) . 

(0  St  64  k. ;  14  &  15  Vict.,  c.  99,  b.  6 ;  17  &  18  Vict,  c.  125,  ss.  50 
k  61. 

(«)  St  33 ;  2  Sp.  16. 


CHAPTER  II. 

'  THS  MAXIMS    OF  EQUITT. 

In  enumerating  the  following  maxims  of  equity^  it 
will  manifest  itself  to  the  student  that  nothing  like  a 
logical  division  of  them  is  possible.  Each  maxim 
often  contains  by  implication  what  belongs  to  another. 
The  cause  of  this  incapability  of  logical  division  lies 
in  the  history  of  equity — that  it  arose  not  as  one  har- 
monious whole^  the  creation  of  one  mind  or  one  and 
the  same  period^  but  gradually  developed  in  the  course 
of  five  centuries^  out  of  an  idea  vague  and  indefinite 
at  first,  to  a  comprehensive  and  admirable  science. 
The  ingenious  student  will  find  no  difficulty  in  trac- 
ing  almost  every  maxim  or  head  of  equity  to  that 
great  maxim^  the  key-stone  of  the  whole  arch^ — 
'^  Equity  suffers  no  wrong  without  a  remedy."  But 
though  the  other  maxims  are  necessarily  postulated 
in  the  great  maxim^  yet  each  will  merit  a  separate 
examination^  for  each  expresses  some  peculiar  function 
of  equity,  and  serves  to  impress  it  on  our  memories  by 
substituting  for  a  dry  term  of  nomenclature  an  active 
and  comprehensive  aphorism. 

It  is  now  proposed  to  enumerate  and  explain  the 
most  important  maxims  of  equity^  indicating  briefly 
various  heads  of  equity  which  rank  under  them : — 

Maxims  of  1.  Equity  will  not  suffer  a  wrong  without  a  remedy. 

•^^^^>'-  2.  Equity  follows  the  law. 

3.  Where  there  are  equal  equities  the  first  in  time 
shall  prevail. 

4.  Where  there  is  equal  equity  the  law  must  prevail. 

5.  He  who  seeks  equity  must  do  equity. 
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6.  He  who  comes  into  equit  j  mast  come  with  clean 
hands. 

7.  VigUantibus  non  dormientibus,  cequitas  gubvenit. 

8.  Equality  is  equity. 

9.  Equity  looks  to  the  intent  rather  than  the  form. 

10.  Equity  looks  on  that  as  done  which  ought  to 
have  been  done. 

11.  Equity  imputes  an  intention  to  fulfil  an  obliga- 
tion. 

1.  Equity  mil  not  suffer  a  wrong  without  a  remedy. -^  i.  Equity  will 
It  will  be  evident  that  this  maxim  is  at  the  founda-  ^'   ^thout 
tion  of  a  large  proportion  of  equity  jurisprudence  as  a  ^  remedy, 
suppletory  system.     But  at  the  same  time  it  must  be 
remembered  that  the  principle  conveyed  by  the  maxim 
must  be  understood  with  the  following  limitations^ — 
it  must  be  regarded  as  referring  exclusively  to  rights 
which  come  within  a  class  enforcible  by  law,  or  cap- 
able of  being  judicially  enforced  without  occasioning  a 
gpreater  detriment  or  inconvenience  to  the  public  than 
would  result  from  leaving  them  to  be  disposed  oHnforo 
eonsdentioe  ;  and  it  must  also  be  understood  to  refer  to 
cases  where  the  party  who  is  remediless  at  law  has  not 
sacrificed  or  lost  his  remedy  by  his  own  act  or  laches  {v), 
and  to  cases  where  there  is  no  equal  or  superior  adverse 
right.  But  not  only  will  equity,  within  these  prescribed 
limits,  and  where  the  law  is  wholly  without  remedy, 
aid  a  suitor,  but  it  will  also  afford  relief  in  many  cases 
where  the  courts  of  law  cannot,  or  originally  did  not, 
clearly  give  adequate  and  complete  relief,  at  least  with- 
out circuity  of  action  or  multiplicity  of  suits ;  or  where 
the  law  cannot  take  due  care  of  the  rights  of  all  parties 
interested  in  the  property  in  litigation ;  as  in  cases  of 
specific  performance,  injunction,  suretyship,  account. 

2.  Equity  follows  the  law, — This  maxim  has  two  2.  Equity  fol- 

lowBthelaw. 

meanmgs : — 

(v)  St.  684  a,  684  t. 
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(a.)  Equity  is  governed  by  the  rules  of  law  bs  to 
legal  estates^  rights^  and  interests. 

(b,)  Equity  is  regulated  by  the  analogy  of  such 
legal  rights  and  interests^  and  the  rules  of  law 
affecting  the  same^  in  regard  to  equitable  estates, 
rights^  and  interests,  where  any  such  analogy  clearly 
subsists. 

Limitations  of       But  the  maxim  in  both  its  branches  must  always  be 
^^^^'  taken  with  this  limitation — that  equity  will  suffer  the 

rules  of  law  to  govern,  and  the  course  of  law  to  proceed, 
so  far  as  it  can  without  sacrificing  claims  grounded 
on  peculiar  circumstances  (as  fraud  or  misrepresenta- 
tion) which  render  it  incumbent  on  a  court  of  equity 
to  interpose  in  accordance  with  the  maxim  previously 
mentioned,  that  equity  will  not  suffer  a  wrong  with- 
out a  remedy  [w). 

Example.  ^^  j  ^g  ^jj  illustration  of  the   first  part   of  this 

maxim,  it  is  well  settled  that  equity  follows  the  law 
as  to  the  inile  of  primogeniture,  although  that  rule,  in 
any  particular  instance,  and  in  which  it  is  so  followed, 
may  be  productive  of  the  greatest  hardship  towards  all 
the  younger  members  of  a  large  family,  who,  in  one 
sense,  by  the  operation  of  the  rule,  may  be  left  without 
any  sort  of  provision,  while  the  eldest  son  may  be 
placed  in  a  state  of  the  greatest  affluence.  But  these 
are  not  peculiar  circumstances  creating  an  equitable 
right  to  relief  in  favour  of  the  younger  son  against  the 
eldest  son,  and  demanding  the  interposition  of  a  court 
of  equity.  The  mere  absence  or  want  of  provision,  a 
circumstance  arising  perhaps  from  the  culpable  neglect 
of  the  parent,  can  create  no  equity  against  the  eldest 
son.  He  has  the  right  to  the  descended  or  entailed 
estate,  without  any  reference  to  the  circumstances  of 
the  other  members  of  the  family.      No  relief  could  be 

(w)  Sm.  Man.  U,  15. 
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given  in  sach  a  case  as  this,  without  directly  derogat. 
ing  from  a  rule  of  law,  which  a  court  of  equity  has  no 
power  to  do.  But  if  an  eldest  son  should  prevent  his 
father  from  executing  a  will  devising  one  of  his  estates 
to  a  younger  brother,  by  promising  to  convey  such 
estate  to  such  younger  brother,  although  that  estate 
would  at  law  descend  to  the  eldest  son,  a  court  of 
equity  would  doubtless  interpose  and  prevent  the 
eldest  son  from  asserting  any  claim  to  it  {x). 

Again,  in  Loffus  v.  Maw  (y),  a  testator  in  advanced 
years,  and  in  ill  health,  induced  his  niece  to  reside 
with  him  as  his  housekeeper,  on  the  verbal  representa- 
tion that  he  would  leave  her  certain  property  by  his 
will,  which  he  accordingly  prepared  and  executed ; 
but  subsequently  by  a  codicil  revoked.  The  court 
directed  that  the  trusts  of  the  will  in  favour  of  the 
niece  should  be  performed.  It  held  that  in  cases  of 
this  kind,  a  representation  that  the  property  is  to  be 
given,  even  though  by  a  revocable  instrument,  is  bind- 
ing ;  that  it  is  the  law  of  the  court  which  makes  it 
binding,  although  it  be  of  the  essence  of  the  representa- 
tion that  the  instrument  is  to  be  of  a  revocable  nature. 

(5.)  Equity  acts  by  analogy  to  the  rules  of  law  in  statutes  of 
relation  to  equitable  titles  and  interests.  Thus,  al-  li°"^^ion- 
though  the  statutes  of  limitation  are  in  their  terms 
applicable  to  courts  of  law  only,  yet  equity,  by  analogy, 
acts  upon  them,  and  refuses  relief  under  like  circum- 
stances. Equity  always  discountenances  laches,  and 
holds  that  laches  is  presumable  in  cases  where  it  is 
positively  declared  at  law.  Thus,  in  cases  of  equitable 
title  in  land,  equity  requires  relief  to  be  sought  within 
the  same  period  in  which  an  ejectment  would  lie  at 
law  (z) ;  and  in  cases  of  personal  claims,  it  also  requires 
relief  to  be  sought  within  the  period  prescribed  for 


(z)  St.  64. 
)  3  Giff.  592. 
s)  Beekford  T.  Wad0^  17  Tea.  99. 
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personal  suits  of  a  like  nature  (a).  And  yet  there  are 
cases  in  which  the  statutes  would  be  a  bar  at  law^  but 
in  which  equity  would,  notwithstanding,  grant  relief; 
and  on  the  other  hand,  there  are  cases  where  the 
statutes  would  not  be  a  bar  at  law,  but  where  equity- 
would,  notwithstanding,  refuse  relief  (6). 

The  rule  ia  In  short,  it  may  be  correctly  said  that  the  maxim, 

subject  to        |j}j3^^  equity  follows  the  law,  is  a  maxim  liable  to  many 

niany  excep-  ."^  t».  i  ii«»? 

tions.  exceptions ;  and  that  it  cannot  be  generally  amrmed, 

that  where  there  is  no  remedy  at  law  in  the  given 
case,  there  is  none  in  equity ;  or,  on  the  other  hand, 
that  equity  in  the  administration  of  its  own  principles, 
is  utterly  regardless  of  the  law  (c).  This  part  of  the 
doctrine  will  be  found  so  fully  illustrated  in  the 
chapter  on  trusts,  and  in  other  chapters,  that  it  is 
unnecessaiy  to  enlarge  further  in  this  place  on  the 
subject. 

Qui  prior  eH  3.  Qui  pHoT  est  tempore,  potior  est  jure.  Where 
et^jurel^^*^  equities  are  equal,  the  first  in  time  shall  prevail. 
This  is  a  maxim  often  misunderstood.  It  has  been 
understood  by  some  as  meaning,  that  as  between  per- 
sons having  only  equitable  interests.  Qui  prior  est  tern- 
pore,  potior  est  jure — but  this  proposition  is  far  from 
being  universally  true.  In  fact,  not  only  is  it  not  uni- 
versally true  as  between  persons  having  only  equitable 
interests,  but  it  is  not  universally  true  even  where  their 
equitable  interests  are  of  precisely  the  same  nature,  and 
in  that  respect  precisely  equal,  as  in  the  common  case 
of  two  successive  assignments  for  valuable  considera- 
tion of  a  reversionary  interest  in  stock  standing  in  the 
name  of  trustees,  where  the  second  assignee  has  given 
notice  to  the  trustee,  and  the  first  has  omitted  it,  the 
second  has  priority  over  the  first  (d).  Another  form  of 


(a)  Knox  t.  Oy€,  L.  R.  5  £.  &  I.  Ap.  656. 

(b)  St.  64  a. 
(e)  St.  64  h. 

(d)  L999ridg9  T.  Coopir,  3  Bum.  80. 
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stating  the  rale  is  thus :  ''As  between  persons  having 
only  equitable  interests^  if  their  equities  are  equals  Qui 
priar  est  tempore,  potior  est  jure.     This  explanation 
is  not  so  obviously  incorrect,  yet,  if  scrutinised,  it  will 
be  seen  to  involve  a  contradiction.     For,  when  we 
talk  of  two  persons  having  equal  or  unequal  equities, 
in  what  sense  do  we  use  the  word  "  equity ''  ?     For 
example,  when  we  say  that  A.  has  a  better  equity  than 
B.,  what  is  meant  by  thatf     It  means  only  this — 
that,  according  to  those  principles  of  right  and  justice 
which  a  court  of  equity  recognises  and  acts  upon,  it 
will  prefer  A.  to  B.,  and  will  interfere  to  enforce  the 
rights  of  A.  as  against  B. ;  and  therefore  it  is  im- 
possible, strictly  speaking,  that  two  persons  should 
have  "  equal  equities/'  except  in  a  case  in  which  a 
court  of  equity  would  altogether  refuse  to  lend  its 
assistance  to  either  party  as  against  the  other.     If  the 
court  will  interfere  to  enforce  the  right  of  one  against 
the  other  on  any  ground  whatever,  say  on  the  ground 
of   priority    of  time,   how   can    it  be  said  that  the 
"  equities  "  of  the  two  are  equal ;  i.e.,  in  other  words, 
how  can  it  be  said  that  the  one  has  no  better  right  to 
call  for  the  interference  of  a  court  of  equity  than  the 
other  ?     The  true  rule  may  be  thus  stated — that,  as  Trae  rule, 
between  persons  having  only  equitable  interests,  if 
snch  equities  are  in  all  other  respects  equal,  Qui  prior 
est  tempore,  potior  est  jure — ^that  in  a  contest  between 
persons   having  only  equitable  interests,  priority   of 
time  is  the  ground  of  preference  last  resorted  to ;  i.e., 
that  a  court  of  equity  will  not  prefer  one  to  the  other 
on  the  mere  ground  of  priority  of  time,  until  it  finds, 
on  an  examination  of  their  relative  merits,  that  there 
is  no  other  sufficient  ground  of  preference  between 
them ;  or,  in  other  words,  that  their  equities  are  in 
all  other  respects  equal ;  that  if  the  one  has  on  other 
grounds  a  better  equity  than  the  other,  priority  of 
time  is  immaterial  (e).  A  single  case  will  for  the  present 

[e)  Hiee  T.  £iee,  2  Drew,  73. 
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sufBce  to  illustrate  the  application  of  this  maxim.  A. 
conveyed  a  piece  of  land  to  B.  Part  only  of  the 
purchase  money  was  paid^  and  the  vendor  A.  accord- 
ingly kept  the  conveyance  as  security  for  the  rest. 
B.  then  sold  the  land  to  C,  who  did  not  require  B.  to 
produce  the  deeds  of  conveyance,  and  had  no  notice  of 
A.'s  lien  for  the  purchase  money.  It  was  held  that 
the  equitable  lien  of  A.  for  the  purchase  money  must 
prevail  over  the  legal  estate  of  C.  the  purchaser  without 
notice,  as  it  was  his  duty  to  require  the  production  of 
the  deed,  which,  if  he  had  done,  would  have  led  to 
a  knowledge  of  the  lien  (/). 

4.  Where  there  4.  Where  there  is  equal  equity,  the  law  must  prevail, 
the  law  must  ^^^^  maxim,  with  the  one  immediately  preceding  it,  are 
prevail.  intimately  connected ;  each  depends  on  the  other  for  its 

complete  elucidation;  each  is  the  supplement  of  the 
other.  The  maxim  immediately  under  consideration 
may  be  thus  briefly  explained :  if  the  defendant  has  a 
claim  to  the  protection  of  the  court  equal  to  the  claim 
which  the  plaintiff  has  to  call  for  the  aid  of  the  court, 
he  who  has  the  legal  estate  will  prevail.  The  case  of 
Thomdyke  v.  Hunt  (g)  furnishes  a  remarkable  illustra- 
tion of  the  application  of  this  rule.  The  trustee  of  a 
sum  of  stock  for  T.  was  ordered,  in  a  suit  instituted  by 
the  cestui  que  trust,  T.,  to  transfer  the  money  into  court. 
The  transfer  was  made,  and  the  fund  was  treated  as 
belonging  to  T.'s  estate.  The  legal  estate,  therefore, 
vested  in  the  Accountant-General  for  the  purposes  of 
T.'s  trust.  It  afterwards  appeared  that  the  trustee 
had  provided  himself  with  the  fund  for  discharging 
himself  from  his  personal  liability  to  pay  T.^s  fund 
into  court,  by  fraudulently  misappropriating  funds 
which  he  held  in  trust  for  B.  The  question  was  whether 
B.  had  a  right  to  follow  the  money  into  court.  It  was 
held  that  he  had  not,  for  the  following  reasons: — 

(/)  Peto  V.  Hammond,  30  Bear.  496. 
(g)  3  De  6.  &  Jo.  563. 
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That  T.  had  no  notice  of  the  want  of  equitable  title  or 
honest  right  in  the  trastee  to  make  this  payment  with 
B.'s  money ;  that  the  transfer  was  for  valuable  con-> 
sideration^  because  there  was  a  debt  due  from  the 
trustee  for  which  he  would  have  been  liable  by  execu- 
tion of  his  goods^or  by  other  means;  that  therefore  B/s 
right  or  equity  to  follow  the  money  being  no  greater 
than  T.'s  right  to  retain  it^  the  circumstance  that  the 
legal  title  was  held  for  T.  by  the  Accountant- General 
was  sufficient  to  create  a  preference  in  favour  of  T.  This 
was,  no  doubt,  a  hard  case,  though  B. was  not  altogether 
without  remedy,  for,  of  course,  he  could  proceed  against 
the  defaulting  trustee  personally  for  the  trust  money. 

The  most  important  class  of  cases  in  which  these  two  Defence  of 
maxims  have  received  a  practical  application,  are,  as  ^JJi^g^^on- 
will  be  seen  from  the  previous  illustrations,  those  where  Bideration 
a  purchaser  sets  up  the  defence  that  he  has  purchased  qq^IJ.^^^ 
for  valuable  consideration  without  notice  of  the  adverse 
title.    The  person  setting  up  this  plea  thereby  admits  General  re- 
that  on  his  purchase  a  good  title  did  not  pass  to  him :  ™*^^'  ^  '*  *^* 
it  likewise  assumes  a  conflict  between  a  legal  and  an 
equitable  title ;  or  between  the  holder  of  a  title  legal 
or  equitable,  and  a  person  who  is  trying  to  assert  an 
equity  against  him.     It  is  evident  from  the  nature  of 
the  case  that  the  question  cannot  arise  between  two 
legal  titles,  for  their  co-existence  in  the  same  subject 
matter  is  impossible.    Nor  can  the  plea  be  used  by  a 
person  having  an  equitable  title  against  another  having 
equftl  equity,  who  is  prior  in  point  of  time.  Having  pre- 
mised these  remarks  with  regard  to  the  general  scope  of 
this  species  of  defence,  it  is  proposed  to  direct  the  atten- 
tion  of  the  student  to  the  various  cases  in  which  this 
mode  of  defence  may,  or  may  not,  be  made  available. 

Rule  1.  Where  the  person  who  sets  up  the  plea  has 
the  legal  estate,  or  the  best  right  to  call  for  the  legal 
estate,  a  court  of  equity  will  grant  no  relief  against  him. 
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Where  pur-         Nothing  Can  be  clearer  than  that  a  purchaser  for 

chaser  obtains        i      ii  -j       x-  -xv      x       j.-         r  •  'x 

the  legal  estate  vamable  consideration^  without  notice  of  a  pnor  equit- 
at  the  time  of  able  right,  obtaining  the  legal  estate  at  the  time  of  his 
purchase,  is  entitled  to  priority  in  equity  as  well  as  at 
law,  according  to  the  well-known  maxim.  Where  equi- 
ties are  equal,  the  law  shall  prevail  (h).  Thus  A.,  the 
owner  of  an  estate,  contracts  with  B.  to  sell  it  to  him, 
and  B.  pays  a  part  of  the  purchase  money  before  the 
conveyance  to  him  has  been  actually  executed ;  in  law, 
until  the  actual  conveyance  of  the  property  to  B.,  he 
has  no  title  ;  whereas,  in  contemplation  of  equity,  which 
looks  on  that  as  done  which  ought  to  have  been  done, 
B.,  from  the  moment  of  the  contract,  is  the  owner  of 
the  estate.  If,  then,  A.,  after  this  contract  of  sale  with 
B.,  makes  an  absolute  conveyance  of  the  legal  estate 
to  C,  who  purchases  it  for  valuable  consideration 
without  notice  of  B/s  encumbrance ;  here  as  C.  has 
the  legal  estate  in  him,  and  has  besides  purchased 
bona  fide  for  value  without  notice,  C.'s  equity  to  retain 
the  estate  is  equal  to  B.'s  right  to  enforce  his  equitable 
lien  on  it,  therefore  the  court  of  equity  will  refuse  to 
give  B.  any  relief  as  against  G. 

Where  pur-  jJot  only  is  it  clear  that  a  purchaser  for  valuable 

the  legal  estate  Consideration  without  notice  of  a  prior  equitable  right, 
subsequently,  obtaining  the  legal  estate  at  the  time  of  his  purchase, 
will  be  protected,  but  it  has  also  been  decided  that  such 
a  purchaser  who  has  not  obtained  the  legal  estate  at  the 
time,  may  protect  himself  by  subsequently  getting  in 
the  outstanding  legal  estate,  so  long  as  he  does  not  by 
that  act  become  a  party  to  a  breach  of  trust ;  (t)  be- 
cause, as  the  equities  of  both  parties  are  equal,  there 
is  no  reason  why  the  purchaser  should  be  deprived 
of  the  advantage  he  may  obtain  at  law  by  superior  ac- 
tivity or  diligence  {j). 


{h)  2  L.  C.  6 ;  Pilcher  t.  Rawlingt,  7  L.  E.  Cb.  259. 
(i)  Saundert  ▼.  Lehew,  2  Vern.  271. 
(j)  QoUboi-n  T.  Aleocky  2  Sim.  662. 
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In  Phillips  y,  Phillips,  {k)  the  law  on  the  point  is  thus 
laid  down  by  Westbnry,  L.  C. : — ''It  is  well  known  that 
if  there  be  three  encnmbrancers^  and  the  third  encum- 
brancer, at  the  time  of  his  encumbrance  and  payment 
of  his  money,  had  no  notice  of  the  prior  encumbrances, 
then  if  the  first  mortgagee  or  encumbrancer  has  the 
legal  estate,  and  the  third  pays  him  off,  and  takes  an 
assignment  of  his  securities  and  a  conveyance  of  the 
legal  estate,  he  is  entitled  to  tack  his  third  mortgage 
to  the  first  mortgage  he  has  acquired,  and  to  exclude 
the  intermediate  encumbrancer.  But  this  doctrine  is 
limited  to  the  case  where  the  first  mortgagee  has  the 
legal  title,  for  if  the  first  mortgagee  has  not  the  legal 
title,  the  third  mortgagee,  by  payment  off  of  the  first, 
acquires  no  priority  over  the  second/' 

And  not  only  where  the  purchaser  has  actually  ob-  Where  pur- 
tained,  but  where  he  has  the  best  right  to  caU  for  the  ^^^^^"^ 
legal  estate,  will  he  bo  entitled  to  the  protection  of  call  for  the 
eqaity.  Thus,  in  Wilmot  v.  Pike,  (Q  a  first  mortgage  of  ^  ^^^' 
the  X.  estate  was  made  to  A.  in  fee.     A  second  mort- 
gage in  1826  was  then  made  to  B.  of  the  same  estate, 
tog^ether  with  the  Y.  estate,  by  a  release  and  convey- 
ance of  the  respective  premises  to  C.  as  a  trustee  for 
B.,  with  power  of  sale.     B.  afterwards,  in  1835,  ad- 
vanced a  further  sum  to  the  mortgagor  on  the  security 
of  the  same  estates  X.  and  Y.,  but  gave  no  notice  of 
the  advance  to  A.  or  C.     Subsequently  C,  in  1840, 
after  inquiry  of  A.  whether  he  had  notice  of  any  en- 
cumbrance other  than  his  own  and  that  of  which  C. 
was  trustee  for  B.,  advanced  a  further  sum  to  the  mort- 
gagor  on  the  same  security,  and  gave  notice  of  his  mort- 
gage to  A.     The  question  in  the  cause  arose  between 
the  third  and  fourth  mortgagees  of  1835  and  1840 
respectively,  as  to  which  was  entitled  to  priority.     It 
was  held  that,  as  to  the  X.  estate,  B.  was  entitled  to 


(*)  10  W.  R.  237. 
(/)  5  Hare,  14. 
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priority  over  C.  according  to  the  maxim.  Qui  prior  est 
tempore,  potior  est  jure;  for  as  regards  that  estate, 
B.  and  C.  had  only  equitable  interests,  the  legal  estate 
outstanding  in  A.,  the  first  mortgagee.  But  with 
regard  to  the  Y.  estate,  C,  the  fourth  mortgagee, 
having  the  legal  estate  in  him  by  virtue  of  his  position 
as  a  trustee  in  the  second  mortgage  of  1826,  and  also 
having  advanced  his  money  without  notice  of  B/s 
further  advance  in  1835,  was  entitled  to  priority  over 
6.  as  to  such  further  advance.  "  If  a  first  encum- 
brancer has  a  declaration  of  trust  only  by  the  bor- 
rower, and  none  by  the  trustee,  and  the  second  en* 
cumbrancer  has  a  fortnal  mortgage  of  the  equity  of 
redemption,  and  the  trustee  is  a  party  to  the  deed,  and 
declares  himself  a  trustee  for  the  second  encumbrancer, 
will  not  that  declaration  by  the  trustee  give  the  second 
priority  over  the  first  ?  I  think  the  second  would  in 
that  case  have  a  better  right  to  call  for  the  legal  estate 
than  the  first ;  and  if  it  would  be  so  in  the  case  of  a 
stranger,  I  think  the  trustee  cannot  be  precluded  by 
his  situation  as  trustee  from  claiming  the  benefit  of 
the  legal  estate  without  notice.  His  case,  however, 
might  perhaps  be  supported  on  the  simple  ground 
that  he  had  the  legal  estate,  and  advanced  his  money 
without  notice,  leaving  every  trust  of  which  he  had 
notice  untouched  by  his  present  claim."  Cases  where 
questions  arise  between  volunteers  and  subsequent  pur- 
chasers for  value  may  also  be  classed  under  this 
head  (m). 

2.  riaiDtiff  Rule  2.  Where  an  application  is  made  to  the  auxiliary 

h^l  Mtete  jurisdi ction  of  the  court,  as  contradistinguished  from  its 
nppiiM  to  the  concurrent  jurisdiction,  by  the  possessor  of  a  legal  title, 
jurisdiction  of  t^d  ^^^  defendant  pleads  he  is  a  bona  fide  purchaser 
equity.  The  for  value  without  notice,  the  defence  is  good,  and  the 
good.  court  gives  no  aid  to  the  legal  title.     This  branch  of 

the  subject  will  be  illustrated  by  the  following  cases : — 

(m)  Buckle  t.  Mitchell,  18  Yes.  100. 
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In  Basset  v.  Nosworthy  («),  a  bill  was  filed  by  an  heir- 
at-law,  claiming,  under  a  legal  title,  against  a  person 
claiming  as  purchaser  from  the  devisee  under  the  will 
of  his  ancestor,  to  discover  a  revocation  of  the  will.  The 
defendant  pleaded  that  he  was  a  purchaser  for  valuable 
consideration,  bona  fide,  without  notice  of  any  revoca- 
tion, and  the  plea  was  allowed. 

Again,  in  Walvoyn  v.  Lee  (o),  a  tenant  in  tail,  in  pos- 
session under  a  marriage  settlement,  filed  a  bill  for 
discovery  and  delivery  of  title-deeds  of  an  estate  which 
had  been  mortgaged  by  his  father^  who  was  tenant 
for  life  under  a  settlement  and  a  private  Act  of  Par- 
liament. The  defendant  pleaded  that  the  plaintiff's 
father  alleging  himself  to  be  seised  in  fee,  and  being  in 
actual  possession  of  the  premises  as  apparent  owner,  and 
being  also  in  possession  of  the  title-deeds  relating 
thereto,  as  apparent  owner  thereof^  executed  the  seve- 
ral mortgages  under  which  the  defendant  claimed,  and 
averred  that  he  had  no  notice.  It  was  argued  for  the 
plaintiff,  ^that  as  the  defendant  was  neither  in  posses- 
sion, nor  had  the  means  of  procuring  it,  the  court  ought 
not  to  allow  him  to  keep  the  deeds  for  the  sole  pui-pose 
of  extortion.  It  was  held,  however,  that  the  plea  was 
a  good  defence.  "  This  bill,''  said  Lord  Eldon,  "  is 
filed  by  a  person  having  got  possession.  If  the  prin- 
ciple is  that  this  court  will  not  stir  against  a  purchaser 
for  valuable  consideration  without  notice,  what  are  the 
legal  rights  of  the  son,  tenant  in  tail  when  his  father's 
estate  determines  7  His  legal  rights  are  that  he  shall 
have  possession  of  the  estate.  I  do  not  know  that  I 
am  entitled  to  say  of  the  title-deeds,  but  that  he  shall 
recover  in  trover  the  value  of  the  deeds,  orin  detinue  (p), 
in  which  the  judgment  is"  for  the  deeds,  or  their  value. 
But  without  attending  to  the  imperfection  of  the  law 
in  such  actions,  which  is  probably  the  grotmd  of  juris- 

(n)  2  L.  C.  1. 
if\  g  Ves  24 

Cp)  See  17  &'lS  Vict.,  c.  125,  a.  78. 
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diction  here  for  the  specific  delivery  of  the  things  I 
will  suppose  his  right  at  law  to  the  specific  delivery. 
It  is  true  he  is  not  seeking  in  eqaity  to  recover  pos- 
session of  the  estate;  but  he  is  seeking  to  recover 
something  which  he  cannot  recover  at  law^  the  value  of 
which  non  constat  he  can  recover  at  law  without  the  dis- 
covery of  the  deeds.     It  is  of  necessity,  then,  that  this 
court  must  hold,  as  against  a  purchaser  for  valuable 
consideration  without  notice,  that  if  the  possession  of 
the  estate  has  been  got  from  him,  the  possession  of 
the  deeds  shall  be  taken  out  of  his  hands  by  the  court, 
and  thrown  in  to  the  person  who  has  got  from  him  the 
possession  of  the  estate  f     Is  it  not  worth  while  con- 
sideration, whether  the  very  principle  of  the  plea  is 
not  this: — 'I  have  honestly  and  bona  fide  paid  for 
this,  in  order  to  make  myself  the  owner  of  it,  and  yon 
shall  have  no  information  from  me  as  to  the  perfection 
or  imperfection  of  my  title,  until  you  deHver  me  from 
the  peril  in  which  you  state  I  have  placed  myself  in 
the  article  of  purchasing  bonAfds,'  "     The  principle 
of  the  above  decision  was  followed  by  Lord  Chancellor 
Sugden  in  Joyce  v.  De  MoleynsJ^q),   There  the  heir-at- 
law  obtained  possession  of  title-deeds  relating  to  im- 
propriate tithes,  of  which  his  second  brother,  under 
the  will  of  their  father,  was  tenant  for  life,  and  depo- 
sited them  with  bankers,  by  way  of  equitable  mort- 
gage, to  secure  a  sum  which  they  advanced  to  him. 
On  a  bill  being  filed  by  the  administrator  of  a  bond 
creditor  of  the  father  for  the  administration  of  his 
estate,  praying  that  the  bankers  might  be  decreed  to 
deliver  up  the  deeds,  the  bankers  insisted  that  they 
were  purchasers  for  valuable  consideration,  without 
notice  of  the  will  or  of  the  title  of  any  persons  claim- 
ing thereunder,  or  of  the  demands  of  the  plaintiff, 
and  submitted  that   the  bill  should    either  be  dis- 
missed, or  that  the  plaintiff   should  redeem  them. 
The  Lord  Chancellor  dismissed  the  bill  as  against  the 

(q)  2  J.  &  L.  374. 
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bankers^  with  costs.  "  I  apprehend  that  the  defence 
of  a  purchase  for  value  without  notice,  is  a  shield  as 
well  i^ainst  a  legal  as  an  equitable  title.  That  this 
is  a  good  defence  cannot  be  denied.  Suppose  a  ten- 
ant for  life  under  a  will  with  remainder  over ;  and  tliat 
the  tenant  for  life  being  heir-at-law  of  the  testator, 
conveys  the  inheritance  to  a  purchaser  without  notice, 
the  remainder  man  cannot  have  any  relief  in  equity 
against  the  purchaser.  He  must  establish  his  title 
outside  of  this  court  as  well  as  he  can.  It  is  the  same 
with  respect  to  title-deeds.  The  defendants,  therefore, 
use  the  possession  of  the  deeds  as  they  have  a  right  to 
do,  as  a  shield  to  protect  them  against  the  plaintiffs. 
They  can  make  no  use  of  the  deeds  themselves ;  they 
cannot  maintain  possession  of  them  against  the  true 
owner;  but  in  this  court  they  have  a  right  to  say  that 
they  ought  not  to  be  compelled  to  deliver  them  up, 
as  they  obtained  them  bona  fide  and  without  fraud." 

But,  as  already  stated,  it  seems  that  this  rule  does  Bule  inappli- 
not  apply  where  the  Court  of  Chancery,  concurrently  ^^  ^^f^re 
with  courts  of  common  law,  affords  legal  as  distin-  concurrent 
g^ished  from  equitable  relief.     The  case  of  Williams  ^^^?^^^t^\^ 
V.  Lambe  (r)  well  illustrates  this  distinction.     There  a  dower. 
widow  filed  a  bill  against  a  purchaser  from  her  hus- 
band,  claiming  her  dower.     The  defendant  pleaded 
that  he  was  a  purchaser  of  the  estate  for  value,  with- 
out notice  of  the  vendor  being  married.  Lord  Thurlow, 
however,  overruled  the  plea  («). 

Rule  3.  This  rule  is  best  stated  in  the  words  of  Lord  3.  The  le^il 
Westbury  in  PhillipB  v.  Phaiips^  [t) ;  ''  Now  I  take  it  ~  toUndS, 
to  be  a  clear  proposition  that  every  conveyance  of  an  encumbran- 
eqnitable  interest  is  an  innocent  conveyance ;  that  is  ^^  o/tlme. 
to  say,  the  grant  of  a  person  entitled  in  equity  passes 


<r)  3  Bro.  C.  0.  264. 

(•)  See  also  CollinB  v.  Areher,  1  Btus.  &  My.  284;  linek  t.  ShaWj  19 
Bekv.  500  ;  «nd  Lord  Westbury's  remarks  in  FhUlipt  r.  Fhillipt,  8  Jur. 
N.  S.  146;  2  W.  &T.  25-26. 

(0  10  W.  E.  236. 
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only  that  which  he  is  justly  entitled  to,  and  no  naore. 
If,  therefore,  a  person  seised  of  an  equitable  estate,  the 
legal  estate  being  outstanding,  makes  an  assurance  by 
way  of  mortgage,  or  grants  an  annuity  and  aft'Orwards 
conveys  the  whole  estate  to  a  purchaser,  he  can  only 
grant  to  the  purchaser  that  which  he  has,  namely,  the 
estate,  subject  to  the  annuity  or  mortgage,  and  no  more. 
The  subsequent  grantee  takes  only  that  which  is  left  in 
the  grantor.  Hence  grantees  and  encumbrancers  claim- 
ing  in  equity  take  and  are  ranked  according  to  the  dates 
of  their  securities,  and  the  maxim  applies  Qui  prior  est 
tempore,  potior  est  jure.  The  first  grantee  is  potior, 
that  is,  poteniior.  He  has  a  better  and  a  superior,  be- 
cause a  prior,  equity.  The  first  grantee  has  aright  to 
Notice  of  first  be  paid  first  j  and  it  is  quite  immaterial  whether  the 
immate^.^*  Subsequent  encumbrancers,  at  the  time  they  took  their 
securities  and  paid  their  money,  had  notice  of  the  first 
encumbrance  or  not."  Thus  in  Ford  v.  White  (u),  pro- 
perty in  Middlesex  was  mortgaged  to  A.,  and  after- 
wards to  B.,  and  subsequently  to  C,  with  notice  of  B.'s 
encumbrance;  C.  registered  his  mortgage  before  B.,and 
afterwards  assigned  to  D.,  who  had  no  notice  of  B.'s 
mortgage.  Held  by  Sir  J.  Romilly,  M.  R.,  that  as  C.'s 
interest  was  equitable,  he  could  not,  by  assigning  it  to 
'  D.  without  notice,  put  him  in  a  better  situation  than 
himself,  and  consequently  that  D.  was  not  entitled  to 
priority  over  B. 

4.  Where  Rule  4.  Where  there  are  circumstances  that  give  rise 

mwrequiS^  *  to  an  '*  equity,"  as  distinguished  from  an  "  equitable 

the  court  will    estate  j "  for  example,  an  equity  to  set  aside  a  deed  for 

ere.    fj^Q j^  qj,  ^  correct  it  for  mistake  or  accident,  and  the 

purchaser  under  the  instrument  maintains  the  plea  of 

purchase  for  valuable  consideration  without  notice,  the 

court  will  not  interfere.    Thus,  in  Sturge  v.  Starr  (v)  a 

man,  already  married,  performed  the  ceremony  of  mar- 


(m)  16  Bea?.  120. 
{v)  2  My.  &  E.  195. 
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riage  with  a  womaD.and  then  joined  with  her  in  assign- 
ing her  life  interest  in  a  trust-fund^  to  a  purchaser. 
Held,  that  though  she  might  not  have  executed  such 
an  instrument  had  she  been  aware  of  the  fraud  prac- 
tised upon  her^  that  fraud  could  not  affect  the  rights 
of  a  bondjide  purchaser.  So  also  equity  will  relieve  a 
purchaser  for  valuable  consideration  against  a  defective 
execution  of  a  power  (w).       • 

The  Doctrine  of  Notice, — No  equitable  doctrine  is  The  doctrine 
better  established  than  that  the  person  who  purchases     ^^^^^* 
an  estate^  although  for  valuable  consideration,  after 
notice  of  a  prior  equitable  right,  makes  himself  a  mala  Purchaser 
fide  purchaser,  and  will  not  be  enabled,  by  getting  in  prior "klm.^a 
the  legal  estate,  to  defeat  such  prior  equitable  interest,  trustee  to  the 
but  will  be  held  a  trustee  for  the  benefit  of  the  person  ^j^  ^ 
whose  right  he  sought  to  defeat  («).  Thus,  in  Potter  v. 
Sanders,  (y)  it  was  held  that  if  a  vendor  contract  with 
two  different  persons  for  the  sale  to  each  of  them  of  the 
same  estate,  and  if  the  party  with  whom  the  second 
contract  is  made  should,  after  notice  of  the  first  con- 
tract, procure  a  conveyance  of  the  legal  estate  in 
pursuance  of  his  second  contract,  the  court  will,  in  a 
suit  for  specific  performance  by  the  first  Vendee  against 
the  vendor  and  second  purchaser,  decree  the  latter  to 
convey  the  estate  to  the  plaintiff.     And  to  such  an 
extent  has  the  doctrine  of  notice  been  allowed  to  pre- 
vail, that  it  has  even  infringed  upon  the  policy  of  the 
Registration  Acts.  Thus,  in  Le  Neve  v.  Le  Neve,  (z)  it 
was  held  that  where  lands  in  a  register  county,  settled 
by  deed  which  was  not  registered,  were  settled  upon  a 
second  marriage,  with  notice  of  the  former  settlement ; 
and  the  second  settlement  was  registered  pursuant  to 
the  statute,  the  former  settlement  should  be  preferred 
in    equity.     "  This  is  a  species  of  fraud  and   dolus 

(tr)  Chapman  t.  Oibton,  3  Bro.  C.  C.  229;  Mahlin  y.  Menill,  2  Atk.  8. 
(*)  1  L.  C.  229. 
(^)  6  Hare,  1. 
(2)  2  L.  C.  35. 
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vialua  itself;  for  he  knew  the  first  purchaser  had  the 
clear  right  of  the  estate^  and  after  knowing  that,  he 
takes  away  the  right  of  another  person^  by  getting  the 
legal  estate/' 
iS/'r«*-8ubpiir-       It  has  long  been  settled  that  if  a  person  purchases 

chaser  with         «•  i      i  i  •  j        i»  -ii  j*         /• 

notice,  if  bis  ^^^  valuable  consideration  with  notice,  from  a  person 
vendor  bought  who  bought  without  notico,  he  may  shelter  himself 
tioe.  under  the  first  purchaser,  for  otherwise  a  bona  fide 

()r  Btihpur-  purchaser  would  be  unable  to  deal  with  his  property, 
out  notice,  and  the  sale  of  estates  would  be  very  much  clogged ; 
*^*  !S^**  it"  hf  ^^^  ^^  *  person  who  buys  with  notice  sells  to  a  bond  fide 
with  notice,  purchaser  for  valuable  consideration  without  notice,  the 
latter  may  protect  his  title  (a) .  In  Harrison  v.  Forth  (b), 
A.  purchased  an  estate  with  notice  of  an  encumbrance, 
and  then  sold  it  to  B.,  who  had  no  notice,  who  after- 
wards sold  it  to  C,  who  had  notice.  Held,  that  though 
A.  and  C.  had  notice,  yet  if  B.  had  no  notice  the 
plaintiff  could  not  be  relieved  against  the  defendant 
C.  In  this  and  similar  cases,  it  is  perhaps  to  be  as- 
sumed that  the  estate  which  A.  had,  which  was  suc- 
cessively assigned  to  B.  and  C,  was  the  legal  estate. 
Had  the  estates  been  equitable,  as  will  have  been  seen 
from  the  third  rule.  A.,  having  had  notice  of  a  prior 
encumbrance,  could  not,  by  concealing  his  knowledge 
from  B.,  make  B.'s  security  more  extensive  than  his 
own,  or  give  a  better  right  to  his  assignee  than  that 
which  he  himself  possessed. 

Notice  of  A  purchaser  for  valuable  consideration  of  an  estate, 

settlement        ®^®^  ^^*^  notice  of  a  voluntary  settlement,  will  not  be 
does  not  affect  afiected  by  it,  even  though  such  voluntary  settlement 
purchMer.        ^®  ^^^  from  fraud,  and  meritorious  as  a  provision  for 
relations  (c). 

What  consti-  What  constitutes  Notice, — ^Notice  is  either  actual  or 
constructive,  but  there  is  no  difierence  between  them 
in  their  consequences  (c2). 

{a)  2  L.  C.  49. 

(A)  Prec  Ch.  51. 

(0)  BuckU  ▼.  Miiehell,  18  Ves.  100. 

{d)  Pt-oiter  T.  £iee,  28  Bear.  68. 


tutes  notice. 
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1.  As  to  actual  notice  it  will  suffice  to  say,  that  to  Actual  notice. 
constitute  a  binding  notice  it  must  be  giv^en  by  a  per- 
son interested  in  the  property,  and  in  the  course  of  the 

treaty  for  the  purchase  (e).  Vague  reports  from  persons 
not  interested  in  the  property  will  not  affect  the  pur- 
chaser's conscience,  nor  will  he  be  bound  by  notice  in  a 
previous  transaction  which  he  had  forgotten.  And  not 
only  a  mere  assertion  that  some  other  persons  claim  a 
title  is  not  sufficient,  but  a  general  claim  is  perhaps  not 
sufficient  to  affect  a  purchaser  with  notice  of  a  deed  (/) . 

But  in  the  recent  case  of  Lloyd  v.  Banks  (g),  it  was  Rule  in  Zioifd 
laid  down  by  Cairns  L.  C.  that,  if  it  can  be  shown  that  ^'  -®**'*'- 
a  trustee  in  any  way  has  got  knowledge  of  a  kind  to 
operate  upon  the  mind  of  any  rational  man,  or  man 
of  business,  and  make  him  act  with  reference  to  the 
knowledge  so  obtained,  then  there  has  been  fixed 
upon  the  conscience  of  the  trustee,  and  through  that 
upon  the  trust  innd,  a  security  against  its  being 
parted  with  in  a  way  inconsistent  with  the  encumbrance 
so  created. 

2.  Constructive  notice  in  its  nature  is  no  more  than  CmistnictiTe 
evidence  of  notice,  the  presumption  of  which  is  so  vio-  ''***^^®- 
lent,  that  the  court  will  not  even  allow  of  its  being 
controverted  (A). 

'    It  is  by  no  means  an  easy  matter  to  say  what  amounts  What  amounts 
to  constructive  notice ;  for  much  depends  upon  the  cir-  ^^g^^^oSde- 
cumstances  of  each  peculiar  case.   In  the  case  of  Jones  pends  on  the 
V.  Smith  (i),  Wigram,  V.  C,  states  the  law  on  the  sub-  Ti^'^'!^ 
ject  with  great  clearness.  The  facts  of  the  case  were  as  Jones  v.  ^Smith. 
follows  : — A  party  before  advancing  money  on  a  mort- 
gage, inquired  of  the  intending  mortgagor  and  his  wife 
whether  any  settlement  had  been  made  upon  their  mar- 
riage, and  was  informed  that  a  settlement  had  been 

{e)  Bamhart  r.  Greenshielda,  9  Moo.  P.  C.  18. 

(/)  SuKd.  V.  &  P.  766. 

ig)  L.  R.  3  Ch.  488. 

(A)  Plumb  T.  FluUtf  2  Anst.  438 ;  Kenderson  r.  Greaves,  2  £.  &  A.  9. 

(i)  I  Hare,  66. 
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made  of  the  wife's  fortune  only,  and  that  it  did  not 
include  the  husband's  estate^  which  was  proposed  as  the 
security.  He  then  advanced  the  mortgage  money,  with- 
out having  seen  the  settlement,  or  knowing  its  contents. 
Held  that  the  mortgagee  was  not,  under  the  circum- 
stances, affected  with  cons  tractive  notice  of  thecontents 
of  the  settlement^  or  of  the  fact  that  the  settlement 
comprised  the  husband's  estate.  "  It  is  scarcely  pos- 
sible to  declare  a  priort  what  shall  be  deemed  construct- 
ive notice,  because  unquestionably  that  which  would 
not  affect  one  man  may  be  abundantly  sufficient  to 
affect  another.  But  I  believe  I  may,  with  sufficient 
ConRtrartire  accuracy  for  my  present  purpose,  assert  that  the  cases 
"?^jr®  "^  ^^^  ^^  which  constructive  notice  has  been  established  re- 
solve themselves  into  two  classes.  First,  cases  in  which 

1.  Where  the  party  charged  has  had  actual  notice  that  the  pro- 
"r^*f  T**^*  porty  in  dispute  was  in  fact  charged,  encumbered,  or  in 
which  would     some  way  affected^  and  the  court  has  thereupon  bound 

notfce^of^other  ^^°^  ^^^^  Constructive  notice  of  facts  and  instruments 
facts.  to  a  knowledge  of  which  he  would  have  been  led  by  an 

inquiry  after  the  charge,  encumbrance,  or  other  circum- 
stance affecting  the  property,  of  which  he  had  actual 

2.  A\'here  in-  notice  j  and,  secondly,  cases  in  which  the  court  has  been 
quiry  V^^'  satisfied,  from  the  evidence  before  it,  that  the  party 
to  escape  charged  had  designedly  abstained  from  inquiring,  for 
notice.            IjJjq  yQYj  purpose  of  avoiding  notice — a  purpose  which, 

if  proved,  would  clearly  show  that  he  had  a  suspicion  of 
the  truth,  and  a  fraudulent  determination  not  to  learn 
it.  If,  in  short,  there  is  not  actual  notice  that  the  pro- 
perty is  in  someway  affected,  and  no  fraudulent  turning 
away  from  a  knowledge  of  facts,  which  the  res  gestce  , 
Mere  want  of   would  Suggest  to  a  prudent  mind,  if  mere  want  of  cau- 

caution  not  Hoxi,  as  distinffuished  from  fraudulent  and  wilful  blind- 
constructive  ,  ° 

notice.  ness,  is  all  that  can  be  imputed  to  the  purchaser,  there 

the  doctrine  of  constructive  notice  will  not  apply ;  there 
the  purchaser  will,  in  equity,  be  considered,  as  in  fact 
he  is,  a  bona  fide  purchaser  without  notice."  As  an 
illustration  of  the  first  part  of  the  rule,  may  be  cited 
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the  case  of  Biseo  v.  Earl  of  Banbury  (j).  A  party  pur- 
chased with  actual  notice  of  a  specific  mortgage ;  the 
deed  creating  the  mortgage  referred  to  other  encum- 
brances. Held,  that  the  purchaser,  knowing  of  the 
mortgage,  ought  to  have  inspected  the  deed,  and  that 
would  have  led  him  to  the  other  deeds,  on  which,  pur- 
sued from  one  to  another,  the  whole  case  must  have 
been  discovered  to  him  (k).  As  an  illustration  of  the 
second  part  of  the  rule,  the  case  of  Birch  v.  Ellame8  (I) 
is  directly  in  point.  There  the  title-deeds  of  an  estate 
were  deposited  with  the  plaintiff  as  a  security  for  his 
demand.  The  defendant,  fourteen  years  after,  upon  the 
eve  of  the  bankruptcy  of  the  mortgagor,  took  a  mort- 
gage antedated ;  he  had  notice  of  the  deposit,  but  ^."?")J]yjJ^**'^ 
avoided  inquiring  the  purpose  for  which  it  was  made,  must  be  made. 
The  court  decreed  for  the  plaintiff  (w).  But  the  mere 
absence  of  title-deeds  has  never  been  held  sufficient 
per  86  to  affect  a  party  with  notice,  if  he  has  hond  fide 
inquired  for  the  deeds,  and  a  reasonable  excuse  has  been 
given  for  the  non-delivery  of  them ;  for  in  that  case  the 
court  cannot  impute  fraudor  gross  and  wilfal  negligence 
to  him  (n).  But  the  court  will  impute  fraud  or  gross 
and  wilful  negligence  to  a  person  dealing  respecting 
an  estate,  if  he  omits  all  inquiries  as  to  deeds  (o). 

It  is  clear  that  notice  to  an  agent,  attorney,  or  counsel  Notice  to 
forthe  purchaser,  is  constructive  notice  to  his  principal.  ^^^  to*^prin- 
And  the  same  rule  applies  if  the  same  agent  be  con-  cipal. 
cemed  for  both  vendor  and  purchaser,  in  the  same  trans- 
action, even  if  the  agent  himself  be  the  vendor  {p). 
However,  notice  to  counsel,  agents,  or  solicitors  must.  Notice  must 

in  order  to  affect  their  employers, have  been  given  or  im-  ^^  tran»*ic- 
tion. 

U)  \  Ch.  Ca.  287. 

{k)  Ware  T.  Etfmont,  4  De  6.,  M.  k  G.  473. 
(/)  2  Anstr.  427. 

(m)  Whitbread  ▼.  Jordan,  1  Y.  &  C,  Ex.  Ca.  303. 
(»)  Allen  r.  Knight^  5  Hare,  272 ;  Hewitt  t.  Loown^rt^  9  Hare,  449. 
\o)  WwthingtoH  v.  Morgan,  16  Sim.  647. 

\p)  Le  Neve  T.  Le  Neve,  2  L.  C.  28 ;  Spencer  T.  Tophnm,  2  Jar.  N. 
8.865. 
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parted  to  them  in  the  same  transactioa ;  for^  if  the  law 
were  otherwise^  it  would  make  purchasers'  and  mort- 
gagees' titles  depend  on  the  memory  of  their  counsel  or 
agents.  Where,  however,  one  transaction  is  closely  fol- 
lowed by  and  connected  with  another,  or  where  it  is 
clear  that  a  previous  transaction  is  present  to  the  mind 
of  the  solicitor  when  engaged  in  another  transaction, 
there  is  no  ground  for  the  distinction  by  which  the  rule, 
that  notice  to  the  solicitor  is  notice  to  the  client,  has 
been  restricted  to  the  same  transaction.  This  subject 
was  fully  considered  by  Wigram,  V.C.,  in  the  important 
case  of  Fuller  v.  Bennet.^  There,  after  the  commence- 
ment of  a  treaty  for  the  sale  of  an  estate  by  A.,  And 
the  purchase  of  it  by  B.,  A.  agreed  to  give  C.  a  mort- 
gage on  the  estate,  as  a  security  for  an  antecedent  debt, 
and  notice  of  the  agreement  was  given  to  the  soli- 
citors of  B.  The  treaty  for  the  sale  afterwards  ceased 
to  be  prosecuted  for  five  years,  during  part  of  which 
time  the  suit  of  an  adverse  claimant  to  the  estate  was 
pending.  A.  then  died,  and  B.  purchased  the  estate  at 
a  lower  price  from  the  heir  and  devisee  of  A.  B.  con- 
veyed the  estate  in  mortgage  to  D.  The  same  solicitors 
were  concerned  for  B.,  from  the  commencement  of  the 
treaty  with  A.  until  the  final  purchase  of  the  estate,  and 
for  D.  in  the  business  of  the  mortgage.  It  was  held, 
under  the  circumstances  of  the  case,  that  B.  and  D.  had, 
through  their  solicitors,  constructive  notice  of  the  agree- 
ment with  C,  and  that  the  estate  in  their  hands  was 
subject  to  the  lien  of  G.  for  the  amount  agreed  to  be 
secured  by  the  proposed  mortgage.  In  the  judgment 
his  lordship  thus  succinctly  lays  down  the  general  rules: 
''  The  general  propositions, — ^first,  that  notice  to  the 
solicitor  is  notice  to  the  client ;  secondly,  that  where  a 
purchaser  employs  the  same  solicitor  as  the  vendor,  he 
is  affected  with  notice  of  whatever  that  solicitor  had 
notice  in  his  capacity  of  solicitor  for  either  vendor  or 
purchaser,  in  the  transaction  in  which  he  is  so  employed ; 


[g)  2  Hare,  394. 
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and  thirdly^  that  tlie  notice  to  the  solicitor^  which  will 
alone  bind  the  client^  must  be  notice  in  that  transaction 
in  which  the  client  employs  him^ — have  not^  as  general 
propositions,  been  disputed  at  the  bar/'  Finally,  in 
order  to  affect  a  person  with  a  constructive  notice  of 
facts  within  the  knowledge  of  a  solicitor,  it  is  neces- 
sary not  only  that  the  knowledge  should  be  derived  from 
the  same  transaction,  but  it  must  be  material  to  that 
transaction,  and  such  that  it  was  the  duty  of  the  agent  to 
communicate.  See  Wyllie  v.  Pollen  (r),  where  it  was 
held  by  Lord  Westbury,  C,  that  the  transferee  of  a 
mortgage  would  not  be  affected  by  the  knowledge  of 
the  solicitor  acting  for  him  in  the  transfer  of  an  encum- 
brance subsequent  to  the  original  mortgage,  so  as  to 
prevent  him  making  further  advances,  such  knowjedge 
not  being  material  to  the  business  of  the  transfer. 

5.  He  who  seeks  equity  must  do  equity. 

6.  He  who  comes  into  equity  must  come  with  clean 
hands. 

7.  Equity  aids  the  vigilant,  not  the  indolent. 

These  three  maxims  may  be  viewed  as  together 
illustrating  the  great  distinctive  and  governing  prin- 
ciple of  equity,  that  nothing  can  call  forth  a  court  of 
equity  into  activity  but  conscience,  good  faith,  and 
personal  diligence. 

As  an  illustration  of  the  maxim,  '^  He  who  seeks  He  who  seeks 
equity  must  do  equity,^'  may  be  briefly  noticed  the  JS'^jq^"!^* 
rules  which  govern  what  is  termed  a  married  woman's 
**  equity  to  a  settlement."     The  general  rule  is  that  Married  wo- 
when  a  feme  sole  marries,  her  property,  subject  to  JJ"|^  JgXl'^ 
certain  conditions,  passes   to  her   husband;  all  herment 
choses  in  action  which  the  husband  can  reduce  into 
possession,  without  the  aid  of  a  court  of  equity,  he 

(r)  32  L.  J.  (Ch.)  N.  S.  782. 
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Person  stand- 
ing by  must 
<?ive  compen- 
watioD. 


may  realise ;  but  the  moment  he  is  obliged  to  ask  the 
assistance  of  equity  for  that  purpose,  the  court  will 
only  aid  him  on  conditions.  If  ^  for  instance^  a  testator 
bequeaths  a  legacy  to  a  married  woman,  her  husband 
can  only  realise  the  legacy  through  a  court  of 
equity.  The  moment  the  husband  comes  into  court 
to  claim  it,  the  court  will  tell  him,  ''  We  will  help 
you  to  get  all  the  money,  only  on  condition  that  yoa 
make  a  fair  settlement  out  of  it  for  the  benefit  of  your 
wife  and  children  («)/' 

Another  class  of  cases  may  be  noticed  as  further 
illustrating  how  beneficial  is  the  interference  of  equity 
in  carrying  out  the  principle  of  these  maxims.  For 
instance,  if  a  person  having  a  title  to  an  estate  stands 
by  and  suffers  a  person  ignorant  of  it  to  expend 
money  upon  the  estate,  either  in  buil4ings  or  other 
improvements,  and  afterwards  asserts  his  title  in  a 
court  of  law,  upon  proving  his  title,  judgment  would 
be  given  for  him  without  any  compensation  for  im- 
provement being  given  to  the  person  evicted.  In 
equity,  however,  a  person  who  had  expended  money 
under  such  circumstances  on  the  estate  of  another^ 
would  be  entitled  to  be  indemnified  for  his  expenditure, 
either  by  pecuniary  compensation,  or,  in  some  cases^ 
if  he  were  a  lessee  under  a  defective  lease,  by  a  con- 
firmation of  his  title  {t) . 


Compensation 
in  cases  of 
specific  per- 
formance. 


This  maxim  is  also  frequently  illustrated  in  that 
class  of  cases  where,  in  consequence  of  some  misde- 
scription in  the  property  sold,  a  court  of  equity  will 
not  enforce  specific  performance  of  the  contract  at  the 
suit  of  the  vendor,  unless  he  makes  compensation  for 
the  injury  the  defendant  has  sustained  from  the  mis- 
description (u). 

{»)  Sturgi$  v.  Champneya^  6  My.  &  Cr.  1.05. 

(t)  ItamtdM  y.  Dffwn,  L.  K.  1  H.  L.  129 ;  Ihwai  T.  Tkonuu^ 
6  Ha.  300. 

(n)  Knatehbult  y.  Greuher,  1  Mad.  163 ;  Eughe$  T.  Jone$^  3  De  C, 
F.  &  J.  307. 
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He  who  comes  into  equity  mast  come  with  clean  He  who  comes 
hands.  In  Overton  v.  Banister  (v),  this  maxim  received  JJJ^^^q^^ 
a  pointed  illustration.     An  infant^  fraudulently  con-  with  clean 
cealing  hi^  age^  obtained  from  trustees  part  of  stock  to 
which  he  was  entitled  on  coming  of  age ;  and  when  of 
age,  a  few  months  after,  applied  for,  and  received  the 
residue  of  such  stock.     It  was  held  a  fraud  on  the  part 
of  the  infant,  and  neither  himself  nor  his  assignees 
were  allowed  to  enforce  repayment  by  the  trustees  of 
the  stock  paid  during  the  minority  (w). 

The  rule  must  be  understood  to  refer  to  wilful  mis- 
conduct in  regard  to  the  matter  in  litigation,  and  not 
to  any  misconduct,  however  gross,  which  is  uncon- 
nected with  the  matter  in  litigation^  and  with  which 
the  opposite  party  in  the  cause  has  no  concern  (sb). 

Finally^  the  doctrine  that  equity  aids  the  vigilant^  Vigilantibtts   * 
not  the  indolent,  may  be  briefly  summed  in  the  Ian-  ?.?^  dormien- 
guage  of  Lord  Camden  m  Smith  v.  Ulay  (y),  "  a  court  subTenit. 
of  equity,  which  is  never  active  in  relief  against  con- 
science or  public  convenience,  has  always  refused  its 
aid  to  stale  demands  where  the  party  has  slept  upon 
his  rights,  and  acquiesced  for  a  great  length  of  time. 
Nothing  can  call  forth  this  court  into  activity  but 
conscience,  good  faith,  and  reasonable  diligence  {z).'* 

8.  Equality  is  Equity,   or    equity    delighteth    in  8.  Equality  is 
equality.     This  maxim  has  a  very  large  application  in  ^^^y* 
many  branches  of  equity ;  but  it  is  perhaps  nowhere 
so  clearly  illustrated  as  in  the  case  of  joint  purchases. 
If  two  persons  advance  and  pay  the  purchase-money  Equity  leans 
of  an  estate  in  equal  portions,  and  take  a  conveyance  Jf^cy^"*' 

(r)  3  Hare,  503. 

(it)  Savage  y.  Foster^  9  Mod.  35 ;  NeUon  y.  Sioeker,  4  De  G.  &  Jo. 
458.  464. 

(x)  Sin.  M.  23. 

(y)  3  Bro.  C.  C.  638. 

(s)  Wright  T.  Vanderplank,  2  E.  ft  J.  1,  8  Da  G.,  M.  &  G.  133; 
Later  T.  Fitlder^  32  BeaT.  1 ;  Strange  y.  Fookt,  4  Gifif.  408. 
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to  them  and  their  heirs,  it  constitutes  a  joint  tenancy, 
that  is,  a  purchase  by  them  jointly  of  the  chance  of 
survivorship ;  and,  of  course,  on  the  death  of  one,  the 
survivor  will  take  the  whole  estate.  This  is  the  rule 
at  law,  and  it  prevails  also  in  equity  under  the  same 
circumstances ;  for  unless  there  are  controlling  circum- 
stances, equity  follows  the  law.  But  wherever  such 
circumstances  occur,  courts  of  equity  will  lay  hold  of 
them  to  prevent  a  survivorship,  and  create  a  trust ; 
for  joint  tenancy  is  not  favoured  in  equity.  Thus,  in 
Lake  v.  Gibson  (a)  it  was  laid  down,  that  where  two  or 
more  purchase  lands,  and  advance  the  purchase-money 
in  unequal  shares,  and  this  appears  on  the  deed  itself, 
this  makes  them  in  the  nature  of  partners;  and  how- 
ever the  legal  estate  may  survive,  yet  the  survivor 
will  in  equity  be  considered  as  a  trustee  for  the  other, 
in  proportion  to  the  sum  advanced  by  him.  "  Where 
the  parties  advance  the  money  equally,  it  may  fairly 
be  presumed  that  they  purchased  with  a  view  to  the 
benefit  of  survivorship;  but  where  the  money  is 
advanced  in  unequal  proportions,  and  no  express  in- 
tention appears,  to  benefit  the  one  advancing  the 
smaller  proportion,  it  is  fair  to  presume  that  no  such  in- 
tention existed  (b),"  So  again,  if  two  persons  advance 
a  sum  of  money,  in  equal  or  unequal  shares,  by  way  of 
mortgage,  and  take  the  mortgage  to  them  jointly,  and 
one  of  them  dies,  the  survivor  shall  not  have  the  whole 
money  due  on  the  mortgage ;  but  the  representative 
of  the  deceased  party  shall  have  his  proportion  as  a 
trust ;  for  the  nature  of  the  transaction  as  a  loan  of 
money,  repels  the  presumption  of  an  intention  to  hold 
the  mortgage  as  a  joint  tenancy  (c). 


9.  Equity  looks  9.  Equity  looks  to  the  intent  rather  than  the  form. 
ratiiM  thwi '  Although  this  principle  is  fully  recognised  in  the  com- 
the  form.         mou  law,  it  is  to  equity  that  we  look  for  its  complete 


(«)  1  L.  C.  177. 

(*)  Sugd.,  V.  &  P.  697,  1  L.  C.  184. 

{e)  Rigden  y.  Vallier^  2  Yes.  Sr.  258 ;  MorUy  r.  Bird^  3  Yea.  631. 
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and  practical  exemplification.  Equity  will  never  per- 
mit  the  thin  veil  of  mere  form  to  hide  the  true  bear- 
ings of  a  transaction.  Thus  it  is  a  well-known  rule 
that  equity  will  relieve  against  a  penalty  or  forfeiture ;  Eelief  ftgam«t 
if,  therefore,  it  is  satisfied  that  a  condition  in  a  bond  ^^"eiti^ 
to  pay  a  sum  of  money  is  penal,  it  will  refuse  to  give 
effect  to  that  condition,  even  though  the  parties  may 
state  in  the  bond  in  express  words,  that  the  condition 
is  not  by  way  of  penalty,  but  is  to  be  held  as  the  as- 
certained or  "  liquidated  damages  "  for  breach  of  the 
covenant.  To  this  maxim  may  be  referred  the  equit- 
able doctrines  that  govern  mortgages,  penalties,  and 
forfeitures, — and  nowhere,  perhaps,  more  than  in 
these  is  the  divergence  of  equity  from  common  law  so 
strongly  and  clearly  exhibited  (d). 

10.  Equity  looks  on  that  as  done  which  ought  to  10.  Equity 
have  been  done.  Ihe  true  meanmg  of  this  maxim  is,  as  done  which 
that  equity  will  treat  the  subject-matter  of  a  con-  ?"^^^**^  ^*^® 
tract,  as  to  collateral  consequences  and  incidents,  in 
the  same  manner  as  if  the  final  acts  contemplated  by 
the  parties  had  been  executed  exactly  as  they  ought  to 
have  been,  not  as  they  might  have  been  executed. 
But  equity  will  not  thus  consider  things  in  favour  of 
all  persons,  but  only  in  favour  of  such  as  have  a  right 
to  pray  that  the  acts  might  be  done.  The  most  fre- 
quent cases  of  the  application  of  the  rule  are  under 
agreements.  All  agreements  are  considered  as  per- 
formed, which  are  made  for  a  valuable  consideration, 
in  favour  of  persons  entitled  to  insist  upon  their  per- 
formance. They  are  to  be  considered  as  done  at  the 
time  when,  according  to  the  tenor  thereof,  they  ought 
to  have  been  performed.  They  are  also  deemed  to 
have  the  same  consequences  attached  to  them;  so 
that  one  party  or  his  privies  shall  not  derive  benefit  by 
his  laches  or  neglect ;  and  the  other  party,  for  whose 
profit  the  contract  was  designed,  or  his  privies,  shall  not 
suflfer  thereby.     Thus,  money  covenanted  or  devised  to  Eqnitahle  con- 


Temon. 


{d)  Feachy  t.  Duke  of  Somenetj  2  L.  C.  1082. 
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be  laid  oat  in  land^  is  treated  as  real  estate  in  equity, 
and  descends  to  the  heir.  And^  on  the  other  hand, 
where  land  is  contracted  or  devised  to  be  sold,  it  is 
considered  and  treated  as  money  {e).  This  maxim  will 
be  fully  exemplified  under  the  head  of  equitable  con- 
version. 

11.  Equity  H.  Equity  imputes  an  intention  to  fulfil  an  obliga- 

intention^ro  *'^^'  Where  a  man  is  bound  to  do  an  act,  and  he  does 
fulfil  an  obli-  one  which  is  capable  of  being  considered  as  done  in 
^  ^^^'  fulfilment  of  his  obligation,  it  shall  be  so  construed, 

because  it  is  right  to  put  the  most  favourable  construc- 
tion on  the  acts  of  others,  and  to  presume  that  a  man 
intends  to  be  just  before  he  is  generous(/).  Thus  on 
marriage,  the  husband  covenants  to  pay  to  trustees 
the  sum  of  £2000,  at  least,  to  be  laid  out  in  land  in 
the  county  of  D.,  and  settled  to  the  uses  of  the 
marriage ;  the  husband  never  pays  the  money  to  the 
trustees,  but  soon  after  marriage  purchases  land  in 
the  same  county,  and  takes  the  conveyance  to  himself 
in  fee,  and  then  dies  intestate,  without  making  any 
settlement.  These  lands  will  be  considered  as  pur- 
chased by  the  husband  in  pursuance  of  his  covenant, 
and  be  liable  to  the  trusts  of  the  settlement  (g).  Under 
this  maxim  will  be  ranked  the  doctrines  of  satisfaction 
and  performance. 

{e)  St  64,  iff.) 
(/)  2  Sp.  204. 
iff)  Sowden  v.  Sowden,  1  Bro.  C.  C.  682. 
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CHAPTER  I. 

-TBUSTS   QENERALLT. 

Pbeviodsly  to  the  reign  of  Henry  VIII.,  when  the  Feoffment, 
Statute  of  Uses  was  passed,  a  simple  gift  of  lands  to  a  ^jiin    "^ 
person  and  his  heirs,  accompanied  by  livery  of  seisin, 
was  all  that  was  necessary  to  convey  to  that  person  an 
estate  in  fee  simple  in  the  lands.     The  courts  of  law  did 
not  deem  any  consideration  necessary ;  but  if  a  man 
volantarily  gave  lands  to  another,  and  put  him  in  pos- 
session of  them,  they  held  the  gift  to  be  complete  and 
irrevocable — just  as  a  gift  of  money  or  goods,  made 
without  any  consideration,  is,  and  has  ever  been,  quite 
beyond  the  power  of  the  giver  to  retract,  if  accom- 
panied by  delivery  of  possession.     In  law,  therefore, 
the  person  to  whom  a  gift  of  lands  was  made,  and 
seisin  delivered,  was  considered  thenceforth  to  be  the 
true  owner  of  the  lands  (h).  About  the  close  of  the  reign 
of  Edward  III.,  a  new  species  of  estate  unknown  to  Usei  ariie 
the  common  law  sprung  into  existence.     The  Statutes  ^™P*  ^^' 
of  Mortmain  had  prohibited  lands  from  being  given 
for  religious  purposes.     In  order  to  evade,  the  strin- 
gency of  these  statutes,  the  ecclesiastics  hit  upon  the  An  inyention 
device  of  obtaining  grants  to  persons  to  the  use  of  the  ^^*  «»l«"- 
religious  houses  (t).  In  process  of  time  such  feoffments 
to  one  person  to  the   use  of  another  became   very 

(A)  William's  Real  Property,  162. 
(»)  2  BL  Com.  328. 
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common ;  and,  ''  under  the  auspices  of  an  ecclesiasti- 
cal chancellor^  though  alien  to  the  soil,  took  root  in 
our  civil  jurisprudence,  and  attained  to  a  degree  of 
influence  and  importance  which  at  length  almost 
superseded  the  ancient  polity  (j).''  In  law,  the  person 
to  whom  a  gift  of  lands  was  made  and  seisin  delivered, 
was  considered  thenceforth  to  be  the  true  owner  of  the 
land.  In  equity,  however,  this  was  not  always  the 
case ;  for  the  Chancellor,  in  the  exercise  of  his  juris- 
diction over  the  conscience,  held  that  the  mere 
delivery  of  the  possession  or  seisin  by  one  person  to 
another  was  not  at  all  conclusive  of  the  right  of  the 
feoflFee  to  enjoy  the  lands  of  which  he  was  enfeoflfed. 
Equity  was  unable  to  take  from  him  the  title  which 
he  possessed^  and  could  always  assert  in  the  courts  of 
law ;  but  equity  could  and  did  compel  him  to  make 
use  of  that  legal  title  for  the  benefit  of  any  other 
person  who  might  have  a  more  righteous  claim  to  the 
Cestui  que  ute.  beneficial  enjoyment.  Thus  A.  conveyed  land  to  B. 
to  his  (A.'s)  own  use,  or  to  the  use  of  C.  This  de- 
claration of  the  use  charged  the  conscience  of  B.,  the 
legal  feofiee  or  grantee,  but  did  not  attach  itself  to  the 
land.  If,  therefore,  B.  refused  to  account  to  his  cestui 
que  use  (i.e.,  he  to  whose  use  the  property  was  conveyed 
[A.  or  C] )  for  the  profits,  or  wrongfully  conveyed  the 
estate  to  another,  this  was  merely  a  breach  of  confidence 
on  the  part  of  B.,  for  which  the  common  law  gave  no 
redress ;  much  less  did  that  law  recognise  any  right  in 
A.  or  C.  to  the  possession  or  enjoyment  of  the  land.  The 
ordinary  judicature  knew  no  other  proprietor  than  B. 
To  him,  and  to  him  alone,  attached  the  privileges  and 
liabilities  of  a  landholder;  for  heii  was  to  whom  the  posses- 
sion was  legally  delivered.  It  was  accordingly  d  ecided,  at 
a  very  early  period  (A;),  that  the  common  law  judges  had 
no  jurisdiction  whatever  in  regard  to  the  use.  But  means 
were  soon  devised  for  compelling  B.,  the  owner  in  point 


Uses  not  re- 
r»^ni8ed  at 
common  law. 


(j)  Hayes*  Intro.  33. 
{k)  4  Edw.  IV. 
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of  law,  to  keep  good  faith  towards  A.  or  C,  the  owner  in 
point  of  conscience.  The  king,  in  his  Conrt  of  Chan- 
cerj,  assumed  a  jarisdiction  to  extort  a  disclosure  upon 
oath  of  the  nature  and  extent  of  the  confidence  re- 
posed in  B.,  and  to  enforce  a  strict  discharge  of  the 
duties  of  his  trust.  Hence  equity  arose.  From  this 
period,  when  the  right  of  A.  or  C.  became  cognisable 
in  a  Court  of  Chancery,  we  may  speak  of  him  as  the 
equitable  or  beneficial  owner,  and  of  B.  as  the  legal 
owner.  But  in  order  to  preserve  a  clear  perception  of 
the  twofold  character  of  the  system,  we  must  keep 
steadily  in  view  the  fact,  that  B.  had  still  the  real 
right  to  be  enforced  on  one  side  of  Westminster  Hall, 
by  judgment  of  law  in  rem,  which  went  at  once  to  the 
possession  of  the  land  itself;  while  A.  or  C.  had 
nothing  more  than  a  right  in  personam,  to  be  enforced  Equity  arts  in 
on  the  other  side  of  the  Hall,  by  writ  directed  against  i^'  •*'"*'»*• 
the  individual  trustee.  The  Chancery,  in  assuming 
jurisdiction  over  the  use,  left  untouched  and  inviolate 
the  ownership  at  the  common  law.  It  exercised  no 
direct  control  over  the  land,  but  only  coerced  and  im- 
prisoned the  person  of  the  legal  owner  who  obstinately 
resisted  its  authority.  It  will  be  seen,  therefore,  that, 
"  by  the  introduction  of  uses,  as  well  the  cardinal  Uses  opposed 
maxims  of  the  feudal  policy,  as  many  of  the  subordi-  *°  **'"*l'*l 
nate  rales  of  property,  were  virtually  defeated.  The 
clergy,  who  were  prohibited  by  law  from  purchasing 
land,  but  who  could  now  take  the  profits  to  any  extent 
without  becoming  the  legal  owners  of  a  single  rood, 
increased  their  possessions.  The  factious  baron  vested 
his  estate  in  a  few  confidential  friends,  and  committed 
treason  with  comparative  safety.     The  peaceful  pro-  ! 

prietor,  adopting  the  same  precaution,  enjoyed  and 
disposed  of  the  beneficial  interest,  unvexed  by  the  ex- 
actions of  the  lord,  and  regardless  of  the  rules  of  the  ' 
common  law  (Z)  "  Among  the  benefits  conferred  by  uses  Uses  de-  j 
upon  the  landowner,  the  power  of  disposition  by  will,  ^^°^*^- 

(/}  Hajei'  Intro.  34,  35. 
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a  power  which  seems  necessary  to  complete  the  idea 

of  property,  was  one  of  the  most  valuable  and  import- 

I^nd  not  (le-    ant.     The  land  itself  was  not  yet  devisable,  bat  the 

32*1160  *VIII.  l6g*l  owner  was  bound  in  equity  to  observe  the  testa- 

c.  1 .  mentary  destination  of  the  person  to  whom  the  use  or 

beneficial  right  belonged  (m). 

Statute  of  The  inroads  which  uses  had  made,  and  were  still 

Vl'll  c  10^**  making,  on  the  ancient  law  of  tenure,  at  length  induced 
the  legislature  to  pass  the  famous  Statute  of  Uses  (n). 
By  this  statute  it  was  enacted,  that  where  any  person  or 
persons  shall  stand  seised  of  any  lands  or  other  heredita- 
ments to  the  use,  confidence,  or  trust  of  any  other  per- 
son or  persons,  the  persons  that  have  any  such  use^ 
confidence,  or  trust  (by  which  was  meant  the  person 
beneficially  entitled),  shall  be  deemed  in  lawful  seisin 
and  possession  of  the  same  lands  and  hereditaments  for 
such  estates  as  they  have  in  the  use,  trust,  or  confidence. 
The  result  of  this  enactment  will  be  best  seen  in  one  or 
two  examples.  Supposea  feoffment  be  now  made  to  A. 
and  his  heirs,  and  the  seisin  duly  delivered  to  him.  If 
the  feoffment  be  expressed  to  be  made  to  him  and  his 
heirs,  to  the  use  of  B.  and  his  heirs.  A.,  who  would  before 
the  statute  have  had  an  estate  in  fee-simple  at  law,  now 
takes  no  permanent  estate,  but  is  made  by  the  statute 
to  be  merely  a  kind  of  conduit  pipe  for  conveying  the 
estate  to  B.  For  B.,  who  before  would  have  had  only 
a  use  or  trust  in  equity,  shall  now,  having  the  use,  be 
deemed  in  lawful  seisin  and  possession — ^in  other  words, 
B.now  takes  not  only  the  beneficial  interest,  but  also  the 
estate  in  fee- simple  at  law,  which  is  wrested  from  A.  by 
force  of  the  statute.  Again,  suppose  a  feoffment  to  be 
made  simply  to  A.  and  his  heirs  without  any  considera- 
Besulting  use.  tion.  Before  the  statute  the  feoffor  would,  in  this  case, 
have  been  held  in  equity  to  have  the  use,  for  want  of 
any  consideration  to  pass  it  to  the  feoffee ;  now,  there- 
fore, the  feoffor  having  the  use,  shall  be  deemed  in  law- 

(m)  Hayes*  Intro.  36. 
in)  27  Hen.  VIII.  o.  10. 
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f td  seisin  and  possession ;  and^  conseqaently^  bj  such 
a  feoffment,  although  liverj  of  seisin  be  duly  made  to 
A«^  yet  no  permanent  estate  will  pass  to  him ;  for  the 
moment  he  obtains  the  estate^  he  holds  it  to  the  use  of 
the  feoffor^  and  the  same  instant  comes  the  statute 
and  gives  to  the  feoffor^  who  has  the  use^  the  seisin, 
and  possession.  The  feoffor,  therefore,  instantly  gets 
back  all  that  he  gave,  and  the  use  is  said  to  result  to 
himself  (o).  Although  the  object  of  this  enactment  was 
completely  to  extirpate  the  doctrine  of  trust,  wo  shall 
see  that  the  statute,  so  far  from  effecting  this  object, 
rather  gave  a  fresh  stimulus  to  the  system  it  was 
intended  to  destroy.  The  statute  aimed  at  rendering 
uses  innoxious,  by  turning  the  use  into  a  legal  estate ; 
the  confidence  in  the  person  into  a  direct  right  to  the 
land.  It  annexed  to  the  use  the  actual  possession  of 
the  subject ;  not  prohibiting  or  restricting  the  creation 
of  uses,  but  only  operating  upon  the  use  when 
created.  Now  the  common  law  judges  thought  fit  to 
determine  that,  if  A.,  the  legal  owner  of  the  land, 
was  directed  to  hold  the  land  to  the  use  of  B.,  who 
was  directed  to  hold  it  to  the  use  of  C,  the  statute  Xo  u»  upon 
would  carry  the  land  to  B.  at  law,  but  carry  it  uq**"®*^  ^*^- 
further,  however  plainly  the  intention  might  appear 
that  the  use  or  benefit  was  really  designed  for  C,  who 
was  therefore  left  to  enforce  his  right  to  a  conveyance 
by  a  suit  in  equity  against  B.  The  ultimate  use  in 
favour  of  C.  was  said  to  be  a  use  upon  a  use,  which 
the  statute,  having  exhausted  itself  in  the  act  of  com- 
municating the  properties  of  a  legal  estate  to  the  use 
in  favour  of  B.,  had  not  remaining  energy  to  reach  {p). 
Hence  the  line  of  demarcation  between  the  legal  and 
equitable  ownership  was  drawn  as  broadly  and  strongly 
as  ever.  In  order  to  create,  after  the  passing  of  the 
statute,  an  interest  purely  equitable,  nothing  more  was 
necessary  than  to  declare  a  second  use.     Suppose,  for 

(o)  I  Sand.  XJt.  90,  100. 

{p)  LUnfd  T.  FaMtinghatn,  6  B.  ft  C.  305 ;  Hayes*  Intro.  63. 
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Ilencc  the 

equitable 

jurisdiction. 


example,  that  A.  sold  land  to  B.^  who  desired  to  have 
the  legal  estate  vested  in  his  confidential  friend  C, 
the  object  was  effected  by  A.'s  conveying  land  to  C.  to 
the  use  of  C,  to  the  use  of^  or,  as  we  should  now  ex- 
press it,  in  trust  for  B.  Here  the  land  passes  by  the 
conveyance  to  C,  under  the  old  law;  and  the  use 
being  also  declared  in  favour  of  C,  the  common  law, 
in  the  spirit  of  the  above  exposition,  declined  to 
transfer  the  possession  from  C.  to  B.  The  substantial 
use  thus  arbitrarily  excluded  from  the  pale  of  the 
law  was  once  more  received  into  the  bosom  of  equity. 
There  B.  was  acknowledged  as  the  beneficial  owner  (j). 


Equitable 
estate. 


We  have  now  arrived  at  a  very  prevalent  and  im- 
portant kind  of  interest,  namely,  an  estate  in  equity 
merely,  and  not  at  law.  The  owner  of  such  an  estate 
has  no  title  at  all  in  any  court  of  law,  but  must  have 
recourse  exclusively  to  the  Court  of  Chancery,  where 
he  will  find  himself  considered  as  owner,  according  to 
the  equitable  estate  he  may  have.  The  modem 
doctrines  of  Chancery,  however,  with  regard  to  the 
question.  What  is  a  sufiScient  consideration?  differ 
materially  from  those  held  in  earlier  times.  Thus  it 
was  a  rule  that  a  consideration,  however  trifling, 
given  by  the  feoffee,  was  sufficient  to  entitle  him 
absolutely  to  the  lands  of  which  he  was  enfeoffed  (r). 
But  the  absence  of  such  consideration  caused  the  use 
or  beneficial  ownership  to  result  or  revert  to  the 
feoffor.  But  the  Court  of  Chancery  at  present  takes 
a  wider  scope,  and  will  not  grant  or  withhold  its  aid 
according  to  the  payment  or  non-payment  of  five 
shillings;  thus  circumstances  of  fraud,  mistake,  or 
the  like,  may  induce  the  Court  of  Chancery  to  order 
the  grantee,  under  a  voluntary  conveyance,  to  hold 
merely  as  a  trustee  for  the  grantor:  but  the  mere 
want  or  inadequacy  of  valuable  consideration  would 
not  now  be  deemed  by  that  court  a  sufficient  cause  for 


(q)  Hayes'  Intro.  63. 
(r)   1  Sand.  Ua.  69,  62. 
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its  interference  («).  The  word  trust  is  never  employed 
in  modem  conveyancing,  when  it  is  intended  to  vest 
an  estate  in  fee  simple  in  any  person  by  force  of  the 
Statute  of  Uses.  Snch  an  intention  is  always  carried 
into  effect  by  the  employment  of  the  word  use ;  and 
the  word  t-vst  is  reserved  to  signify  a  holding  by 
one  person  for  the  benefit  of  another,  similar  to  that 
which  before  the  statute  was  called  a  use  {t). 

In  the  construction  and  regulation  of  trusts,  equity  Equity  follown 
is  said  to  follow  the  law ;  that  is,  the  Court  of  |J«  J|^.^"«  ^* 
Chancery  generally  adopts  the  rules  of  law  applicable 
to  legal  estates ;  thus  a  trust  for  A.  for  his  life,  or  for  A. 
and  the  heirs  of  his  body,  or  for  A.  and  his  heirs,  will 
give  A.  respectively  an  equitable  estate  for  life,  an 
estate  in  tail,  or  an  estate  in  fee-simple.  Again,  an 
equitable  estate  in  fee-simple  immediately  belongs  to 
every  purchaser  of  freehold  property  the  moment  he  has 
signed  a  contract  for  its  purchase,  provided  the  vendor 
h^  a  good  title.  If,  therefore,  the  purchaser  were  to 
die  intestate,  the  moment  after  the  contract  is  com- 
pleted, the  equitable  estate  in  fee-simple  which  he 
had  just  acquired  would  descend  to  his  heir-at-law,  and 
the  vendor  would  be  a  trustee  for  such  heir,  until 
he  should  have  made  a  conveyance  of  the  legal  estate  to 
the  heir  (u). 

Not  only  did  the  rule,  that  the  common  law  could  Propertv  to 
not  recognise  a  use  upon  a  use,  very  much  limit  the  g^^^^f 
application  of  the  statute,  but  it  will  also  be  observed  Uses  U  inappli- 
that  the  Statute  of  Uses  was  pointed  at  the  extirpa-  ®*^^®' 
tion  of  uses  of  lands,  tenements,  and  hereditaments, 
and  therefore  many  other  species  of  property  were  left 
untouched  by  it. 

1.  As  to  leaseholds,  and  personal  chattels,  they  were 

(«)  CoUi  T.  Treeothiek,  9  Ves.  246. 

(0  Wmi.  R.  Prop.  166;  1  Sand.  Us.  278. 

(m)  See  Wms.  R.  Prop.  160,  161. 
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held  to  be  excluded  by  the  letter  of  the  statute.  If 
land  was  vested  in  A.  for  a  term  of  years  to  the  use  of 
B.^  the  statute  was  held  not  to  transfer  the  legal  in- 
terest in  the  term  to  B.  Hence  the  term  of  years  re- 
mained in  A.  at  law,  and  B.'s  use  underwent  no  change 
except  a  change  of  name,  for  it  was  now  called,  in 
conformity  with  the  style  adopted  in  regard  to  freehold 
interests,  a  trust  (v). 

2.  As  to  freeholds  even,  only  uses  of  a  certain  de- 
scription were  operated  on  by  the  statute.  The  only 
uses  to  which  the  statute  applied  were  passive  uses^ 
and  resulting  uses.  But  in  regard  to  active  and  con- 
structive uses,  when  the  use  involved  a  direction  to 
sell,  and  divide  the  money,  or  to  pay  debts,  &c.,  the 
statute  was  necessarily  inoperative(u;). 

3.  The  statute  was  inapplicable  to  copyhold  es- 
tates {z). 


Trusts  origin- 
ally  created 
by  parol. 


Statute  of 
Frauds. 


With  regard  to  trusts  of  all  these  classes  of  property, 
therefore,  the  rules  applied  after  the  statute  were  the 
same  that  they  were  subject  to  before  the  Statute  of 
Uses. 

Before  the  Statute  of  Frauds,  trusts  of  every  species 
of  property  might  have  been  created  or  passed  from  one 
person  to  another  without  any  writing,  and  without  the 
use  of  any  particular  form  of  words.  But  in  conse- 
quence of  the  danger  of  permitting  the  often  compli- 
cated directions  of  a  trust  to  depend  upon  so  uncertain 
a  thing  as  memory,  the  Legislature  early  enacted  that 
certain  species  of  trusts  should  be  in  writing.  By  the 
Statute  of  Frauds  (y)  it  was  enacted  : — 


Sec.  7.  That  all  declarations  or  creations  of  trusts  or 
confidences,  of  any  lands,  tenements,  or  hereditaments, 
shall  be  manifested  and  proved  by  some  writing  signed 


(r)  Gilb.  Ui.  79. 

(it)  Hayes'  Intro.  51. 

(x)  2  V'es.  Sr.  257  ;  1  Sand.  Us.  249. 

(y)  29  Car.  II.  c.  3. 
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by  the  party  wlio  is  by  law  enabled  to  declare  such 
tmsts^  or  by  bis  last  will  in  writing. 

Sec.  9.  That  all  grants  and  assignments  of  any 
trust  or  confidence  shall  likewise  be  in  writing  signed 
by  the  party  granting  or  assigning  the  same^  or  by 
his  last  will. 

Sec.  8  recognises  two  exceptions  from  the  statute : —  Eiceptions.  * 

(a.)  Trusts  arising  or  resulting  from  any  conveyance 
of  lands  or  tenements^  by  implication  or  construction 
of  law. 

(6.)  Trusts  transferred  or  extinguished  by  an  act  or 
operation  of  law. 

In  addition  to  freeholds^  which  are  clearly  within  int^rMtM 
the  Act,  it  has  been  decided,  that :—  Y'*^'"  *^** 

Act. 

1.  Trusts  of  copyholds  cannot  be  declared  by  parol(z). 

2.  Trusts  of  chattels  real  must  be  evidenced  by 
writing  (a). 

3.  Chattels  personal  are  not  within  the  Act  (6). 

A  trust,  as  will  be  seen  from  the  instances  above  Definition  of 
given,  is  a  beneficial  interest  in,  or  a  beneficial  owner-  ^rugt, 
ship  of,  real  or  personal  property  unattended  with  the 
possessory  or  legal  ownership  thereof  (c). 

Trusts  may  be  classified  under  three  heads :  express  ciamiflcation 
trusts,  implied  trusts,  and  constructive  trusts.     Those  T^^"^ 
falling  under  the  first  head  may  be  again  subdivided  structiTo. 
according  to  their  end  and  purpose  into  express  private 
trusts,  and  express  pvhlic  or  charitable  trusts.     Trusts 
implied  and  constructive  are  frequently  confounded,  or 
at  least  classed  together,  and  it  is  difficult  to  draw  a 
satisfactory  line  between  them.     It  is  proposed  in  the 
succeeding  chapters  to  treat  of  each  in  its  turn. 

(z)  Lewin  Tr.  43  ;   Witkert  r.  Wither»,  Amb.  161. 

(a)  Fortter  r.  Hale,  3  Yes.  696;  HiddU  ▼.  Emerton^  I  Yern.  108. 

(b)  M'Faddm  t.  Jenkins,  I  Ph.  157 ;  Benhow  t.  Towntefid,  1  Mj.  & 
K.  606. 

{e)  2  Sp.  876. 


im- 
con- 
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CHAPTER  n. 


EXPRESS   PSIYATE  TRUSTS. 


Execated,  or 
executory. 


Express  trust.  An  express  trust  is  a  tmst  which  is  clearly  expressed 
by  the  author  thereof^  whether  verbally  or  by  writ- 
ings and  may  be  either  executed,  or  executory  in  the 
sense  of  directory.  A  trust  is  said  to  be  executed 
when  no  act  is  necessary  to  be  done  to  give  effect  to 
it,  the  trust  being  finally  declared  by  the  instrument 
creating  it,  as  where  an  estate  is  conveyed  to  A.  in 
trust  for  B. 


A  mere  direction,  however,  to  convey  upon  certain 
trusts,  will  not  render  trusts  executory  in  the  sense  of 
directory.  "  All  trusts,"  observes  Lord  St  Leonards, 
''  are  in  a  sense  executory,  because  a  trust  cannot  be 
executed  except  by  conveyance,  and  therefore  there  is 
something  always  to  be  done.  But  that  is  not  the  sense 
which  a  court  of  equity  puts  upon  the  term '  executory 
trust.'  A  court  of  equity  considers  an  executory  trust 
as  distinguished  from  a  trust  executing  itself,  and  dis- 
tinguishes the  two  in  this  manner — Has  the  testator 
been  what  is  called,  and  very  properly  called,  his  own 
conveyance  ?  Has  he  leflb  it  to  the  court  to  make  out 
from  general  expressions  what  his  intention  is,  or  has 
he  so  defined  that  intention  that  you  have  nothing  to 
do  but  to  take  the  limitations  he  has  given  to  you,  and 
to  convert  them  into  legal  estates  (d)  ?  " 

As  to  trusts  In  the  case  of  trusts  executed  a  court  of  equity  will 

equitr  follows  P^^  ^^®  same  construction  on  technical  words  as  is  put 
the  law.  by  a  court  of  law  on  limitations  of  legal  estates.     If, 


(i)  JBgirUm  T.  Browmlaw,  4  H.  L.  Ca.  210. 
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for  instance^  an  estate  is  vested  in  trustees  and  their 
heirs  in  trust  for  A.  for  life,  without  impeachment  of 
waste,  with  remainder  to  trustees  to  preserve  contin- 
gent remainders,  with  remainder  in  trust  for  the  heirs 
of  A/s  body,  the  trust  being  an  executed  trust,  A., 
according  to  the  rule  in  Shelley's  case,  which  is  a  rule 
of  law,  will  be  held  to  take  an  estate  tail  (e). 

A  trust  executory  or  directory  is  a  trust  raised  either  Execntory  or 
by  stipulation  or  direction  in  express  terms,  or  by  ^^  ^' 
necessary  implication,  to  make  a  settlement  or  assur- 
ance to  uses  or  upon  trusts  which  are  indicated  in,  but 
do  not  appear  to  be  finally  declared  by,  the  instrument 
containing  such  stipulation  or  direction,  as  in  the  case 
of  maniage  articles,  and  as  in  the  case  of  a  will  where 
property  is  vested  in  trustees  to  settle  or  convey  in  a 
more  perfect  and  accurate  manner,  in  both  which  cases 
a  further  act — ^viz.,  a  settlement  or  a  conveyance,  is 
contemplated. 

In  cases,  therefore,  of  executory  trusts,  where  some-  Comtnied 
thing  is  left  to  be  done — ^where  the  trusts  remain  to  be  J^t^or'^n- 
executed  in  a  more  careful  and  accurate  manner — a  tention. 
court  of  equity  will  not  construe  the  technical  expres- 
sions in  the  document  declaring  the  trust  with  legal 
strictness,  but  will  mould  the  trusts  according  to  the 
intention  of  the  creator  of  the  trusts,  if  such  intention 
can  be  ascertained.      If  no  such  intention  can   be 
coUected,  whether  from  the  instrument  itself  or  from 
the  nature  of  the  case,  the  court  is  bound  to  construe 
the  technical  terms  used  in  the  instrument  according 
to  their  strict  legal  meaning  (/). 

It  is  from  this  circumstance  that  marriage  articles.  In  marria^ 
which  are  in  the  nature  of  executory  trusts,  are  con-  *^^*®** 
stmed  diflferently  from  executory  trusts  in  wills ;   the 

{e)  Jervoite  r.  J),  of  Northumberland,  1  J.  &  W.  669. 
(/]  Gltnorehy  t.  Bowiiie,  1  L.  C.  1. 
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la  wiUfl. 


object  aud  purpose  of  the  former  famish  an  indication 
of  intention  which  mast  be  wanting  in  the  latter. 
When  the  object  is  to  make  a  provision,  by  the  settle- 
ment of  an  estate  for  the  issue  of  the  marriage,  it  is 
not  to  be  presumed  that  the  parties  meant  to  put  it 
in  the  power  of  the  father  to  defeat*  that  purpose  and 
appropriate  the  estate  to  himself.  If,  therefore,  the 
agreement  is  to  limit  an  estate  for  life,  with  remainder 
to  the  heirs  of  the  body,  the  court  decrees  a  strict 
settlement  in  conformity  to  the  presumable  intention ; 
but  if  a  will  directs  a  limitation  for  life,  with  re- 
mainder to  the  heirs  of  the  body,  the  court  has  no  such 
ground  for  decreeing  a  strict  settlement.  A  testator 
gives  arbitrarily  what  estate  he  thinks  fit ;  there  is  no 
presumption  that  he  means  one  quantity  of  interest 
rather  than  another — an  estate  for  life  rather  than  in 
tail  or  in  fee.  The  subject  being  mere  bounty,  the 
intended  extent  of  that  bounty  can  be  known  only 
from  the  words  in  which  it  is  given ;  but  if  it  is  clearly 
to  be  ascertained  from  anything  in  the  will  that  the 
testator  did  not  mean  to  use  the  expressions  which  he 
has 'employed  in  their  strict,  proper,  technical  sense, 
the  court,  in  decreeing  such  settlement  as  he  has 
directed,  will  depart  from  his  words  in  order  to  execute 
his  intention  {g). 


Executory 
trusts  under 
marriage 
articles. 


As  to  executory  trusts  under  marriage  articles — 
If  in  articles  before  marriage  for  making  a  settle- 
ment of  the  real  estate  of  either  the  intended  husband 
or  wife,  it  is  agreed  that  the  same  shall  be  settled  upon 
the  heirs  of  the  body  of  them,  or  either  of  them,  in 
such  terms  as  would,  if  construed  with  legal  strictness, 
according  to  the  rule  in  Shelley* s  case,  give  either  of 
them  an  estate  tail,  and  enable  either  of  them  to  de- 
feat the  provision  for  their  issue,  courts  of  equity  con- 
sidering the  object  of  the  articles,  viz.,  to  make  pro- 


(g)  Blackburn  T.  StaiUt,  2  Y.  &  B.  869;  Leerhurt^y,  Albatu^  6  Mad. 
200. 
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vision  for  the  issue  of  the  marriage,  will,  in  conformity 

with  the  presumed  intention  of  the  parties,  decree  a  Court  will 

settlement  to  be  made  upon  the  husband  or  wife  for  JSkmenUu 

life  only,  with  remainder  to  the  issue  of  the  marriage,  conformity 

in  tail  as  purchasers.   Thus,  in  Trevor  v.  Trevor  (A),  A.,  J^tenSon.**™ 

in  consideration  of  an  intended  marriage,  covenanted 

with  trustees  to  settle  an  estate  to  the  use  of  himself 

for  life,  without  impeachment  of  waste,  remainder  to 

his  intended  wife  for  life,  remainder  to  the  use  of  the 

heirs  male  of  him  on  her  body  begotten,  aud  the  heirs 

male  of  such  heirs  male  issuing,  ren>ainder  to  the  right 

heirs  of  the  said  A.  for  ever ;  Lord  Macclesfield  said 

that  upon  articles  the  case  was  stronger  than  on  a 

will ;  that  articles  were  only  minutes  or  heads  of  the 

agreement  of  the  parties,  and  ought  to  be  so  modelled 

when  they  came  to  be  carried  into  execution  as  to 

make  them  effectual ;  and  that  the  intention  was  to 

give  A.  only  an  estate  for  life ;  that  if  it  had  been 

otherwise  the  settlement  would  have  been  vain  and 

ineffectaal,  and  it  would  have  been  in  A/s  power  as 

soon  as  the  articles  were  made  to  have  destroyed  them. 

And  his  lordship  therefore  held  that  A.  was  entitled 

to  an  estate  for  life  only,  and  that  his  eldest  son  took 

by  purchase,  as  tenant  in  tail  (i). 


As  to  executory  trusts  in  wills —  Execntory 

The  intention  of  the  testator  must  appear  from  the         ^ 
will  itself  that  he  meant "  heirs  of  the  body,"  or  words 
of  similar  legal  import, to  be  words  of  purchase;  other- 
wise courts  of  equity  will  direct  a  settlement  to  be  made 
according  to  the  strict  legal  construction  of  those  words.  Construed 
Suppose,  for  instance,  a  devise  to  trustees  in  trust  to  a^n^^of^au 
convey  to  A.  for  life,  and  after  his  decease  to  the  heirs  expressed  in- 
of  his  body ;   as  no  indication  of  intention  appeara  ^ntwy***  *  *^ 
that  the  issue  of  A.  should  take  as  purchasers,  the  rule 
of  law  will  prevail,  and  A.  will  take  an  estate  tail, 

(*)  1  P.  W.  622. 

(•)  Affd.  in  H.  of  I^s.  o  Brown,  P.  C.  Toml.  ed.  122 ;  StreatJUld  y. 
Streat/Uldy  Cft.  t.  Talb.  176. 
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althonghy  as  we  have  already  seen^  in  the  case  of  mar- 
riage articles  similarly  worded^  lie  would  take  onlj  as 
tenant  for  life.  Thus,  in  Sweetapple  v.  Bindon  (J),  B.,  by 
will,  gave  £300  to  her  daughter  Mary,  to  be  laid  out 
by  her  executrix  in  lands,  and  settled  to  the  only  use 
of  her  daughter  Mary  and  her  children,  and  if  she  died 
without  issue,  the  land  to  be  equally  divided  between 
her  brothers  and  sisters  then  living.  Lord  Cowper  said 
that  had  it  been  an  immediate  devise  of  land  Mary 
the  daughter  would  have  been,  by  the  words  of  the 
will,  tenant  in  tail;  and  in  the  case  of  a  voluntary 
devise,  the  court  must  take  it  as  they  found  it,  and  not 
lessen  the  estate  or  benefit  of  the  legatee,  although 
upon  the  like  words  in  marriage  articles  it  might  be 
otherwise.  Illustrative  of  the  same  point,  and  also  of 
the  distinction  between  executed  and  executory  trusts 
in  wills,  is  the  case  of  Papillon  v.  Voice  (&).  There  A. 
bequeathed  a  sum  of  money  to  trustees  in  trust,  to  be 
laid  out  in  a  purchase  of  lands,  to  be  settled  on  B. 
for  life,  without  impeachment  of  waste,  remainder  to 
trustees  and  their  heirs  during  the  life  of  B.  to  preserve 
contingent  remainders,  remainder  to  the  heirs  of  the 
body  of  B.,  remainder  over,  with  power  to  B.  to  make 
a  jointure ;  and  by  the  same  will  A.  dexnaed  lands  to  B. 
for  his  life,  without  impeachment  of  waste,  remainder 
to  trustees  and  their  heirs  during  the  life  of  B.  to  pre- 
serve contingent  remainders,  remainder  to  the  heirs  of 
the  body  of  B.,  remainder  over.  Lord  Chancellor  King 
declared,  as  to  that  part  of  the  case  where  lands  were 
devised  to  B.  for  life,  though  said  to  be  without  im- 
peachment of  waste,  with  remainder  to  trustees  to  pre- 
serve contingent  remainders,  remainder  to  the  heirs  of 
the  body  of  B.,  this  last  remainder  was  within  the 
general  rule  and  must  operate  as  words  of  limitation, 
and  consequently  create  a  vested  estate  tail  in  B.,  and 
that  the  breaking  into  this  rule  would  occasion  the  ut- 
most uncertainty ;  but  as  to  the  other  part,  he  declared 

(y)2Vern.  636. 
(*)  2  P.  W.  671. 
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the  court  had  power  over  the  money  directed  by  the  will 
to  be  invested  in  land^  and  that  the  diversity  was  where 
the  will  passed  a  legal  estate,  and  where  it  was  only 
executory^  and  the  party  must  come  to  the  court  in 
order  to  have  the  benefit  of  the  will ;  that  in  the  latter 
case  the  intention  should  take  place,  and  not  the  rules 
of  law  ;  so  that  as  to  the  lands  to  be  purchased^  they 
should  be  limited  to  B.  for  life,  with  power  to  B.  to  make 
a  jointure,  remainder  to  trustees  during  his  life  to  pre* 
serve  contingent  remainders,  remainder  to  his  first  and 
every  other  son  in  tail  male  successivelyj  remainder 
over. 

In  the  following  cases  it  was  held  that  there  had  been  What  ezpres- 
a  sofficent  indication  of  the  testator's  intention  that  the  ^^  hdd^to 
words  '*  heirs  of  the  body,*'  or  words  of  similar  import,  Bbow  a  con- 
should  be  construed  as  words  of  purchase,  and  not  of  ^^  ^^^^' 
limitation,  viz.,  where  trustees  were  directed  to  settle 
an  estate  upon  A.  and  the  heirs  of  his  body,  taking 
special  care  that  it  should  not  be  in  the  power  of  A.  to 
dock  the  entail  of  the  estate  given  to  him  during  his 
life  ({) ;  or  again  ''  in  such  manner  and  form  ...  as 
that  if  A.  should  happen  to  die  without  leaving  lawful 
issue^  then  that  the  property  might  after  his  death 
descend  unencumbered  to  B.  (m),''  so  also  a  direction 
that  the  settlement  shall  be  made  ''  as  counsel  shall 
advise,''  has  been  held  to  indicate  an  attention  that 
there  should  be  a  strict  settlement  (n). 

Voluntary  trusts.  Voluntary 

Preliminary  to  entering  upon  the  subject  of  voluntary  *'*"^** 
conveyances  and  trusts,  it  may  be  useful  to  lay  down  a 
few  principles  of  general  application  to  the  subject. 

I.  The  principle  of  the  maxim.  Ex  nudo  pacto  non  General  rules. 

oritur  actio,  is  as  universally  recognised  in  equity  as  at 

i 

(/)  Leonard  t.  8us9$x,  2  Vem.  626. 

(m)  Thomptonr,  Fisher,  L.  R.  10  £q.  207. 

(m)  Battard  t.  Froby,  2  Cox,  6. 
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j-ix  nudo  pacto  law.  Thns,  in  Jefferya  v.  Jefferys  (o),  a  father  having  by 
Tctio*^**^  voluntary  settlement  conveyed  certain  freeholds, and 
covenanted  to  surrender  certain  copyholds  to  trust,  in 
trust  for  the  benefit  of  his  daughters,  afterwardsdevised 
part  of  the  same  estates  to  his  widow,  who,  after  his 
death,  was  admitted  to  some  of  the  copyholds.  A  suit 
having  been  instituted  by  the  daughters  to  have  the 
trusts  of  the  settlement  carried  into  effect,  and  to  com- 
pel the  widow  to  surrender  the  copyholds  to  which  she 
had  been  admitted,  the  Lord  Chancellor  said, — "  The 
title  of  the  plaintiffs  to  the  freehold  is  complete  .  .  '. 
With  respect  to  the  copyholds  I  have  no  doubt  that  the 
court  will  not  execute  a  voluntary  contract ;  and  my 
impression  is,  that  the  principle  of  the  court  to  with- 
hold its  assistance  from  a  volunteer  applies  equally 
whether  he  seeks  to  have  the  benefit  of  a  contract,  a 
covenant,  or  a  settlement  (p)." 

Imperfect  2.  An  imperfect  conveyance  is  in  equity  regarded  as 

cWdenw  of  a    ©^denciug  a  contract,  binding  or  not  binding,  as  the 
contract.  case  may  be  {q)» 


Trust  may 
arise  without 
coasideratioD. 


8.  A  trust  may  be  raised  without  any  consideration. 
In  Ellison  v.  Ellison  (r).  Lord  Eldon  says, — "  I  had  no 
doubt  that  from  the  moment  of  executing  the  first  deed, 
supposing  it  not  to  have  been  for  wife  and  children, 
but  for  pure  volunteers,  those  volunteers  might  have 
filed  a  bill  in  equity  on  the  ground  of  their  interest 
under  the  instrument.  ...  I  take  the  distinction  to 
be  that  if  you  want  the  assistance  of  the  court  to  con- 
stitute you  cestui  que  trust,  and  the  instrument  is  vol- 
untary, you  shall  not  have  that  assistance  for  the  pur- 
pose of  constituting  you  cestui  que  trust  («).'* 

The  whole  of  the  cases  on  this  subject  bearing  re- 

[o)  Cr.  k  Ph.  138. 

Ip)  Wilkinaon  t.  mikinton,  4  Jnr.  N.  S.  47. 

Iq)  Parker  v.  TastveU,  4  Jur.  N.  S.  183 ;  2  De  G.&  J.  569. 

(r)  1  L.  C.  261. 

(«)  Jonet  T.  Locky  L.  B.  I  Ch.  26. 
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ference  to  the  above  rule  turn  upon  the  question^  Has  relation  ol 

,  *^,  '■-        trustoe  and 

whether  the  relation  of  trustee  and  cestui  que  tinist  has  ^^^mi  qtse 

been  established:  a  question  of  the  cnreatest  nicety, ''^'.^®"^ , 
J  ,.  \     ^  .J       X-  I.-  i_  -i.  •         •^constituted? 

depending  on  various  considerations  which  it  is  now 
proposed  to  examine. 

1.  Cases  where  the  donor  has  the  legal  as  well  as  l-  Where 
the  equitable  interest  in  the  property  which  is  the  i^^i  ^^d  equi- 
sabject  of  contest.  *»We  owner. 

(a.)  K  the  conveyance  to  the  donee  in  trust  for  him  Trust  actually 
be  actually  and  effectually  made,  as  if  a  person  by  a  ^^^    " 
complete  legal  conveyance  has  transferred  stock,  no 
difficulty  will  arise,  for  then  equity  will  enforce  the 
trust  even  in  favour  of  a  volunteer  against  the  author 
of  the  trust,  and  all  subsequent  volunteers  {t) .  And  the 
rule  is  the  same,  not  only  if  the  donor  has  effectually 
conveyed  the  property  to  trustees  for  the  donee,  but 
also  where  the  donor,  being  legal  and  equitable  owner  Where  donor 
of  property,  declares  himself  a  trustee  for  the  donee ;  ^^^""^'JJ' 
a   binding  trust    is  thus   created.      The   distinction 
between  this  and  the  following  class  of  cases,  where 
the  assignment  of  the  legal  estate  has  been  left  im- 
perfect, is  laid  down  by  Lord  Eldon  in  the  case  of  ex 
parte  Pye  (u),  as  follows :  "  It  is  clear  that  this  court 
will  not  assist  a  volunteer, — that  upon  an  agreement 
to  transfer  stock  this  court  will  not  interpose.     But 
if  the  party  had  declared  himself  to  be  the  trustee  of 
that  stock,  it  becomes  the  property  of  the  cestui  que 
trust  without  more,  and  the  court  will  act  upon  it.'' 

(6.)  Cases  where  the  donor,  having  the  legal  as  well  incoioplct« 
as  equitable  title,  intended  to  make  a  complete  legal  Jf!^"*^^^ 
conveyance,  which,  however,  has  not  been  effected. 

(1.)  If  the  property  in  such  a  case  is  of  a  species  Of  property 
that  admits  of  a  complete  conveyance  or  assignment  f^f"*  ^  *' 

(0  Bliiton  T.  Ellison,  1  L.  C.  245. 

(v)  Ex  parte  Pye,  eg  parte  Dubott,  18  Yes.  140,  145. 
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at  law,  the  donee  will  receiYe  no  aid  from  the  court  to 
perfect  the  gift. 

Antrobua  v.  Thus,  in  Antrobus  v.  Smith  (v),  A.  made  the  following 

jet       'gj 

omtcn,  endorsement  upon  the  receipt  for  one  of  the  subscrip- 

tions in  the  Forth  and  Clyde  Navigation  Company : — 
^'  I  do  hereby  assign  to  my  daughter  B.  all  niy  right, 
title,  and  interest  of  and  in  the  enclosed  call,  and  all 
other  calls  in  the  F.  and  C.  Navigation/'  There  was 
no  evidence  that  A.  had  parted  with  the  paper.  Held 
that  no  trust  was  created  in  favour  of  B.  The  Master 
of  the  Rolls  said,  "  But  this  instrument  was  of  itself 
incapable  of  conveying  the  property.  It  is  said  to 
amount  to  a  declaration  of  trust.  !Mr  Crawfurd  was 
no  otherwise  a  trustee  than  as  any  man  may  be  called 
so  who  professes  to  give  property  by  an  instrument 
incapable  of  conveying  it.  He  was  not  in  form  de- 
clared a  trustee,  nor  was  that  mode  of  doing  what  he 
proposed  in  his  contemplation.  He  meant  a  gift. 
He  says  he  assigns  the  property,  but  it  was  a  gift  not 
complete.  The  property  was  not  transferred  by  the 
act.  Could  he'  himself  have  been  compelled  to  give 
effect  to  the  gift  by  making  an  assignment  ?  There  is 
no  case  in  which  a  party  has  been  compelled  to  perfect 
a  gift  which,  in  the  mode  of  making  it,  he  has  left 
imperfect.  There  is  a  lotms  pcenitentice  as  long  as  it 
is  incomplete.*' 

SearU  t.  law.  In  Searle  v.  Law  {w),  A.  made  a  voluntary  assignment 
of  Turnpike  Bonds  and  Shares  in  a  Bailway  Company 
in  trust  for  himself  for  life,  and  after  his  death  for  his 
nephew.  He  delivered  the  bonds  and  shares  to  B.,  but 
did  not  observe  the  formalities  required  by  the  Turn- 
pike Boad  Act,  and  the  deeds  by  which  the  company 
was  formed,  to  make  the  assignment  effectual.  Held, 
on  his  death,  that  no  interest,  either  in  the  bonds  or  in 
the  shares,  passed  by  the  assignment,  and  that  B.  ought 


I 


r)  12  Ves.  39. 
w)  16  Sim.  95. 
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to  deliver  tHem  to  A.'s  executors.  The  Yice-Cliancellor 
said^  '^  If  that  gentleman  had  not  attempted  to  make 
any  assignment  of  either  the  bonds  or  the  shares,  but 
had  simply  declared  in  writing  that  he  wonld  hold 
them  on  the  same  trusts  as  are  expressed  in  the  deed, 
that  declaration  would  have  been  binding  on  him,  and 
whatever  bound  him  would  have  bound  his  personal 
representative.  But  it  is  evident  that  he  had  no  inten- 
tion whatever  of  being  himself  a  trustee  for  any  one, 
and  that  he  meant  all  the  persons  named  in  the  deed 
as  cestui  que  trusts  to  take  the  provision  intended  for 
them  through  the  operation  of  that  deed.  He  omitted, 
however,  to  take  the  proper  steps  to  make  that  deed  an 
effectual  assignment,  and  therefore  both  the  legal  and 
the  beneficial  interest  in  the  bonds  and  shares  remained 
vested  in  him  at  his  death.'' 

(2.)  But  if  the  property  conveyed  or  assigned  be  not  Ot  property 
snch  that  it  may  properly  be  transferred  at  law,  the  at  law. 
conveyance  or  assignment  of  it  will  be  held  good  if  the 
donor  has  done  all  that  he  could  do^  to  perfect  the 
assignment. 

Thus,  in  Fortescue  v.  Bamett  (x),  J.  B.  made  a  volun-  Policy  of 

tary  assignment  by  deed  of  a  policy  of  assurance  upon  '^'"■'^**- 

his  own  life  for  £1000  to  trustees  upon  trust,  for  the 

benefit  of  his  sister  and  her  children  if  she  or  they 

should  outlive  him.     The  deed  was  delivered  to  one  of 

the  trustees,  and  the  grantor  kept  the  policy  in  his  own 

possession.     No  notice  of  the  assignment  was  given  to 

the  Assurance  Office,  and  J.  B.  afterwards  surrendered 

for  a  valuable  consideration,  the  policy  and  a  bonus 

declared  upon  it,  to  the  Assurance  Office.    Upon  a  bill 

filed  by  the  surviving  trustee  of  the  deed  to  have  the 

value  of  the  policy  replaced,  the  court  held  that,  upon 

the  delivery  of  the  deed,  no  act  remained  to  be  done 

by  the  graniior  to  give  effect  to  the  assignment  of  the 
policy,  and  that  he  was  bound  to  give  security  to  the 

(x)  3  My.  &  K.  36. 
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atnonnt  of  the  value  of  the  policy  assigned  by  the  deed. 
The  Master  of  the  Rolls  said, — '*  In  the  present  case, 
the  gift  of  the  policy  appears  to  me  to  have  been  per- 
fectly complete  without  delivery.  Nothing  remained 
to  be  done  by  the  grantor,  nor  could  he  have  done  what 
he  afterwards  did  to  defeat  his  own  grant,  if  the  trustees 
had  given  notice  of  the  assignment  to  the  Assui'ance 
Office.  The  question  does  not  here  turn  upon  any  dis- 
tinction between  a  legal  and  an  equitable  title,  but 
simply  upon  whether  any  act  remained  to  be  done  by 
the  grantor,  which  to  assist  a  volunteer  this  court  would 
not  compel  him  to  do.  I  am  of  opinion,  that  no 
act  remained  to  be  done  to  complete  the  title  of  the 
trustees.^' 

Himd  ajwi^ned  In  Edwards  v.  Jones  (y),  the  obligee  of  a  bond,  five 
dum^noi'^"'  days  before  her  death,  signed  a  memorandum  not  under 
under  seal.  seal,  which  was  endorsed  upon  the  bond,  and  which 
purported  to  be  an  assignment  of  the  bond  without  con- 
sideration to  a  person  to  whom  the  bond  was  at  the 
same  time  delivered.  Held  that  the  gift  was  incom- 
plete, and  that  as  it  was  without  consideration,  the 
court  could  not  give  eflTect  to  it.  The  Lord  Chancellor 
said, — "  The  transaction  being  inoperative  for  the  pur- 
pose of  transferring  the  bond,  which  was  a  mere  chose 
in  action,  the  question  comes  to  be  whether  the  mere 
handing  over  of  the  bond  .  .  .  would  constitute  a 
good  gift m^er  vivos ;  that  is  to  say,  whetherthe  plaintiff 
would  be  entitled  to  the  assistance  of  a  court  of  equity 
for  the  purpose  of  carrying  into  effect  the  intention  of 
the  parties.  Now,  it  is  clear  that  this  is  a  purely  volun- 
tary gift,  and  a  gift  which  cannot  be  made  effectual 
without  the  interposition  of  this  court  (z)/* 

The  cases  on  this  subject  are  very  conflicting,  but 
the  rules  regulating  them  have  been  clearly  enunciated 
and  applied  in  the  case  of  Pearson  v.  Amicable  Assure 


?i 


)  1  My.  ft  Cr.  226. 
f)  Blaktiy  T.  JSivify,  2  Dr.  ft  Walsh  311. 
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ance  Office  (a).  There^  6.  T.  effected  an  assurance  on  his 
life  with  the  Amicable  Society.  He  then  executed  a 
Tolnntary  settlement  of  the  policy^  assigning  it  to 
trustees  to  hold  on  the  trusts  of  the  voluntary  settle- 
ment^ and  at  the  same  time  gave  the  trustees  an 
irreYocable  power  of  attorney.  G.  T.  died,  and  the 
trustees  claimed  the  amouut  from  the  company^  but 
their  claim  was  resisted  by  the  executors,  who  gave 
notice  to  the  office  not  to  pay  the  amount  to  th.e 
trustees.  The  'Assurance  Company  paid  the  money 
into  Court.  The  Master  of  the  Bolls  said,  *'  The  question 
is  whether  this  is  a  complete  instrument,  or  whether 
it  requires  the  assistance  of  a  court  of  equity  for  its 
enforcement.  I  am  of  opinion  that  it  is  a  complete 
and  perfect  instrument.^' 

It  may  here  be  observed,  that  certain  classes  of  pro-  Assig-nment  of 
perty  have  recently  been  made  assignable  at  law  (h),  f^^i^^ 
Questions  as  to  the  assignment  of  securities  of  this  in  action, 
nature  will  therefore,  it  is  presumed,  now  fall  under  ' 
the  class  of  cases  before  mentioned  (c),  on  which  An^ 
trobus  V.  Smith  is  a  leading  authority. 

It  has  been  held  that  a  declaration  by  parol,  of  the  Parol  deckra- 
trusts  of  personal  property,  is  sufficient  to  create  a  }}?^,^^  *""' 
trust.     Thus,  in  M'Fadden  v.  Jenkins  (d),  A.  sent  a  sonalt^'" 
verbal  message  to  his  debtor  B.,  desiring  him  to  hold 
the  del)t  in  trust  for  C.     B.  accepted  the  trust  and 
acted  on  it  by  paying  C.  a  small  part  of  the  trust- 
money.     It  was  held  that  a  trust  had  attached  to  the 
property,  and  that  the  transaction  had  amounted  to 
the  same  thing,  as  if  A.  had  declared  himself,  instead 
of  B.,  a  trustee  of  the  debt  for  the  plaintiff. 

II.  Where  the  donor  has  only  an  equitable  interest  Where  donor 
in  the  property  assi flmed.  *»"  o"ly  eq^i- 

*^     ^       "^  ^ ^___  table  estate, 

(a)  27  BeaT.  229. 

{b)  Policies  of  life  aesnrance  are  assignable  under  30  &  31  Vict.,  c.  144 ; 
policiefl  of  marine  insurance  under  31  &  32  Vict,  c.  86;  and  debts  and 
other  legal  choses  in  action  under  36  &  37  Vict,  c.  66,  s.  25,  {  6. 

(e)  p.  66  supra. 

(d)  1  Ph.  153. 
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and  directs 
trustees  to 
hold. 


(a.)  In  this  case  if  the  settlor  directs  trustees  to 
hold  the  property  in  trust  for  the  donee,  though  with- 
out consideration,  a  trust  is  well  and  irrevocably 
created  (e). 


Notice  to  It  does  not  now  seem  to  be  considered  necessary  to 

necl^ry  ex-    *^®  validity  of  the  creation  of  a  trust  by  the  beneficial 
cept  »8  aj^ainst  owner  of  property,  that  there  should  be  notice  to,  or 
pai  les.    ^^  acceptance,  or  declaration  of  the  trusts  by  the 
trustees,  in  whom  the  legal  interest  is  vested(/)  ;  no- 
tice is,  however,  necessary  to  protect  the  cestui  qw 
trust  as  against  third  parties  {g). 


Where  donor 
as}>i;^uit  liis 

equitable  in- 
terest 


As  to  lands. 


(6.)  Cases  where,  instead  of  giving  directions  to 
trustees  to  hold  for  the  benefit  of  volunteers,  the 
donor  assigns  his  equitable  interest,  without  con- 
sideration to  another. 

Two  cases  occur  where  the  assignment  hcks  regard — 

(1.)  To  lands: 
(2.)  To  personalty. 

(1.)  As  to  lands: 

In  Oilhert  v.  Overton  (h),  a  settlor,  holding  an  agree- 
ment for  a  lease,  subject  to  rents  and  covenants,  by 
voluntary  deed,  assigned  all  his  interest  to  tinistees,  to 
hold  upon  the  trusts  thereby  declared,  and  shortly 
afterwards  took  a  lease  under  the  agreement  to  him- 
self. The  legal  estate  was  never  assigned  to  the 
trustees.  It  did  not  appear,  whether  at  the  date  of  the 
settlement  the  settlor  was  entitled  to  call  for  an  im- 
mediate lease.  Held  that  the  settlement  was  complete, 
and  ought  to  be  carried  into  execution.  In  giving 
judgment  Lord  Hatherley,  then  yice-Chancellor,  said 
— '*  It  appears  to  me  there  are  several  reasons  for  up- 


[t)  BiU  T.  Cureton,  2  My.  ft  K.  603. 
*)  Tiemayr.  Wood,  19  Bear.  330 ;  Donaldmm  T.  Jhnaldton,  Kay,  711. 


A  Dotioidton  y.  DonakUon^  Kay,  710. 
0  2  a  ft  M.  110. 
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holding  tlie  settlement.  In  the  first  place^  it  contains 
a  declaration  of  trusty  and  that  is  all  that  is  wanted  to 
make  any  settlement  effectual.  The  settlor  conveys 
his  equitable  interest^  and  directs  the  trustees  to  hold 
it  upon  the  trusts  thereby  declared.  Then  he  goes  on 
to  declare  upon  what  trusts  they  are  to  hold.  It  is  an 
exploded  idea  that  in  a  voluntary  instrument  such  a 
declaration  of  trust  is  insufficient.  Such  a  declaration 
as  I  find  here  is  just  as  good  as  if  the  testator  had  de- 
clared that  he  himself  would  stand  possessed  upon 
these  trusts.  In  the  second  place,  ....  in  the  in- 
ception of  the  transaction  there  is  nothing  to  show  that 
the  settlor  had  the  power  of  obtaining  a  lease  before 
the  time  when  he  did  so,  after  the  execution  of  the 
settlement.  There  is,  therefore,  nothing  to  show  that 
the  settlor  did  not,  by  the  settlement,  do  all  that  it 
was  in  his  power  to  do,  to  pass  the  property.  If  this 
were  not  sufficient,  it  would  be  impossible  to  make  a 
voluntary  settlement  of  property  of  this  descrip- 
tion (i).'' 

(2.)  As  to  personalty,  there  has  been  a  great  differ-  As  to  per- 
ence   of  opinion   arising  from  the  principle  of  the  ^^    ^' 
common  law,  *^  that  choses  in  action  are  not  assign- 
able ; "  but  since  the  case  of  Kekeivich  v.  Manning  (/), 
the  doctrine  laid  down  in  Meek  v.  Kettletvell  (k),  which 
was  based  on  the  rule  of  law,  may  now  be  considered 
as  virtually   overruled,   and    the  weight  of   recent 
authority  tends  to  show  that  the  rule  in  this  case  is 
the  same  as  that  which  was  pointed  out  in  Oilbert  v. 
Overton  ;  {I)  that  the  settlement  will  be  upheld  where 
the  settlor,  being  the  equitable  owner,  has  done  all  in 
his  power  to  pass  the  property,  or  has  made  himself 
a  trustee  with  regard  thereto. 
In  jre{v?u;u;^v.Jlfanmna(7H),residuaryestate,cons] sting  Donor  must 

^  do  all  he  can. 

(i)  But  Bee  Bridge  r.  Bridge,  16  Beav.  322. 

CO  I  De  G.  M.  &  G.  176, 

it)  1  Hare,  464. 

(/)  2  H.  ft  M.  116 ;  Hay  on  Yolmitary  ConTcyanees,  p.  409. 

(m)  Ubi  tupra. 
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of  money  in  tlie  f unds^  was  bequeathed  to  a  mother  and 
daughter,  in  trust  for  the  mother  for  life,  and  afterwards 
for  the  daughter  absolutely.  By  a  settlement  made  in 
contemplatioti  of  her  marriage,  the  daughter  assigned 
her  interest  under  the  will  to  trustees  upon  trust, 
for  the  issue  of  the  intended  marriage,  and  in  default 
for  a  niece  of  the  daughter,  and  the  issue  of  the  niece. 
The  daughter's  husband  died  soon  after  the  marriage, 
of  which  there  was  no  issue.  The  mother  was  not  a 
party  to  the  settlement,  but  had  notice  of  it  before 
the  husband's  death.  Held,  that  even  if  the  settle- 
ment was  voluntary  as  regarded  the  trust  in  favour  of 
the  niece,  it  was  a  complete  alienation,  so  as  to  be 
capable  of  enforcement  at  the  instance  of  the  trustees 
of  the  settlement,  against  the  daughter,  and  against 
the  trustees  of  another  settlement  which  she  made 
on  a  second  marriage,  inconsistent  with  the  former 
settlement.  Knight  Bruce,  L.  J.,  said — ''To  state, 
however,  a  simple  case — suppose  stock  or  money  to 
be  legally  vested  in  A.  as  a  trustee  for  B.,  for  life^ 
and  subject  to  B/s  life  interest,  for  C.  absolutely; 
surely  it  must  be  competent  to  C,  in  B.'s  lifetime, 
with  or  without  the  consent  of  A.,  to  make  an  effectual 
gift  of  C.'s  interest  to  D.,  by  way  of  mere  bounty, 
leaving  the  legal  interest,  and  legal  title  unchanged 
and  untouched.  If  so,  can  C.  do  this  better  or  more 
effectually  than  by  executing  an  assignment  to  D.  ?•'' 
In  Donaldson  v.  Donaldson  (n) ,  it  was  held  that  a  volun- 
tary assignment  by  deed  of  the  assignor's  interest  in 
a  sum  of  stock  standing  in  the  names  of  trustees  upon 
trusts  in  favour  of  volunteers,  was  a  complete  transfer 
of  such  interest,  as  between  the  donee  and  the  repre- 
sentative of  the  donor,  although  no  notice  of  the  deed 
was  given  to  the  trustees  in  the  donor's  lifetime. 
Wood,  V.  C,  said — "  The  question  is,  in  every  case. 
Has  there  been  a  declaration  of  trust,  or  has  the 
assignor  performed  such  acts  that  the  donee  can  take 

(«)  Kay,  711. 
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advantage  of  them^  withoat  requiring  any  further 
act  to  be  done  by  the  assignor^  and  if  the  title  is  so 
far  complete  that  this  court  is  not  called  upon  to  act* 
against  the  assignor^  it  will  assist  the  donee  in  obtain- 
ing the  property  from  any  person  who  would  be  treated 
as  a  trustee  for  him  7  ...  In  this  case  there  is  no 
need  whatever  for  the  donee  to  call  in  aid  the  juris- 
diction of  this  court  against  the  original  assignor  or 
his  representatives.  All  that  they  have  to  do^  is  to 
require  the  trustees  who  hold  the  fund,  to  transfer  it 
to  them  (o)." 

The  relation  of  trustee  and  cestui  que  trust,  may  be  Donor's  intcn- 
created  in  various  ways.     It  is  not  essential  that  there  tute  himselt  a 
should  be  an  express  declaration  of  trust,  but  the  in-  *^^\?y'  ^** 
tention  of  the  donor  to  constitute  himself  a  trustee  facto  of  th« 
may  be  gathered  from  the  facts  of  the  case.     In  the  ^^^^v 
recent  case  of  Pen/old  v.  Mould  (p),  a  married  woman 
entitled  to  certain  sums  of  stock  and  cash  standing  in 
court  to  her  separate  account,  consented  that  the  same 
should  be  transferred  to  her  husband,  and  afterwards 
retracted  her  consent.     It  was  there  argued,  and  the 
argument  was  approved  by  the  court,  that  such  con- 
sent might  constitute  a  valid  declaration  of  trust ;  but 
on  the  whole  case  it  was  decided,  that  a  trust  had  not 
been  created,  inasmuch  as  it  was  competent  for  a 
married  woman^  to  retract  her  consent  at  any  tune 
before  the  transfer  was  actually  completed. 

The  law  as  to  voluntary  trusts  is  thus  summarised  by  Miinyy  y. 
Lord  Justice  Turner  in  Milroy  v.  Lord  {q)  :  ''  In  order  ^^*^ 
to  render  a  voluntary  settlement  valid  and  effectual, 
the  settlor  must  have  done  everything,  which,  according 
to  the  nature  of  the  property  comprised  in  the  settle- 
ment, was  necessary  to  be  done  in  order  to  transfer 
the  property,  and  render  the  settlement  binding  upon 

(o)  See  Be  JTa^a  Settlemmt,  13  W.  B.  149. 

ip)  L.  R.  4  £q.  062. 

{q)  4  De  G.  F.  ft  J.  264. 
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Imperfect 
transfer  not 
aided. 


him.  He  may,  of  course,  do  this  by  actually  transferring 
the  property  to  the  persons  for  whom  he  intends  to 
provide,  and  the  provision  will  then  be  effectual ;  and 
it  will  be  equally  effectual,  if  he  transfers  the  property 
to  a  trustee  for  the  purposes  of  the  settlement,  or  de- 
clares that  he  himself  holds  it  in  trust  for  those  pur- 
poses ;  and  if  the  property  be  personal,  the  trust  may, 
as  I  apprehend,  be  declared  either  in  writing  or  by 
parol.  But  in  order  to  render  the  settlement  binding 
one  or  other  of  these  modes  must,  as  I  understand 
the  law  of  this  court,  be  resorted  to,  for  there  is  no 
equity  in  this  court  to  perfect  an  imperfect  gift.*' 

Where  therefore  the  facts  show  an  intention  to 
transfer  property,  and  not  to  declare  a  trust,  the 
court  will  not  give  effect  to  an  imperfect  transfer  by 
treating  it  as  a  declaration  of  trust  (r). , 


Voluntary 
8t!ttleTnent8, 
13  £liz.,  c.  5. 


By  the  statutelS  Eliz.,  c.  5,  all  covinous  conveyances, 
gifts,  alienations  of  lands  or  goods,  whereby  creditors 
might  be  in  any  wise  disturbed,  hindered,  delayed,  or 
defrauded  of  their  just  rights,  are  declared  utt>erly  void, 
but  the  act  is  not  to  extend  to  any  estate  or  interest  in 
lands,  &o.,  on  good  consideration  and  bona  fide  conveyed 
to  any  person  not  having  notice  of  such  covin. 


Settlement  This  statute  does  not  declare  all  voluntary  convey- 

on  good  con-  ances  to  be  void,  but  only  all  fraudulent  conveyances 
8i<leration  and  to  be  void  («),  and  whether  aconveyance  be  fraudulent 
nujtae,  ^^  ^^^^  ^^  declared  to  depend  upon  its  being  made 
upon  good  consideration  and  bond  fide.  It  is  not 
sufficient  that  it  be  upon  good  consideration  or  bona 
tide.  It  must  be  both ;  and  therefore,  if  a  conveyance 
or  gift  be  defective  in  either  particular,  although  it  is 
valid  between  the  parties  and  their  representatives^ 
yet  it  is  utterly  void  as  to  creditors  (t). 


(r)  Milroy  t.  Lord,  4  De  G.  F.  &  J.  264 ;   Wnrriner  T.  Boffert,  L.  R. 
16  £q.  340 ;  Rieharda  y.  Delbridge,  22  W.  R.  584. 
(«)  HoUcway  t.  Millard^  1  Mad.  414. 
(0  St  353. 
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The  word  "  voluntary  "  is  not  to  be  found  either  in  Voluntary 
the  statute  13  Eliz.^  c  5.^  or  in  the  27  Eliz.,  c.  4.  A  not  necessarily 
voluntary  conveyance  may  therefore  be  made  of  real  or  fra^^^"it 
personal  property,  without  any  consideration  whatever^  Eli*.,  c.  6. 
and  cannot  be  avoided  by  subsequent  creditors  unless 
it  be  of  the  description  mentioned  in  the  statute  {u). 

It  was  for  some  time  thought  that  the  mere  fact  of  Settlor  being 
the  settlor  being  indebted  at  the  time  of  his  voluntary  ^^^^J^l 
conveyance,  was  sufficient  to  invalidate  that  conveyance  validate  con- 
under  the  statute  in  favour  of  creditors,  and  certain  ^^J"**^ 
dicta  of  Lord  Westbury  in  Spirett  v.  Willows  (v),  have  Doctrine  in 
been  cited  to  support  this  view.     It  was  there  said,  ^^overrulei' 
"  that  if  the  debt  of  the  creditor  by  whom  the  vol- 
untary conveyance  is  impeached,  existed  at  the  date 
of  the  settlement,  and  it  is  shown  that  the  remedy  of 
the  creditor  is  defeated  or  delayed  by  the  existence  of 
the  settlement,  it  is  immaterial  whether  the  debtor 
was  or  was  not  solvent  after  making  the  settlement/^ 
The  principle  there  laid  down,  which,  as  the  evidence 
showed  a  plain  intention  to  defraud,  was  unnecessary 
for  the    determination   of  the  case,  has  been  recon- 
sidered in  the  recent  case  of  Freeman  v.  Pope  (w).  The 
bill  there  was  filed  for  the  administration  of  the  estate 
of  A.,  and  to  set  aside  a  voluntary  settlement  executed 
by  him  some  years  previous  to  his  death,  by  a  creditor 
whose  claim  had  accrued  since  the  date  of  the  settle- 
ment.    It  was  proved  that  A.  was  perfectly  solvent  up 
to  the  date  of  the  settlement,  but  its  effect  was  to  de- 
prive bim  of  the  means  of  paying  certain  existing  debts. 
Lord  Hatherley,  in  deciding  against  the  validity  of  the 
settlement,  after  reviewing  the  authorities,  stated  the 
law  to  be,  that  in  the  absenceof  direct  proof  of  intention 
to  defraud,  if  a  person  owing  debts  made  a  settlement 
which  subtracted  from  the  property  which  was  the 
proper  fund  for  payment  of  those  debts,  an  amount 


t 


w)  Hdhway  t.  Millard,  1  Mad.  419. 

V)  3  De  6.  J.  k  S.  293  ;  34  L  J.  Ch.  367. 

(u^)  L.  B.  5  Ch.  538. 
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without  which  the  debts  could  not  be  paid^  then  the 
law  would  presume  an  intention  to  defeat  and  delay 
creditors^  such  as  to  bring  the  case  within  the  statute. 

What  arooimt       The  question  as  to  what  amount  of  indebtedness  will 

of  indebted-  'xt.  i.*  i».e_jii'xx'  ^ 

ness  will  raise  i^s^  the  presumption  of  fraudulent  mteut^  is  one  of 
presumption  evidence  to  be  decided  upon  the  facts  of  each  case. 
intent.  Mere  indebtedness  will  not  suffice,  nor^  on  the  other 

hand,  is  it  necessary  to  prove  absolute  insolvency.  To 
quote  the  words  of  Lord  Hatherley  when  Vice-chan- 
cellor, in  Holmes  v.  Penney  (x)  : — ''The  settlor  must 
have  been  at  the  time  not  necessarily  insolvent,  but 
so  largely  indebted  as  to  induce  the  court  to  believe 
that  the  intention  of  the  settlement,  taking  the  whole 
transaction  together,  was  to  defraud  the  persons  who 
at  the  time  of  making  the  settlement  were  creditors 
of  the  settlor  (y).'' 

Stat.  27  Eliz.,  The  statute  27  Eliz.,  c.  4,  was  enacted  for  the  pro- 
tection of  "^  tection  of  purchasers,  as  the  statute  13  Eliz.,  c.  5,  was 
purchasers.  for  that  of  creditors.  It  enacts  that  every  conveyance, 
grant,  charge,  lease,  limitation  of  use,  of,  in,  or  out  of 
any  lands,  tenements,  or  other  hereditaments  whatso- 
ever, for  the  intent  and  purpose  to  defraud  and  deceive 
such  persons,  &c.,  as  shall  purchase  the  said  lands,  or 
any  rent  or  profit  out  of  the  same,  shall  be  deemed  only 
against  such  persons,  their  heirs,  &c.,  who  shall  so  pur- 
chase for  money  or  any  good  consideration  the  said 
lands,  &c.,  to  be  wholly  void,  frustrate,  and  of  none 
efiect. 

Voluntary  A  voluntary  settlement  of  lands  made  in  considera- 

vxiM^arainst  *'^^°  ^^  natural  love  and  affection  is  void,  as  against  a 
subsequent       Subsequent  purchaser  for  valuable  consideration,  even 

purchaser. 

{x)  3  E.  &  J.  90 ;   Toumsend  t.  Wettacott,  2  Beav.  340. 

iy)  See  St.  362—365,  where  the  English  and  American  decisions  on  this 
point  are  fully  reviewed  and  compared.  May  on  Voluntary  ConTOjances, 
41—47. 
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though  with  notice  {z\,  for  the  very  execation  of  a  sub- 
seqaent  conyeyance  sufficiently  evinces  the  fraudulent 
intent  of  the  former  one.  It  is,  however^  good  as 
against  the  grantor,  who  therefore  cannot  compel 
specific  performance  of  a  subsequent  contract  for  sale 
of  lands  so  settled  {a),  though  the  purchaser  from  him 
can  (6). 

Chattels  personal,  in  which  respect  they  diflTer  from  Chattels  per. 
chattels  real  (c),  are  not  within  the  statute  27  Eliz.,  c.  4,  ^"Jjl^^^^^ 
and  therefore  a  voluntary  settlement  of  chattels  per-  statute, 
sonal  cannot  be  defeated  by  a  subsequent  sale  {d). 

A  mortgagee  {e)  is  a  purchaser  within  the  meaning  of  Purchaser^ 
the  statute ;  but  a  judgment  creditor  is  not  within  the     **• 
meaning  of  the  act  (/). 

It  has  been  decided  not  only  that  a  bona  fide  pur- 
chaser for  value  from  the  heir-at-law  or  devisee  of  one 
who  has  made  a  voluntary  conveyance  is  not  within 
the  statute,  but  also  that  a  person  who  purchases  for 
value  from  one  claiming  under  a  second  voluntary 
conveyance,  or  from  any  other  than  the  person  who 
made  the  voluntary  conveyance  in  his  lifetime,  is 
eqaally  excluded  from  the  benefit  of  the  statute  (g). 

In  27  Eliz.,  c.  4,  s.  4,  there  is  a  proviso,  similsT  Bond  jUepm- 
to  that  in  13  Eliz.,  c.  5,  s.  5,  in  favour  of  a  bond  fide  "i^^^.  ^"^er 

"I  iillZ.,  C.  Of 

purchaser,  that  that  act  shall  not  extend  to  or  be  con-  and  27  £liz., 
8tnied  to  defeat  any  conveyances,  &c.,  of  lands  made  ^*  ^' 
upon  or  for  good  consideration,  and  bond  fide  to  any 
person. 

(z)  Doe  T.  Manning,  9  East,  59. 

(a)  Smith  t.  Oarlandj  2  Mer.  123. 

(&)  Dakin<f  T.   Whimper,  26  Bear.  568. 

(r)  Saunelere  ▼.  Dehew,  2  Vern.  272. 

{d)BiU  ▼.  Cureton,  2  My.  &  K.  503;  IPDoneU  t.  Eeaeh-ige,  16 
Beav.  346. 

{t)  Chapman  t.  Emery,  Cowp.  279. 

(/)  Beavan  ▼.  Earl  of  Oxford,  6  De  G.  M.  k  G.  507. 

Or)  Doe  ▼.  Itu»ham,  17  Q.  B.  723;  Lewie  y.  Reea,  3  K.  &  J.  132; 
RidMrde  t.  Lewie,  11  C.  B.  1035. 
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It  must  be  noticed  that  in  the  former  statute  the 
phrase  "  good  consideration  *'  is  considered  as  equiva- 
lent to  valuable  consideration^  while  in  the  statute 
13  Eliz.^  c.  5,  the  same  phrase  has  been  held  to  in- 
clude both  meritorious  and  valuable  consideration. 


JBonujide  pur-  Bona  fide  purchasers  are  such  as  take  bond  fide,  and 
for  a  valuable  consideration.  And  this  leads  us  to 
the  inquiry,  What  is  a  valuable  consideration  under 
this  statute  ?  Lawfal  considerations  generallj  may 
be  divided  into  two  classes — 


Considera-  1 .  Meritorious  or  good  considerations  importing  a 

1.  Meritorious.  Consideration  of  blood  or  natural  affection,  as  when  a 

man  grants  an  estate  to  a  near  relation ;  and  which 
are  merely  founded  upon  motives  of  generosity,  pru- 
dence, and  natural  duty.  Such  a  consideration  will  not 
avail  to  support  a  conveyance  as  against  a  purchaser 
for  value. 

2.  Valaablc.         2.  Valuable  consideration  is   the  consideration  of 

money,  mcurriage,  or  the  like,  which  the  law  esteems 
as  an  equivalent  given  for  the  grant. 

Marriage  con-  The  consideration  of  marriage  has  always  been  re- 
under2TEli2.  cognised  by  courts  of  law  and  equity  as  a  valuable  one ; 
c.  4.  and  previous  to  the  Statute  of  Frauds  a  mere  promise 

by  the  intended  husband  to  settle  property  upon  the 
intended  wife  was  upheld  by  the  subsequent  marriage. 
The  Statute  of  Frauds,  29  6ar.  II.,  c.  3,  s.  4,  did  not 
change  the  principle,  but  only  required  an  additional 
circumstance  by  way  of  .evidence, — that  such  ante« 
nuptial  agreement  should  be  in  writing,  in  order  that  it 
should  bind  the  husband.  In  the  case,  therefore,  of  an 
ante-nuptial  agreement  followed  by  marriage,  the  wife 
becomes  a  purchaser  within  the  statute  2  7  Eliz.,  c.  4  (&) . 


(A)  Kirk  T.  Clark,  Prec.  in  Ch.  276. 


on 
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It  is  not  quite  settled  whether  a  post-nuptial  settle-  Post-nuptial 
menty  made  in  consideration,  and  in  pursuance  of,  an  !J^^|JJ^"e  oJ 
ante-nuptial  parol  agreement,  is  good  as  against  a  ante-nnptial 
subsequent  purchaser  for  value  even  with  notice,  under  S^i"^" 
the  27  Eliz.,  c.  4  (t).     It  is  clear  on  all  the  authorities 
that  a  mere  post-nuptial  settlement,  without  any  ante- 
nuptial agreement,  is  void  against  a  subsequent  pur- 
chaser for  value,  even  with  notice  (j,) 

m 

But  though  a  post-nuptial  voluntary  settlement  i?o»a/d^ 
made  by  the  husband  or  wife  is  within  the  provisions  ^(J^^^^ 
of  the  27  Eliz.,  c.  4,  and  is  void  against  a  subsequent  supported  < 
purchaser  of  that  estate,  still  a  court  of  equity  is  will-  jjderaiion' 
ing  to  support  such  a  bojidfide  post-nuptial  settlement 
on  a  very  slight  consideration.  Thus,  in  Hewison  v. 
Negus  (ft),  it  was  decided  that  if  the  wife's  real  estate,  of 
which  lier  husband  would  be  entitled  to  receive  the 
rents  and  profits  during  her  coverture,  be  settled  on 
her  for  life,  for  her  separate  use,  &c.,  with  remainder 
to  the  children,  by  a  post-nuptial  settlement  it  is  not 
void  as  against  a  subsequent  purchaser  from  the  hus- 
band and  wife,  as  a  voluntary  settlement  under  the 
27  Eliz.,  c.  4.  "  I  concur,"  said  the  Master  of  the 
Rolls,  "  with  the  argument  which  was  urged,  that  the 
surrender  by  the  hust)and  of  his  right  to  receive  the 
rents  and  profits  of  the  hereditaments  during  cover- 
ture, and  his  giving  his  wife  a  sole  and  exclusive 
power  and  control  over  them,  is  a  valuable  considera- 
tion sufficient  to  support  this  settlement.'' 

It  may  here  be  observed  that  under  the  Bankruptcy  Trader's 
Act,  1869  (Z),  an  exception  is  made  in  favour  of  settle-  J^^emSTt*^ 
ments  (which  term  for  the  purposes  of  the  section  is  on  wife  and 

children  under 
' Bankruptcy 

(»)  Dundas  ▼.  Dtttens,  2  Cox,  235 ;  Spurgeon  v.  Cottier,  1  Eden.  66  ;  ^^  ^®®^* 
Warden  T.  Jone$,  2  De  6.  &  Jo.  76. 

U)  ButterJUld  t.  Hmth,  16  Bear.  408  ;   Warden  t.  Jonee,  2  De  G.  & 
Jo.  76. 

(k)  16  Beay.  694  ;  and  eee  Baytpooh  t.  CoUinty  L.  B.  6  Ch.  228. 

(0  32  &  33  Vict,  c.  71,  s.  91. 
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Who  are 
within  the 
Bcope  of  the 
marriage  con- 
sideration. 


to  include  any  conveyance  or  transfer  of  property) 
made  by  a  trader  "  on  or  for  the  wife  or  children  of 
the  settlor  of  property  which  has  accrued  to  the  settlor 
after  marriage  in  right  of  his  wife^''  which  are  declared 
good  as  against  the  trustee  in  bankruptcy^  irrespective 
of  any  question  as  to  whether  the  settlor  was  solvent 
or  not. 

There  have  been  some  cases  in  which  the  question 
has  been,  how  far  the  consideration  of  marriage  will 
extend,  and  whether  limitations  in  favour  of  very 
remote  objects  may  not  be  void  as  against  subsequent 
purchasers.  A  limitation  to  the  issue  of  the  settlor  by 
a  second  marriage  was  held  not  to  be  voluntary  (m). 
So  a  settlement  on  her  marriage,  made  by  a  woman  of 
her  property,  as  a  provision  for  her  illegimate  child, 
was  upheld  as  against  a  subsequent  mortgagee  (n). 
But  a  limitation  to  the  brothers  of  a  settlor  was  held 
voluntary  (o). 

» 
But  limitations  in  favour  of  collaterals  will  be  sup- 
ported if  there  be  any  party  to  the  settlement  who 
purchases  in  their  behalf  (p). 


Trust  in  To  the  GTeneral  rule  that  a  declaration  of  trust  in 

creditore  if      favour  of  volunteers  by  the  legal  or  equitable  owner  of 

not  commnni-  realty  or  of  personalty  is  irrevocable,  there  is  an  im- 

rerocable.     '  portant  exception  in  the  class  of  cases  where  a  debtor, 

without   the  knowledge    of  his   creditors,   makes  a 

transfer  of  property  to  trustees  for  payment  of  his 

debts.     Such  a  transaction  does  not  invest  creditors 

with  the  character  of  cestui  que  trvsts,  but  amounts 

merely  to  a  direction  to  the  trustees  as  to  the  mode 


(m)  ClayUm  t.  E,  of  JFmton,  3  Mad.  302,  n. ;  Newtead  y.  Starln^  1 
Atk.  266. 

(w)  Clarke  v.  Wright,  6  H.  &  N.  849. 

(o)  JohfiMon  T.  Legard^  6  M.  &  S.  60 ;  StaehpooU  T.  StaekpooU^  4  Dm. 
&  Warr.  320. 

{p)  Htap  T.  Tonge,  9  Hare,  104 ;  Puhertofi  t.  JMvfrtoft^  18  Yes.  92. 
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in  which  they  are  to  apply  the  property  vested  in  Amounte  to  a 
them^  for  the  benefit  of  the  owner  of  the  property,  the  to^JJogteH  w!^ 
debtor^  who  alone  stands  to  them  in  the  relation  of  *<>™o^«*^^ 
cestui  qits  trust,  and  can  vary  or  revoke  the  trusts  at    '^      °  '     • 
pleasure  {q).     In  Walivyn  v.  Ooutts  (r),  a  father  con- 
veyed his  estates  to  trustees  for  paying  off  annuities 
granted  by  his  son,  together  with  the  arrears,  and  also, 
his  son's  debts,  if  they  thought  proper.  The  annuitants 
were  mentioned  in  a  schedule,  but  were  neither  parties 
nor  privies  to  the  deed.     The  father  and  son  then 
executed  other  deeds  varying  the  former  trusts.     A 
motion  by  one  of  the  scheduled  creditors  to  restrain 
the  trustees  from  executing  the  trusts  of  the  subsequent 
deeds  until  they  performed  the  trusts  of  the  first,  was 
refused. 

Thus  again,  in  Garrard  v.  Lauderdale  («),  it  was  held 
that  an  assignment  of  personal  property  to  trustees, 
for  payment  of  certain  scheduled  creditors  who  did  not 
execute  the  deed  or  conform  to  its  terms,  although  the 
execution  of  the  deed  had  been  communicated  to  them, 
could  not  be  enforced.     So  far  from  conforming  to  its 
terms,  the  plaintiff  came  under  the  decree  made  in  the 
suit  for  the  administration  of  the  debtor's  estate,  and 
proved  his  debt  before  the  master  after  the  receipt 
of  the  letter  informing  him  of  the  conveyance  to  the 
trustees.     In  the  judgment  it  was  said, — ''  I  take  the 
real  nature  of  the  deed  to  be,  not  so  much  a  convey- 
ance vesting  a  trust  in  A.  for  the  benefit  of  the  credi- 
tors of  the  grantor,  but  rather  an  arrangement  made  An  airnritre. 
by  the  debtor  for  his  own  personal  convenience  and  dlTbtor'^owa 
accommodation — for  the  pajrment  of  his  own  debts  in  benefit  and 
an  order  prescribed  by  himself,  over  which  he  retains  co'^^'**^'"*^^^- 
power  and  control,  and  with  respect  to  which  the 
creditors  can  have  no  right  to  complain,  inasmuch  as 

(q)  May  on  Voluntary  Conveyances,  p.  397. 
(r)  3  Sim.  14. 
(«)  3  Sim.  1. 
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they  are  not  injured  by  it — they  waive  no  right  of  action 
and  are  not  executing  parties  to  it/^ 

In  Acton  v.  Woodgate  (t),  the  debtor  made  two  con- 
veyances ;  the  first  was  not  communicated  to  any 
creditor  except  the  trustees  who  were  also  creditors ; 
the  second  conveyance  was  made  to  the  same  trustees 
fof  the  payment  of  their  own  debts^  and  of  all  other 
debts  due  by  the  debtor,  and  was  executed  by  several 
creditors  who  were  not  privy  to  the  first.  The  trusts  of 
the  second  conveyance  were  decreed  to  be  carried  into 
execution.  In  the  judgment,  the  following  remarks 
were  made :  "It  is  established  by  the  authorities  which 
have  been  referred  to,  that  if  a  debtor  conveys  property 
in  trust  for  the  benefit  of  his  creditors  to  whom  the 
conveyance  is  not  communicated,  and  the  creditors  are 
not  in  any  manner  privy  to  the  conveyance,  the  deed 
merely  operates  as  a  power  to  the  trustees,  which 
is  revocable  by  the  debtor,  and  has  the  same  eifect  as 
if  the  debtor  had  delivered  money  to  an  agent  to  pay 
his  creditors,  and  before  any  payment  made  by  the 
agent,  or  communication  made  by  him  to  the  creditors^ 
had  recalled  the  money  so  delivered.'^ 

Effect  of  com-  The  learned  judge  then  proceeds  to  say — ;"  In  the 
creditors.  case  of  Garrard  v.  Lauderdale,  it  seems  to  have  been 
considered  that  a  communication  by  the  trustees  to 
creditors,  of  the  fact  of  such  a  trust,  would  not  defeat 
the  power  of  revocation  by  the  debtor.  It  appears  to 
me, however,  that  this  doctrine  is  questionable^  because 
the  creditors  being  aware  of  such  a  trust  might  be 
thereby  induced  to  a  forbearance  in  respect  of  their  claims 
which  they  would  not  otherwise  have  exercised.'* 

There  has  been  a  considerable  conflict  of  dicta,  as  to 
whether  the  mere  fact  of  communication  of  a  trust  in 
favour  of  creditors  to  such  creditors,  will  deprive  the 

(0  2  Mj.  &  E.  495. 
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donor  of  tliafc  power  of  revocation^  whicli  it  has  been 
sbown  he  possesses.      It  is  submitted  that  the  true 
principle  is  correctly  laid  down  by  Sir  John  Leach, 
M.B.,  in  Aetan  v.  Woodgaie  {u),  and  that  the  trust,  after  Jb™ If!^''^' 
communication,  is  irrevocable,  if  the  creditors  have  been  eommunica- 
"  thereby  induced  to  a  forbearance  in  respect  of  their  '^Z^T 
claims  which  they  would  not  have  otherwise  exercised,''  position  i« 
or  in  the  words  of  Sir  J.  RomiUy,  M.B.,  in  Biron  v.  ^^^|,y. 
Mount  (i?),  '*  The  principle  is  well  laid  down  by  Lord  St 
Leonards  in  Field  v.  Donoughmore  («;),  where  he  states, 
'  It  is  not  absolutely  essential  that  the  creditor  should 
execut'O  the  deed ;  if  he  has  assented  to  it,  and  if  he  has 
acquiesced  in  it,  or  acted  under  its  provisions  and  com- 
plied with  its  terms,  and  the  other  side  express  no 
dissatisfaction,  the  settled  law  of  the  court  is  that  he 
is  entitled  to  its  benefits/     About  that  I  entertain  no 
doubt,  but  I  apprehend  for  this  purpose  he  must  do 
some  acts  which  amount  to  acquiescence.     It  is  not 
sufficient  merely  to  stand  by,  and  take  no  part  at  all  in 
the  matter.     It  is  true  that  in  some  cases,  as  is  said  in 
the  case  of  NicholifonY.  Tutin  (x),  something  may  be  in- 
ferred from  his  standing  by,  until  he  has  lost  a  remedy 
which  he  might  have  had  at  law,  if  he  had  not  come  in 
under  the  deed.    But  no  such  question  arises  here.    In 
my  opinion,  he  must  do  some  act  (y)/'     Where  a^^^^®'® 
creditor  is  party  to  a  deed  whereby  his  debtor  conveys  party  to  deed. 
property  to  a  trustee  to  be  applied  in  liquidation  of 
the  debts  due  to  that  creditor,  the  deed  is  as  to  that 
creditor  irrevocable  (2). 

A  creditor  who  for  a  long  time  delays  (a),  or  sets  up 

(if)  2  My.  &  E.  496. 

(9)  24  BeaT.  649. 

(v)  1  Dru.  &  War.  227. 

(x)  2  K.  &  J.  23. 

(y)  Kirwan  v.  Daniel,  5  Hare,  499 ;  Grifflth  t.  Mickettt,  7  Hare,  307 ; 
Comthwait$  y.  Frith,  4  De  G.  &  8m.  652 ;  8igger$  ▼.  Svan;  6  £11  & 
B.  867. 

(s)  Maekinnon  r.  Stetvart,  1  Sim.  N.  S.  88 ;  i>  Touehe  ▼.  £arlo/Zucan, 
7  C.  &  F.  772 ;  Montejion  y.  Brown,  7  H.  L.  Cas.  241—266. 

(a)  Gould  y.  Rohfrtmm,  4  De  6.  &  Sm.  609. 
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Equitable 
Assignihents. 


General  rule 
of  law. 


Disregarded 
by  equity. 


Infringed 
even  by  the 
common  law. 


a  title  adverse  to  the  deed  (6),  will  not  be  allowed  to 
claim  the  benefit  of  its  provisions. 

Closely  allied  with  the  subject  of  assignments  to 
trustees  in  favour  of  creditors,  is  that  of  equitable 
assignments. 

'^  The  great  wisdom  and  policy  of  the  sages  and 
founders  of  our  law, '^  says  Lord  Coke, "  have  provided 
that  no  possibility,  right,  title,  nor  thing  in  action, 
shall  be  granted  or  assigned  to  strangers ;  for  that 
would  be  the  occasion  of  multiplying  of  contentions 
and  suits,  of  great  oppression  of  the  people,  and  the 
subversion  of  the  due  and  equal  execution  of  justice  {c)/* 

The  reasons  given  by  Lord  Coke  for  this  rule  of  law 
which  prevents  the  assignment  of  a  possibility  or  chose 
in  action,  have  been  almost  wholly  disregarded  by  courts 
of  equity ;  and,  accordingly,  from  a  very  early  period, 
assignments  of  a  mere  naked  possibility,  or  of  a  chose 
in  action,  for  valuable  consideration,  have  been  held 
valid  in  equity,  which  will  carry  them  into  eflFect  upon 
the  same  principle  that  it  enforces  the  performance 
of  an  agreement,  when  not  contrary  to  its  own  rules, 
or  public  policy  (d).  A  mere  expectancy,  therefore,  as 
that  of  an  heir-at-law  to  the  estate  of  an  ancestor  (e), 
or  the  interest  which  a  person  may  take  under  the  will 
of  another  then  living  (/),  non-existing  property  to  be 
acquired  at  a  future  time,as  the  future  cargo  of  a  ship  (g), 
is  assignable  in  equity  for  valuable  consideration ;  and 
where  the  expectancy  has  fallen  into  possession,  the 
assignment  will  be  enforced  (h).  Even  the  common  law 
has  broken  in  upon  its  own  rule,  prohibiting  the  assign- 
ment of  choses  in  action,  as  in  the  case  of  negotiable 

(b)  Wataoti  ▼.  Knight,  19  Beav.  369. 

\e)  10  Co.  48. 

(rf)  Squib  7.  Wyn,  1  P.  Wms.  378. 

(*)  Hobwn  T.  Trevor,  2  P.  W.  191. 

(/)  Benntt  ▼.  Cooper^  9  Beay.  V)l, 

(g)  Lindsay  v.  Oibb»,  22  Beay.  622. 

(h)  Holrogd  y.  MarthaU,  10  H.  L.  Gaa.  191. 
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instraments^  and  some  few  oilier  securities,  or  where  a 
debtor  assents  to  the  transferor  the  debt,  so  as  to  enable 
the  assignee  to  maintain  a  direct  action  against  him>.on 
the  implied  promise  which  results  from  such  assent  (t). 
And  in  the  case  of  assignments  of  bond  or  other  debts 
which  are  an  exception  to  the  above-mentioned  rule,  it 
is  necessary  to  sue  in  the  name  of  the  original  creditor ; 
the  person  to  whom  it  is  transferred  being  regarded 
rather  as  an  attorney  than  as  an  assignee  (j). 

By  8  &  9  Vict.,  c.  106,  s.  6,  contingent  and  future  Contingent 
interests  and  possibilities  coupled  with  an  interest  in  poiBibilittes. 
real  estate  may  now  be  granted  or  assigned  in  law ; 
this  act,  it  will  be  observed,  does  not  render  assign- 
ments of  contingent  interest  or  possibilities  in 
chattels,  or  mere  naked  possibilities  not  coupled  with 
an  interest,  valid  at  law ;  the  exclusive  jurisdiction, 
therefore,  of  courts  of  equity,  as  to  such  assignments, 
is  untouched  by  the  act. 

By  30  &  31  Vict.,  c.  144,  policies  of  life  assurance  Polwies  of  life 
may  be  legally  assigned  in  the  form  provided  by  the  insarancc. 
act,  either  by  endorsement  on  the  policy,  or  by  separate 
instrument;  and  by  31  &  82  Vict.,  c.  86,  policies  of 
marine  insurance  may  similarly  be  assigned  by  en- 
dorsement in  statutory  form.     By  36  &  37  Vict.,  c.  ^^^  *n<^ 
66,  s.  25,  §  6.  debts  and  other  legal  choses  in  action  choses  in 
may  be  assi&rned  at  law,  where  the   assicrnment  is  ^^^"^^  ^^^f^  ^ 

11.  ?.i  i*    y  1  Sapreme  Court 

absolute,  and  not  by  way  of  charge  only.  of  Judicature 

Act. 

These  enactments  are  in  effect  statutory  recogni- 
tions of  a  doctrine  long  since  acted  upon  in  the  Court 
of  Chancery.     For  in   equity,  an  order  given  by  ^  Jjbtor^^Ws^^ 
debtor  to  his  creditor  upon  a  third  person  having  creditor  upon 
funds  of  the  debtor,  to  pay  the  creditor  out  of  such  *  ^  ^l'"* 

funds,  is  a  binding  equitable  assignment  of  so  much  able  as^^ig^u- 

ment 

(0  Btmm  y.  Hmband,  4  B.  &  Ad.  611. 

(j)  IH  FitthonUr  t.  De  Moitos,  £1L  BL  &  EIL  467. 
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money.  Nor  is  it  necessaiy/as  it  would  appear  by 
some  of  tlie  decisions  at  law^  that  the  party  receiving 
the  order  should  in  some  way  enter  into  a  contract. 

In  Bum  V.  Carvalho  (k),  A^  having  goods  in  the 
hands  of  B.  as  his  agent  at  a  foreign  port,  and  being 
under  liabilities  to  C.^  by  letter  to  C.  promised  that  he 
would  direct,  and,  by  a  subsequent  letter  to  B.,  did 
direct  B.  to  deliver  over  the  goods  to  D.  as  the  agent 
of  C.  at  that  port.  Before  the  delivery  of  the  goods^ 
a  commission  of  bankrupt  issued  against  A.  under  an 
act  of  bankruptcy  committed  while  his  letter  was  on 
its  way  to  B.,  and  the  goods  were  delivered  by  B.  to 
D.  in  ignorance  of  the  bankruptcy.  Held  that  C.  had 
a  good  title  in  equity  to  the  goods. 

Again,  in  Diplocle  v.  Hammond  (Z),  A.  having  obtained 
a  loan  from  B.,  gave  him  the  following  instrument 
addressed  to  his  (A.'s)  debtor : — "  I  hereby  authorise 
you  to  pay  £365,  being  the  amount  of  my  contract,  B. 
having  advanced  me  that  sum  ,'*  Held  a  valid  equitable 
assignment  (m). 

Mandate  from       j^  mere  mandate  from  a  principal  to  his  agent,  not 

principal  to  .  _  ... 

agent.  communicated  to  a  third  person,  will  give  him  no  right 

or  interest  in  the  subject  of  the  mandate.  It  may  be 
revoked  at  any  time  before  it  is  executed,  or  at  least 
before  any  engagement  is  entered  into  with  a  third 
person  to  execute  it  for  his  benefit  {n), 

A  power  of  ^  mere  power  of  attorney  or  authority  to  a  person 

to  receive  money,  directing  him  to  pay  it  to  a  creditor 
of  the  party  gi*anting  the  power  or  authority,  will  not 
amount  to  an  equitable  assignment.  Thus,  in  Bodick 
V.  Gcmdell  (o),  a  railway  company  was  indebted  to  the 

{k)  4  My.  &  Cr.  690. 

(/)  2  Sm.  &  6.  141 ;  6  De  6.  M.  &  6.  320. 

(«)  Farquhar  v.  City  of  Toronto^  12  Gr.  186. 

(n)  Morrell  t.  Wboten,  16  Bear.  197. 

(o)  I  De  6.  M.  &  G.  763. 
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defendant,  their  engineer^  who  was  greatly  indebted  to 
his  bankers.     The  bankers  hav  ing  pressed  for  payment 
or  security,  the  defendant,  by  letter  to  the  solicitors  of 
the  company,  aathorisod  them  to  receive  the  money  due 
to  him  from  the  company,  and  requested  them  to  pay 
it  to  the  bankers.     The  solicitors,  by  letter,  promised 
the  bankers  to  pay  them  such  money,  on  raising  it. 
Held  that  this  did  not  amount  to  an  equitable  assign- 
ment of  the  debt.     "  The  extent  of  the  principle,''  said 
Lord  Truro,  "  to  be  deduced  from  the  cases  is,  that  an 
agreement  between  a  debtor  and  a  creditor  that  the 
debt  owing  shall  be  paid  out  of  a  specific  fund  coming  Eqpiteble 
to  the  debtor,  or  an  order  given  by  a  debtor  to  his  J^)^^"^*"*"" 
creditor  upon  a  person  owing  money  or  holding  funds 
belonging  to  the  giver  of  the  order,  directing  such 
person  to  pay  such  funds  to  the  creditor,  will  create  a 
valid  equitable  charge  upon  such  fund ;  in  other  words, 
will  operate  as  an  equitable  assignment  of  the  debts 
or  fand  to  which  the  order  refers.     I  think  that  a  de- 
cision, that  the  authority  to  the  solicitors  contained 
in  the  letter,  to  receive  the  debt  due  from  the  railway 
company,  and  to  pay  what  should  be  received  to  the 
bank,  operated  as  an  assignment  in   equity  of  the 
railway  debts,  would  be  to  extend  the  principle  much 
beyond  the  warrant  of  the  authorities.     If  an  assign- 
ment of  the  debts  had  been  intended,  it  would  have 
been  quite  as  easy  to  have  directed  the  order  to  the 
railway  company  as  to  the  solicitors.     It  rather  seems 
to  have  been  intended  that  the  bank  should  have  no 
title  or  interest  in  the  debts  until  the  amount  of  the 
debts  should  have  been  adjusted,  and  some  definite   . 
portion  been  adjusted  and  realised.'' 

In  order  that   third  parties  may  be  bound,  it   is  Notice  to 
necessary,  with  regard  to  a  chose  in  action,  for  the  byaLignM  of 
assignee,  to  do  all  that  can  be  done  to  perfect  the  chose  in  action 
assignment,  to  do  everything  towards  having  posses-  Perfect  ut^. 
sion,  which  the  subject  admits  ;  to  do  ''  that  which  is 
tantamount  to  obtaining  possession  by  placing  every 


78 


EXCLUSIVE  JURISDICTION. 


Tantamount 
Ut  passiisaiolU 


Gives  a  right 
in  retH, 


person  who  lias  an  eqnitable  or  legal  interest  in  the 
matter  nnder  an  obligation  to  treat  it  as  his  property. 
For  this  purpose  he  must  give  notice  to  the  legal 
holder  of  the  fund  :  in  the  case  of  debt,  for  instance, 
notice  to  the  debtor  is  for  many  purposes  tantamount 
to  possession.  If  he  omit  to  give  that  notice,  he  is 
guilty  of  the  same  degree  and  species  of  neglect  as  he 
who  leaves  a  personal  chattel  to  which  he  has  acquired 
a  title,  in  the  actual  possession,  and  nnder  the  abso- 
lute control,  of  another  person/'  Notice,  then,  is 
necessary  to  perfect  the  title,  to  give  a  complete  right 
in  rern,  and  not  merely  a  right  as  against  him  who 
conveys  his  interest.  If  the  assignee  is  willing  to 
trust  the  personal  credit  of  the  man,  and  is  satisfied 
that  he  will  make  no  improper  use  of  the  possession 
in  which  he  is  allowed  to  remain,  notice  is  not  neces* 
sary,  for  against  him  the  title  is  perfect  without  notice. 
But  if  he,  availing  himself  of  the  possession  as  a 
means  of  obtaining  credit,  induces  third  persons  to 
purchase  from  him  as  the  actual  owner,  and  they  part 
with  their  money  before  the  assignees'  pocket-convey- 
ance is  notified  to  them,  the  assignee  must  be  post- 
poned. On  being  postponed,  the  assignee's  security 
is  not  invalidated ;  he  had  priority,  but  that  priority 
has  not  been  followed  up ;  he  has  permitted  another  to 
acquire  abetter  title  to  the  legal  possession  {p).  Where 
an  assignee  has  done  all  in  his  power  towards  taking 
possession,  he  will  not  lose  his  priority  (q). 

Am^ee  of  The  assignee  of  a  chose  in  action,  although  without 

action  takes  it  i^otice,  in  general  takes  it  subject  to  all  the  equities 

subject  to        which  subsist  against  the  assignor.     Thus,  in  Turton 

V.  Benson  (r),  where  a  son  on  his  marriage  was  to  have 

£3000  portion  with  his  wife,  and  privately,  without 

notice  to  his  parents,  who  treated  for  the  marriage^ 

(p)  Jtvall  T.  BowUty  2  L.  C.  732 ;  Dearie  t.  Hail,  3  Buss.  I ;  BuUer 
▼.  PlunkeU  IJ.  ft  H.  441. 

{q)  Feitham  T.  Clark,  I  Do  O.  &  Sm.  307 ;  Langton  T.  Eortotiy  I 
Hare,  649. 

(r)  1  P.  Wmi.  496. 
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gave  a  bond  to  the  wife's  father  to  pay  back  £1000  of 
the  portion  seven  years  after ;  the  bond  was  afterwards 
assigned  for  the  benefit  of  creditors ;  it  was  held  that 
the  bond  being  void  in  equity,  it  would  not  be  made 
better  by  the  assignment  {s). 

But  though  this  rule  generally  holds  good,  it  has 
been  observed  that  length  of  time  and  circumstances 
may  make  the  case  of  the  assignee  stronger  {t). 

An  exception  to  the  rule  also  occurs  in  the  case  of  Exception  ai 
negotiable  instruments,  "  because  if  the  rule  were  inst^euuT 
otherwise,"  Lord  Keeper  Somers  observed,  "  it  would 
tend  to  destroy  trade,  which  is  carried  on  everywhere 
by  bills  of  exchange,  and  he  would  not  lessen  an  honest 
creditor's  security  (w)."     And  the  rule  will  yield  in 
equity  where  a  contrary,  intention  appears  from  the 
nature  and  terms  of  the  contract  between  the  original 
contracting  parties.   Thus  debentures  made  payable  to  ™^bie"to* 
bearer  were  held  to  bind  the  company  issuing  them,  bearer, 
as  against  transferees  for  value,  irrespective  of  any 
equities    between  the    company    and    the    original 
holders  (v). 

But  now  by  the  Supreme  Court  of  Judicature  Act  debto^and^legal 
1873,  "  an  absolute  assignment  in  writing  under  the  chorea  in 
hand  of  the  assignor  (not  purporting  to  be  by  way  of  37  &  33  vict., 
charge  only)  of   any  debt  or   other   legal  chose  in  «•  ^»  ••  25, }  6. 
action,  of  which  express  notice  in  writing  shall  have 
been  given  to  the  debtor,  trustee,  or  other  person, 
from  whom  the  assignor  would  have  been  entitled  to 
receive  or  claim  such  debt  or  chose  in  action,  shall  be 
and  be  deemed  to  have  been  efiectual  in  law  {subject 

(«)  Bamelt  t.  Sheffield,  1  Be  6.  M.  k  G.  371 ;  Athenaum  Life  Assur- 
mee  Society  T.  JPooiey,  3  Be  O.  &  Jo.  294 ;  Graham  t.  Johtuon,  L.  R.  8 
£q.36. 

{t)  Eill  ▼.  Caillovel,  1  Vc«.  Sr.  123  ;  Ex  parU  ChorUy,  L.  B.  11  Eq. 
167.  ^ 

(h)  Anon,  Com.  Rep.  43. 

(i?)  In  re  Blakeiy  Ordinance  Cimpany,  L.  R.  3  Ch.  164.  In  re  General 
BiUUee  Company,  ib.  758.  But  see  Crouch  y.  Credit  Fonder  of  England, 
L.  E.  S  a  B.  374. 
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A^^Bignments 
contrary  to 
public  policy. 


Champerty 
and  mainten- 
ance. 


to  all  equities  which  would  have  been  entitled  to 
priority  over  the  right  of  the  assignee  if  this  act  had 
not  passed)  to  pass  and  transfer  the  legal  right  to 
such  debt  or  chose  in  action  irom  the  date  of  such 
notice,  and  all  legal  and  other  remedies  for  the  same, 
and  the  power  to  give  a  good  discharge  for  the  same 
without  the  concurrence  of  the  assignee." 

As  in  the  case  of  agreements,  a  court  of  equity  will 
not,  upon  the  ground  of  public  policy,  give  eflTect  to 
assignments  of  pensions  and  salaries  of  public  officers, 
payable  to  them  for  the  purpose  of  keeping  up  tiie 
dignity  of  their  office,  or  to  assure  a  due  discharge  of 
its  duties.  Thus  the  pay  of  an  officer  in  the  army  (w), 
and  the  salary  of  a  judge  given  to  him  to  support  the 
dignity  of  his  office  (a;),  have  been  held  not  assignable. 

Courts  of  equity,  on  principles  of  public  policy,  will 
not  give  effect  to  assignments  which  partake  of  the 
nature  of  champerty,  or  maintenance,  or  buying  of  pre- 
tended titles  (y).  Thus,  in  Stevens  v.  BagweU  («),  one- 
fifth  part  of  the  share  of  prize  money,  the  subject  of  a 
suit  tJien  depending  in  the  Admiralty  Court,  was  as- 
signed by  the  executrix  of  one  of  the  captors,  and  her 
husband,  to  a  navy  agent,  in  consideration  of  his  in- 
demnifying them  from  all  costs  on  account  of  any  suit 
touching  the  said  prize  money,  and  paying  to  them 
the  remaining  four-fifths,  if  it  should  be  recovered. 
Held,  that  the  assignment  was  void  as  amounting  to 
that  species  of  maintenance  which  is  called  champerty, 
viz.,  the  unlawful  maintenance  of  a  suit  in  consider- 
ation of  a  bargain  for  part  of  the  thing,  or  some  profit 
out  of  it  (a). 

Upon  the  same  principle  of  not  giving  any  en- 

(tr)  Stone  ▼.  Lidderdale,  2  Anst.  683. 

\x)  Arbnthnot  ▼.  NoHon,  5  Moore's  P.  C.  C.  219;  Grm/ellv,  Thelkmm 
and  Canons  of  Windsor,  2  Beav.  660. 

iy)  ReyneU  ▼.  Spfye,  1  Do  G.  M.  k  G.  660. 

(z)  16  Ve».  139.  . 

(a)  EarU  T.  Hopwood,  9  C.  B.  (N.  8.)  666. 
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conragement  to  litigation^  especially  when  undertaken 
as  a  speculation^  equity  will  not  enforce  the  assignment 
of  a  mere  naked  right  to  litigate^  i,e,,  which^  from  its 
very  nature^  is  incapable  of  conferring  any  benefit 
except  through  the  medium  of  a  suit^  such  as  a  mere 
naked  right  to  set  aside  a  conveyance  for  fraud  (b). 

But  the  purchase  of  an  inteveHt  pendente  lite  {c),  or  a  Pnrchaie 
mortgage  pendente  lite  (d),  or  the  advance  of  money  for  ^««*^'^  '»'«. 
carrying  on  a  suit^  if  the  parties  have  a  common  in-  mitted. 
terest  (e),  or  if  there  exists  between  the  parties  the  re- 
lation of  father  and  son  (f),  or  master  and  servant  {g), 
will  not  be  considered  as  maintenance  or  champerty  {h). 

A  purchase  by  an  attorney  pendente  lite,  of  the  sub* 
ject  matter  of  the  suit  is  invalid  (i). 

No  particular  form  of  expression  is  necessary  to  the  Trusts  how 
creation  of  a  trusty  if,  on  the  whole,  it  can  be  gathered  ^^J**^- 
that  a  trust  was  intended.     There  are  many  cases 
arising  chiefly  under  wills,  in  which  it  is  very  difficult 
to  determine  whether  or  not  a  trust  was  intended  to 
be  created.    "  As  a  general  rule,''  observes  Lord  Lang 
dale  (J),  ''  it  has  been  laid  down  that  when  property  is 
given  absolutely  to  any  person,  and  the  same  person 
is,  by  the  giver  who  has  power  to  command,  recom- 
mended, or  entreated,  or  wished  to  dispose  of  that 
property  in  favour  of  another,  the  recommendation, 
entreaty^  or  wish  shall  be  held  to  create  a  trust : — 

"  First,  If  the  words  are  so  used  that  on  the  whole 
they  ought  to  be  construed  as  imperative. 

(4)  Prosser  T.  Edmonda,  1  Y.  &  C.  Eich.  Ca.  481 ;  JPoivelly.  Knowlen, 
2  Atk.  226. 

{e)  Knight  t.  Bowyer,  2  Be  6.  &  Jo.  421,  466. 

(rf)  Coekelly,  Taylor,  15  Beav.  103,  117. 

{e)  Hunter  t.  Daniel,  4  Hare,  420. 

(/)  Burke  v.  Green,  2  Ball  &  B.  521. 

(y)  Wallia  V.  D,  of  Portland,  3  Ve«.  603. 

{k)  DieJtitteon  t.  Burrel,  14  W.  R.  412. 

(i)  Simpson  T.  lamb,  7  £11  &  Bl.  84 ;  Andenon  t.  BadcUffe,  6  Jar. 
N.  8.  578. 

U)  ^MyA/  T.  Knight,  3  Bear.  172 ;  11  C.  &  F.  613. 
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*'  Secondly  J  If  the  subject  of  the  recommendation  or 
wish  be  certain. 

"  TJiirdly,  If  the  objects  or  persons  intended  to  have 
the  benefit  of  the  recommendation  or  wish  be  also 
certain. 

'^  If  a  testator  gives  £1000  to  A.,  desiring,  wishing, 
recommending,  or  hoping  that  A.  will,  at  his  death, 
give  the  same  sum,  or  any  part  of  it,  to  B.,  it  is  con- 
sidered that  B.  is  an  object  of  the  testator's  bounty, 
and  A.  a  trustee  for  him.  No  question  arises  on  the 
intention  of  the  testator,  upon  the  sum  or  subject 
intended  to  be  given,  or  upon  the  person  or  object  of 
the  wish. 

''  So,  if  a  testator  gives  the  residue  of  his  estate,  after 
certain  purposes  are  answered,  to  A.,  recommending 
A.,  after  his  death,  to  give  it  to^  his  own  relations,  or 
such  of  his  own  relations  as  he  shall  think  most 
deserving,  or  as  he  shall  choose,  it  has  been  considered 
that  the  residue  of  the  property,  though  a  subject  to 
be  ascertained,  and  that  the  relations  to  be  selected, 
though  persons  or  objects  to  be  ascertained,  are  never- 
theless so  clearly  and  certainly  ascertainable,  so 
capable  of  being  made  certain,  that  the  rule  is  appli- 
cable to  such  cases.  On  the  other  hand,  if  the  giver 
accompanies  his  expression  of  wish  or  request  by  other 
words  from  which  it  is  to  be  collected  that  he  did  not 
intend  the  wish  to  be  imperative ;  or  if  it  appears  from 
No  trust  if  the  context  that  the  first  taker  was  intended  to  have  a 
discretionary  power  to  withdraw  any  part  of  the  subject 
from  the  object  of  the  wish  or  request ;  or  if  the 
objects  are  not  such  as  may  be  ascertained  with 
sufficient  certainty,  it  has  been  held  that  no  trust  is 
created.  Thus,  the  words  '  free  and  unfettered,'  ac- 
companying the  strongest  expression  of  request,  were 
held  to  prevent  the  words  of  bequest  being  imperative. 
Any  words  by  which  it  is  expressed,  or  from  which  it 


there  is  a  (lis 
cretion. 
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may  be  implied,  that  the  first  taker  may  apply  any  Or  where  liret 
part  of  the  subject  to  his  own  nse,  are  held  to  prevent  apply  any  part 
the  subject  of  the  gift  from  being  considered  certain ;  *<>  ""  own  u*e. 
and  a  vague  description  of  the  object,  that  is,  a  de« 
scription  by  which  the  giver  neither  clearly  defines 
the  object  himself,  nor  names  a  distinct  class  out  of 
which  the  first  taker  is  to  select,  or  which  leaves  it 
doubtful  what  interests  the  objects  are  to  take,  will 
prevent  the  objects  from  being   certain   within   the 
meaning  of  the  rule,  and  in  such  cases  we  are  told 
that  the  question  '  never  turns  upon  the  grammatical 
import  of  words — they  may  be  imperative,  but  not 
necessarily  so ;  the  subject-matter,   the   situation  of 
the  parties,  and  the  probable  intent,  must  be  con- 
sidered {k-y '' 

First,  The  words  of  recommendation  used  must  be  Reoommend*- 
such  that  upon  the  whole  they  ought  to  beconstrued  as  ii^peratiTe. 
imperative.  No  technical  words  are  necessary ,  but  the 
testator^s  intent  is  to  be  carried  out,  and  his  words 
"  willing  or  desiring  ^'  that  the  person  on  whom  he 
has  conferred  property  should  make  a  disposition  of  it 
in  favour  of  certain  objects  will  be  construed  as  im- 
perative, and  amount  to  a  trust ;  as  also  the  words  and 
phrases  '^  wish  and  request. (Z)/'  "have  fullest  confi- 
dence (w)/'  "heartily  beseech  {n)/'  "  well  know  (o)," 
"  of  course  he  will  give  (_p)/' 


Secondly,  The  subject-matter  of  the  recommendation  Sabject-mat- 
or  wish  must  be  certain.  Thus  in  Bv^ginsy,  Yates,  {q)  ^^^^t 
where  a  testator,  who,  having  devised  real  property  to 
his  wife  to  be  sold  for  payment  of  his  debts  and  legacies 

{k)  Meggison  ▼.  Moore,  2  Yes.  Jr.  632 ;  Bernard  T.  MiiuhuU^  John- 
son, 276. 

(/)  Godfrey  T.  Godfrey^  11  W.  R.  5-54  ;  Liddard  ▼.  Liddard,  28  Bear. 
256. 

{m)  Shopelton  t.  Shopelion,  32  Bear.  143. 

(m)  Meredith  ▼.  Heneage,  I  Sim.  653. 

(o)  BardawellY.  Bardwell,  9  Sim.  319. 

{p)  Bo^fuon  v.  Smith,  Mad.  &  Geld.  194. 

{g)  9  Mod.  122. 
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in  aid  of  his  personal  estate^  declared  that  he  did  not 
doubt  but  his  wife  would  be  kind  to  his  children^  it  was 
insisted  that  this  constituted  a  trust  of  the  personal 
estate ;  but  the  court  was  of  opinion  that  these  words 
gave  aright  to  no  child  in  particular,  or  a  right  to  any 
particular  part  of  the  estate^  but  that  the  clause  was 
void  for  uncertainty. 

« 

Again,  in  Curtis  v.  Mippon  (r),  the  testator,  after  ap- 
pointing his  wife  guardian  of  his  children,  gave  all  his 
property  to  her,  "  trusting  that  she  would,  in  fear  of 
God,  and  in  love  to  the  children  committed  to  her  care, 
make  such  use  of  it  as  should  be  for  her  own  and  their 
spiritual  and  temporal  good,  remembering  always, 
according  to  circumstances,  the  Church  of  God  and  the 
poor.'*  Held,  that  the  wife  was  absolutely  entitled  to 
the  property;  there  being  no  ascertained  part  of  it 
provided  for  the  children,  and  the  wife  being  at  liberty, 
at  her  pleasure,  to  diminish  the  capital  either  for  the 
Church  or  the  poor,  and  that  the  plain  intention  of 
the  testator  was  to  leave  the  children  dependent  on 
the  wife. 

Where  there  is  an  absolute  gift  of  property  to  a 
person,  and  a  recommendation  to  give  to  a  certain 
object  "  what  shall  be  left "  at  his  death,  "or  what  he 
shall  die  possessed  of,''  the  subject  will  be  considered 
uncertain  («). 


certain. 


The  object  Thirdly,  The  object  or  persons  intended  to  have  the 

must  be  benefit  of  the  recommendation  or  wish  must  be  certain 

Thus,  in  Sale  v.  Moore  (t),  where  a  testator  bequeathed 
the  residue  of  his  property  to  his  wife,  not  doubting 
that  she  would  consider  his  near  relations  as  he  would 
have  done  if  he  had  survived  her.   The  V.  C.  held  that 

(r)  6  Mad.  434. 

(«)  Pope  ▼.  Pope,  10  Sim.  1 ;  Green  t.  Mareden,  I  Drew.  646 ;  ConetMe 
T.  Btdl,  3  De  G.  &  Sm.  411. 
(0  I  Sim.  634. 
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the  objects  were  uncertain.  "  Who  were  the  objects  of 
the  trust  ?  Did  the  testator/'  he  asked^  '^  mean  re- 
lations at  his  own  death,  or  at  his  wife's  death  ?  Did 
he  mean  that  she  should  have  the  liberty  of  executing 
the  trust  the  day  after  his  death  ?  '* 

The  tendency  of  the  later  decisions  is  against  con-  Leaniiifr 
stminsf  precatory  or  recommendatory  words  as  trusts.  ^^J^  ^^^' 
It,  therefore,  the  giver  accompanies  his  expression  of  tory  wonis  m 
wish  or  request  by  other  words  from  which  it  is  to  be  *""*•• 
collected  that  he  did  not  intend  the  wish  to  be  imper- 
ative, or  if  it  appears  from  the  context  that  the  first 
taker  was  intended  to  have  a  discretionary  power  to 
withdraw  any  part  of  the  subject  from  the  object  of  the 
wish  or  request,  or  where  the  motive  by  which  the 
giver  was  actuated  is  stated,  no  trust  will  be  created  {u) . 
So  where  there  was  a  gift  of  stock  to  a  person,  and 
there  was  added  parenthetically  (to  enable  him  to 
assist  such  children  of  my  deceased  brother  as  he  may 
find  deserving  of  encouragement),  it  was  held  an  ab- 
solute bequest,  and  that  no  trust  was  created  for  the 
children  (v). 

It  is  most  important  to  observe  that  although  vague-  j^  ^^^^  ^ 
ness  in  the  object  will  unquestionably  furnish  reason  intended, 
for  holding  that  no  trust  was  intended,  yet  this  may  J^E^bctteficl-^ 
be  countervailed  by  other  considerations  which  show  ally. 
that  a  trust  was  intended,  while  at  the  same  time  such 
trust  is  not  sufficiently  certain  and  definite  to  be  valid 
and  efiectual ;  and  it  is  not  necessary  to  exclude  the 
legatee  from  taking  a  beneficial  interest  that  there 
should  be  a  valid  or  effectual  trust ;  it  is  only  neces- 
sary that  it  should  clearly  appear  that  a  trust  was 
intended.    Thus,  in  Briggs  v.  Penny  {w),  the  testatrix,  jfriffQ*  ▼. 
after  giving,  among  other  legacies,  a  sum  of  £3000  to  i'^^wwy- 

(h)  Howftrth  T.  Dmm//,  29  Beav.  18 ;  Lambe  t.  Eamet^  L.  R.  10  Eq. 

267. 

(r)  Benton  ▼.  Whitiam^  5  Sim.  22. 
(w)  8  Mac.  &  G.  646 
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Sarah  Penny,  and  a  like  sura  of  £3000  in  addition  for 
the  trouble  she  would  have  as  executrix,  bequeathed 
all  her  residuary  personal  estate  to  the  said  Sarah 
Penny,  "  well  knowing  that  she  will  make  a  good  use 
and  dispose  of  it  in  a  manner  in  accordance  with  my 
views  and  wishes."  The  testatrix  appointed  Sarah 
Penny  sole  executrix  of  her  will.  It  was  held  by  Lord 
Truro,  affirming  the  decision  below,  that  Sarah  Penny 
did  not  take  the  residue  for  her  own  benefit.  "  There 
is  nothing,"  said  his  lordship,  *'  on  the  face  of  the 
words  which  necessarily  implies  what  is  vague  and 
indefinite,  as  in  those  cases  where  the  court  has  held 
that  the  uncertainty  of  the  object  has  afforded  evidence 
that  no  trust  was  intended.  I  agree  with  the  Vice- 
chancellor  in  interpreting '  views  and  wishes '  to  mean 
'  designs  and  desires.'  And  the  very  expression  of 
confidence  that  Miss  Penny  would  make  a  good  use, 
and  dispose  of  the  property  in  a  manner  in  accordance 
with  the  testatrix's  designs,  or  desires,  or  intentions, 
appears  to  me  to  amount  to  a  declaration  that  Miss 
Penny  was  to  hold  the  property  for  that  purpose,  or 
in  other  words  to  the  same  import,  upon  trust.  It 
seems  to  me  to  be  tantamount  to  a  bequest  upon  trust, 
and  if  so,  that  is  sufficient  to  exclude  Miss  Penny  from 
taking  the  beneficial  interest.  Such  views  and  wishes 
may  be  left  unexplained,  but  still  in  such  case  it  is 
clear  a  trust  was  intended,  and  that  is  sufficient  to 
exclude  the  legatee  from  the  beneficial  interest.  Once 
establish  that  a  trust  was  intended,  and  the  legatee 
cannot  take  beneficially.  If  a  testator  gives  upon 
trust,  though  he  never  adds  a  syllable  to  denote  the 
objects  of  that  trust,  or  though  he  declares  the  trust 
in  such  a  way  as  not  to  exhaust  the  property,  or 
though  he  declares  it  imperfectly,  or  though  the  trusts 
are  illegal,  still  in  all  these  cases  the  legatee  is  ex- 
^"^  *  eluded  and  the  next  of  kin  take.  But  there  is  peculiar 
fffiiaiv.  effect  in  the  word  '  trust.'     Other  expressions  may  be 

equally  indicative  of  a  fiduciary  intent,  though  not 
equally  apt  or  clear.     In  this  case,  however,  we  are 
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not  left  to  spell  out  a  trust  from  the  residuary  clause 
alone ;  the  fact  that  besides  a  legacy  of  £3000,  another 
legacy  is  expressly  given  to  Miss  Penny^  '  in  addition 
for  the  trouble  she  will  have  in  acting  as  executrix/ 
clearly  shows  that  she  was  not  intended  to  take  the 
residue  beneficially ;  because  if  Miss  Penny  was  to  take 
the  whole  residue  beneficially,  as  the  testatrix  must  be 
presumed  to  have  acted  upon  the  belief,  which  the  fact 
warranted,  that  her  estate  was  abundantly  sufficient  to 
satisfy  all  bequests;  there  could  be  no  object  in  taking 
out  of  that  residue,  of  which  she  was  to  have  the  whole, 
£3000  for  her  trouble ;  the  fact  of  the  legacy  not  only 
strongly  confirms,  but  is  only  consistent  with  the 
hypothesis,  that  the  whole  residue  was  not  to  be  taken 
beneficially.  It  cannot  be  referable  to  the  trouble  she 
would  have  in  the  execution  of  the  bequests  in  the 
will  itself  or  the  proved  codicils,  for  though  the  be* 
quests  are  numerous,  not  one  of  them  involves  any 
amount  of  trouble ;  whereas  the  views  and  wishes  of 
the  testatrix  to  which  she  alluded,  might  be  such  that 
the  carrying  them  into  effect  might  involve  the  exe- 
cutrix in  very  difficult  trusts  "  (x). 


Hitherto  those  cases  arismg  upon  words  of  recom-  Powen  in  the 

nature   ' 

trusts. 


mendation  have  been  considered  by  which  a  trust  "****" 


simply  has  been  held  to  be  created.  There  is,  however, 
another  class  of  cases  where  powers  are  given  to 
persons  accompanied  with  such  words  of  recommend- 
ation in  favour  of  certain  objects  as  to  render  them 
powers  in  the  nature  of  trusts ;  so  that  the  failure  of 
the  donees  to  exercise  such  powers  in  favour  of  the 
objects  will  not  turn  to  their  prejudice,  since  the  court 
will,  to  a  certain  extent,  take  upon  itself  the  duties  of 
the  donees  of  the  power  {y).  It  is  perfectly  clear  that 
where  there  is  a  mere  power  of  disposing,  and  that 


(x)  Langley  t.  T/immm,  6  De  O.  M.  &  G.  645  ;  Bernard  ▼.  Minthult, 
Johns.  276. 

(p)  Qude  T.  JTorthinffton,  3  De  O.  &  Sm.  389 ;  Izod  v.  Izod,  32  Bear. 
242. 
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power  is  not  executed^   this   court  cannot  execute 

it  (z).     It  is   equally  clear  that  wherever  a  trust  is 

created^  and  the  execution  of  that  trust  fails  by  the 

death  of  the  trustee,  or  by  accident,  this  court  will 

execute  the  trust  (a).  But  there  is  not  only  a  naere  trust 

and  a  mere  power,  but  there  is  also  known  to  the  court 

a  power  with  which  the  party  to  whom  it  is  given  is 

entrusted,  and  required  to  execute  ;  and  with  regard  to 

that  species  of  power,  the  court  considers  it  as  partak- 

Court  takcii      ing  so  much  of  the  nature  and  qualities  of  a  trust,  that 

their  ezecu-      ^^  ^^^  person  who  has  that  duty  imposed  on  him  does 

tion.  not  discharge  it,  the  court  will  to  a  certain  extent 

discharge  the  duty  in  his  room  and  place  (6). 

In  Bui^tmgh  v.  Philcax  (c),  a  testator  directed  that 
certain  stock  should  stand  in  his  name,  and  certain 
real  estates  remain  unalienated,  ''  until  the  following 
contingencies  are  completed ;  *'  and  after  giving  life 
interests  in  such  stock  and  estates  to  his  two  children, 
with  remainder  to  their  issue,  he  declared  that  in  case 
his  two  children  should  both  die  without  leaving  law- 
ful issue,  the  same  should  be  disposed  of,  as  after 
mentioned;  that  is  to  say,  the  survivor  of  his  two 
children  should  have  power  to  dispose  by  his  will,  of 
his  real  and  personal  estate,  "  amongst  my  nephews 
and  nieces  or  their  children,  either  all  to  one  of  them, 
or  to  as  many  of  them  as  my  surviving  child  shall 
think  proper/'  It  was  held  by  Lord  Cottenham  that 
a  trust  was  created  in  favour  of  the  testator's  nephews 
andniecesand  their  children,  subject  to  apowerof  selec- 
Cenoral  inten-  tion  and  distribution  in  his  surviving  child.  "  When 
tion  in  favour  fctere  appears,''  observes  his  Lordship,  *'  a  general 
ried  out,  if  intention  in  favour  of  a  class  and  a  particular  inten- 
p«riicuiar  in-  ^^^^  j^  favour  of  individuals  of  a  class  to  be  selected 
by  another  person,  and  the  particular  mtention  fails, 

{z)  Brown  T.  Sig^tf  8  Yes.  670. 
{n)  Ibid. 

{b)  Brown  ▼.  Mippt,  8  Yes.  661. 
(«)  6  Mj.  ft  Cr.  72. 


EXPRESS   FRIYATB   TRUSTS.  89 

from  that  selection  not  being  madoi  the  court  will 
carry  into  effect  the  general  intention  in  favour  of  the 
class/' 

In  Salisbury  v.  Denion  {d),  a  testator  by  will  gave  a 
fund  to  be  at  the  disposal  of  his  widow  by  her  will^ 
therewith  to  apply  a  part  for  charity^  the  remainder  to 
be  at  her  disposal  among  my  '^  relations^  in  such  pro- 
portions as  she  may  be  pleased  to  direct/'  The 
widow  died  without  exercising  the  power  of  determin- 
ing the  proportions  in  which  each  were  to  take.  Held 
that  the  bequest  was  not  void  for  uncertainty^  but 
that  the  court  would  divide  the  fund  in  moieties^  and 
g^ve  one  of  such  moieties  to  charitable  purposes^  and 
the  other  moiety  to  such  of  the  testator's  relatives  as 
were  capable  of  taking  within  the  statutes  of  distribu- 
tion (a). 

A  cestui  que  trust  is  the  peculiar  favourite  of  courts  Liability  of  a 
of  equity,  and  equity  has  sought  by  the  most  stringent  ^^'^^"^  ^ 
rules  to  protect  a  cestui  que  trust  against  the  mala  fides  appUcBtiun  of 
or  carelessness  of  his  trustee.     In  furtherance  of  this  E"'!??."*'" 

money. 

object,  the  doctrine  was  early  established  in  equity, 
that  if  a  trustee  for  sale  had  to  pay  over  the  purchase- 
money  to  other  persons  in  given  shares,  the  pur- 
chaser was  bound  to  see  that  the  trustee  applied  the 
purchase-money  accordingly,  unless  the  instrument 
by  which  the  trust  was  created  contained  a  declaration 
that  the  trustee's  receipt  should  be  a  good  discharge. 
In  the  absence  of  such  a  declaration  the  trustee  was 
considered  as  not  to  be  trusted,  and  the  purchaser, 
unless  he  looked  after  him,  was  himself  responsible 
for  the  misapplication  of  the  money.  This  rule 
bearing  very  hardly  on  purchasers,  and  mortgagees 
who  are  purchasers  pro  tanto,  and  being  in  the  way 
of  that  unfettered  disposition  of  property  which  the 


(<l)  3  K.  ft  J.  629. 

(#)  Little  T.  iVtfi/,  10  W.  R.  692 ;  Gou^h  t.  Bult,  16  Sim.  46. 


90  EXCLUSIVE  JURISDICTION. 

law  so  much  encourages,  several  legislative  acts  have 
been  passed  relieving  a  purchaser  of  the  most  onerous 
part  of  his  liability.  It  will  be  sufficient,  therefore, 
briefly  to  state  the  rules  by  which  the  purchaser's 
liability  is  regulated  in  cases  not  governed  by  the 
statutes. 

Piircbaser  of  1.  As  it  is  a  general  rule  at  common  law  that  per- 
exonerau^  flonalty  Constitutes  the  natural  and  primary  fund  for 
the  payment  of  the  debts  of  the  testator,  the  purchaser 
of  the  whole  or  any  part  of  it  was  not  bound  to  see 
that  the  purchase-money  was  applied  by  the  executors 
in  discharge  of  the  debts  (/).  But  even  in  this  case,  if 
there  be  fraud  on  the  part  of  the  purchaser,  he  will 
not  be  exonerated,  as  where  an  executor  disposes  of 
his  testator's  assets  in  payment  of  a  debt  of  his  own  (g). 

Trustor  2.  Where  real  estate  is  devised  to  trustees  upon 

Sof  °dTte' *^^s*^'  *^  s®^^  ^^^  payment  of  debts,  or  debts  and 
and  lefracim  legacies  generally,  or  if  the  lands  are  merely  charged 
genera  y.        ^j^j^  svLch  payment,  the  purchaser  is  exonerated  (A). 

Trust  for  pay-       8.  But  if  the  trust  directs  lands  to  be  sold  for  the 
twin  debts,  or    'pB>jment  of  certam  debts,  mentionmg  in  particular  to 
legacies  only,    whom  thoso  debts  are  owing,  or  if  there  is  a  trust  for 
payment  of  legacies  or  annuities  only,  the  purchaser  ia 
bound  to  see  to  the  proper  application  of  the  purchase- 
money  (i). 

I^rd  St  By  Stat.  22  &  23  Vict.,  c.  35,  sec.  23,  it  is  enacted 

22"&*23*Vict.,  *Jift*  "  ^'^  bona  fide  payment  to,  and  the  receipt  of  any 

c-  ''^^'  person  to  whom  any  purchase  or  mortgage  money  shall 

be  payable  upon  any  express  or  implied  trust,  shall 

effectually  discharge  the  person  paying  the  same  from 

(^f)  Ewer  V.  Corbet,  2  P.  W.  149  ;  Keane  t.  JRobarU^  4  Mad.  356. 

(/7)  Hill  ▼.  Simpson,  7  Ves.  152. 

(h)  EUiot  T.  Merryman,  1  L.  C.  59 ;  JeM  T.  Abbot,  cited  Co.  Litt  290 
b.  ;  Dowlin  ▼.  Hudson,  17  Beav.  248. 

(t)  Elliot  ▼.  Merryman,  1  L.  C.  69  ;  Johnion  T.  Ktnnett,  3  My.  ft  K. 
630. 
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seeing  to  tbe  application^  or  being  answerable  for  the 
misapplication  thereof^  unless  the  contrary  shall  be 
expressly  declared  by  the  instrament  creating  the 
tmst  or  security  (/)/' 

By  23  &  24  Vict.,  c.  145,  sec.  29,  it  is  further  en-  Lord  Cran- 
acted  that  "  the  receipts  in  writing  of  any  trustees  or  23  &  24  Vict 
trustee  for  any  money  payable  to  them  or  him  by  reason  c.  145. 
or  in  the  exercise  of  any  trusts  or  powers  reposed  or 
vested  in  them  or  him,  shall  be  sufGcient  discharges 
for  the  money  therein  expressed  to  be  received,  and 
shall  effectually  exonerate   the  persons  paying  such 
money  from  seeing  to  the  application  thereof,  or  from 
being    answerable   for    any    loss    or    misapplication 
thereof.'' 

The  23rd  section  of  Lord  St  Leonards'  Act  is  con-  Acts  not  retro- 
sidered  to  be  not  retrospective,  and  therefore  to  apply  "P^*^^^- 
only  to  instruments  executed  since  August  13,  1859, 
the  date  of  the  passing  of  the  act.  The  operation  of 
Lord  Cranworth's  Act  is  by  section  34  expressly  con- 
fined to  instruments  coming  into  operation  after  August 
28,  1860.  The  distinctions,  therefore,  which  have 
been  taken,  as  to  the  liability  of  purchasers  to  see  to 
the  application  of  their  purchase-money,  will  still 
apply  in  all  cases  arising  under  deeds  or  wills  executed 
before  the  respective  dates  of  those  acts  (k). 

With  regard  to  the  provisions  of  those  statutes,  it  Distinction  be- 
is  necessary  to  bear  in  mind  the  difference  between  a  ^|*a  trust  or ^ 
charge  of  money  on  lands,  and  a  trust  or  power  to  power  to 
raise  the  same  by  sale.     In  the  former  case  it  was  ^^"^'^^^ 
held  that,  though  the  owner  of  the  lands  was  not  a 
trnstee,  nor  the  owner  of  the  money  a  cestui  que  timst, 
yet  where  lands  so  charged  were  sold,  the  purchaser 
was  no  less  obliged  to  see  to  the  application  of  his 

{J)  Bennett  T.  Lytton,  2  J.  &  H.  158. 

{k)  Dart's  y.  &  P.  4tli  ed.  p.  646.     But  see  1  L.  C.  65,  where  it  is 
considered  that  Lord  St  Leonards*  Act  is  retrospectiTe. 
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purchase-money^  than  if  lie  had  bought  under  an  ex* 
press  trust  or  power.  The  only  exception  to  this 
rule  was^  as  we  have  already  seen^  where  there  was  a 
general  charge  of  debts.  Now,  however,  it  appears 
that  purchasers  of  land  subject  to  a  charge,  are  under 
the  above-mentioned  acts  exonerated  from  liability, 
except  in  certain  cases  to  be  hereafter  mentioned. 

Devisees  in  By  Lord  St  Leonards^  Act,  sec.  14,   where  by  a 

trust  subject     ^jjj   comine  into  operation  after  the  passincr  of  the 

to  a  charge  o  11.  ^  •  1      i 

may  sell  or  act,  a  testator  charges  his  real  estate  with  the  pay- 
^°h^f  an  °i6^^  of  liis  debts,  or  any  legacy  or  specific  sum  of 
express  power,  money,  and  devises  the  estate  so  charged  to  any 
trustee  or  trustees  for  the  whole  of  his  interest,  and 
does  not  make  any  express  provision  for  the  raising  of 
such  debts,  legacy,  or  sums  of  .money,  the  devisee  or 
devisees  in  trust,  notwithstanding  any  trusts  actually 
declared  by  the  testator,  may  raise  the  same  either  by 
actual  sale  or  by  mortgage ;  and  this  power  is  by  the 
15th  section  extended  to  all  persons  taking  the  estate 
by  survivorship,  descent,  or  devise,  or  appointment 
under  the  will,  or  by  the  Court  of  Chancery.  By  the 
16th  section,  where  the  estate  subject  to  the  charge  is 
not  devised  to  trustees  for  the  testator's  whole  interest, 
the  executor  or  executors  have  a  similar  power  of 
raising  the  amount  of  the  charge  by  sale  or  mort- 
gage. 

Exceptions.  By  section    18,  it  is  enacted   that   the   provisions 

contained  in  sections  14, 15,  and  16,  shall  not  extend  to 
a  devise  to  any  person  or  persons  in  fee  or  in  tail,  or 
for  the  testator's  whole  estate  and  interest  charged 
with  debts  or  legacies,  nor  shall  they  affect  the  power 
of  any  such  devisee  or  devisees  to  sell  or  mortgage  as 
he  or  they  may  by  law  now  do. 

Since  the  change  effected  by  this  enactment,  ques- 
tions as  to  the  power  to  give  receipts,  and  liability  to 
see  to  the  application  of  the  purchase-money,  have 
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for  the  fatare  become  of  little  practical  importance. 
To  qaote  the  words  of  a  learned  writer^ ''  in  cases  fall- 
ing within  the  14th  and  16th  sections  of  the  act^  the 
testator^  or  the  legislature  on  his  behalf,  has  created  a 
fiduciary  power.  A  charge  in  words  has  now  become 
a  trust  in  effect.  The  creditors  have  persons  appointed 
to  look  after  them ;  and  the  trustees  and  executors^ 
when  they  agree  to  act  under  the  will,  undertake  an 
express  trust ;  and  such  a  trust  as,  it  is  presumed, 
would  enable  them  (even  should  legacies  only  be 
charged)  to  give  an  effectual  receipt  under  the  29th 
section  of  the  act  23  &  24  Vict.,  cap.  145  {l)." 


(Q  Wmfl.  Real  AoetB,  p.  90 ;  and  fee  Dart*a  V.  k  P.  4th  ed.  p.  564. 
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Charities  are  so  highly  favoured  in  the  law,  that 
charitable  gifts  have  generally  received  a  more  liberal 
construction  than  gifts  to  individuals  (m). 

Thus,  if  a  testator  gives  his  property  to  such  person 
as  he  shall  hereafter  name  to  be  his  executor,  and 
afterwards  he  appoints  no  executor,  or  if  an  estate  is 
devised  to  such  person  as  the  executor  shall  name,  and 
no  executor  is  appointed,  or  if,  an  executor  being 
appointed,  he  dies  in  the  testator's  lifetime  and  no 
other  is  appointed  in  his  place,  in  all  these  cases,  if 
the  bequest  be  in  favour  of  a  charity,  the  Court  of 
Chancery  will  assume  the  office  of  an  executor,  and 
carry  into  effect  that  bequest  which  in  the  case  of 
individuals  must  have  failed  altogether  (n). 

Again,  if  the  testator  has  expressed  an  absolute  in- 
tention to  give  a  legacy  to  charitable  purposes,  but  he 
has  left  uncertain,  or  to  some  future  act,  the  mode  by 
which  it  is  to  be  carried  into  effect,  then  the  Court  of 
Chancery,  if  no  mode  is  pointed  out,  will  of  itself 
supply  the  defect^  and  enforce  the  charity  (o). 

Where  the  literal  execution  of  the  trusts  of  a  chari- 
table gift  become  inexpedient  or  impracticable^  the 
court  will  execute  them  cy-pres,  i.e,,  as  nearly  as  it 
can  to  the  original  purpose^  so  as  to  execute  them. 


i; 


im)  St.  1165. 

(It)  MilU  T.  Farmer^  1  Mer.  65,  96  ;   Moggridge  t.  Thackw$U^  7  Yes. 
36;  St.  1165.66. 
(o)  St.  1167. 


CHARITIES.  95 

althongli  not  in  mode^  yet  in  substance.  The  general 
principle  upon  which  the  court  acts  is  thus  laid  down 
by  Lord  Eldon  in  the  leading  case  of  Moggridge  v. 
Thackwell  {]>),  viz., "  that  if  the  testator  has  manifested  Applies  only 
a  general  intention  to  give  to  a  charity,  the  failure  of  a  MTrerarin-** 
the  particular  mode  in  which  the  charity  is  to  be  tention  of 
effectuated  shall  not  destroy  the  charity ;  but  if  the  ^  "^  ^' 
sabstantial  intention  is  charity,  the  law  will  substitute 
another  mode  of  devoting  the  property  to  charitable 
purposes,  though  the  formal  intention  as  to  the  mode 
cannot  be  accomplished/'  Thus,  where  there  was  a 
bequest  of  the  residue  of  the  testator's  estate  to.a  com- 
pany to  apply  the  interest  of  a  moiety  "  unto  the  re- 
demption of  British  slaves  in  Turkey  and  Barbary,'' 
one-fourth  to  charity  schools  in  London  and  its  suburbs, 
and  one-fourth  towards  poor  and  destitute  freemen  of 
the  company ;  there  being  no  British  slaves  in  Turkey 
and  Barbary,  the  court  directed  a  new  scheme  to  be 
framed  cy-pres,  and  approved  of  a  scheme  which  gave 
the  moiety  thus  undisposed  of  to  the  donees  of  the 
other  fourth  parts  (q). 

The  doctrine  of  cy-pres,  it  will  be  seen,  is  held 
to  be  only  applicable  whore  the  testator  has  mani- 
fested in  his  will  a  general  intention  of  charity,  and 
therefore  will  not  be  applicable  whenever  such  general  Not  where 
intention  is  not  to  be  found.  If,  therefore,  it  is  clearly  LgcSk  object 
seen  that  the  testator  had  but  one  particular  object  in 
his  mind,  as,  for  example,  to  build  a  church  at  W., 
and  that  purpose  cannot  be  answered,  the  next  of  kin 
will  take  (r). 

In  further  aid  of  charities,  the  court  will  supply  all  Defects  of  con- 
defects  of  conveyances,  where  the  donor  hath  a  capa-  ^^^  ^^^' 

ip)  7  Vm.  69. 

iq)  Att.^GenL  T.  The  Ironmongers*  Co.^  2  Bear.  313 ;  St.  1170  (a), 
(r)  St.  1182;    Clark  T.  Taylor^  1  Drew.  6i2;  Loecombe  t.  Wintring- 
ham,  13  Bear.  87. 


96 


EXCLUSIVE  JURISDICTION. 


no 


city  and  a  disposable  estate^  and  His  mode  of  donation 
does  not  contravene  the  provisions  of  any  statute  («). 

pse  of  time  And  to  give  another  instance  of  the  favour  shown 
to  charity,  lapse  of  time  in  equity  is  no  bar,  in  the 
case  of  charitable  trusts,  as  it  would  be  in  mere  cases  of 
private  trusts.  Thus,  in  the  case  of  a  charitable  trust, 
where  a  corporation  had  purchased  with  notice  of  the 
trust,  and  had  held  the  property  under  an  adverse 
title  for  one  hundred  and  fifty  years,  it  was  decided 
that  the  corporation  should  reconvey  the  property  upon 
the  original  trusts  (t). 


Aflsets  not 
marshalled  in 
fuTOor  of 
charities. 


Kiile  as  to 
marshalling. 


Although  the  general  rule  is  that  equity  favours 
charities,  there  is  one  case  where  this  rule  has  not  been 
followed.  Assets  will  not  be  marshalled  by  a  court  of 
equity  in  favour  of  a  charity.  Thus,  if  a  testator  give 
his  real  and  personal  estate  (consisting  of  personalty 
savouring  of  realty,  as  leaseholds,  and  also,  of  pure 
personalty)  to  trustees,  upon  trust  to  sell  and  pay  his ' 
debts  and  legacies,  and  bequeath  the  residue  to  a 
charity,  equity  will  not  marshal  the  assets  by  throwing 
the  debts  and  ordinary  legacies  upon  the  proceeds  of 
the  real  estate,  and  the  personalty  savouring  of  realty, 
in  order  to  leave  the  pure  personalty  for  the  charity  (u). 
The  rule  of  the  court  in  such  cases,  is  to  appropriate 
the  fund,  as  if  no  legal  objection  existed,  as  to  apply- 
ing any  portion  of  it  to  the  charity  legacies :  and  then 
to  hold  such  proportion  of  the  charity  legacies  to  fail, 
as  would  in  that  way  fall  to  be  paid  out  of  the  pro- 
hibited fund  (v). 

It  is  a  well-established  principle  that  if  the  bequest 
be  for  a  charity,  it  matters  not  how  uncertain  the  per- 

(*)  St  1171 ;  Sayer  y.  Sayer,  7  Hare,  377 ;  /«««  ▼.  Sayer,  3  Mac  A 
G.  606. 

(0  St  1192  (a)  ;  Att-Gen,  t.  Christ^a  Hospital,  3  My.  &  K.  344. 

(»/)  Fonrdnn  v.  Oowdey,  3  Mjr.  &  K.  397. 

(v)  William*  v.  Ke^'shaWy  1  Aeen,  274  w  ;  Robinson  ▼.  Oovemora  of  th$ 
Zcndon  Hospital,  10  Hare,  19 ;  Tudor's  L.  C.  in  Beal  Prop.  491. 
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sons  or  the  objects  may  be,  or  whether  the  persons  If  gift  be  for 
who  are  to  take  are  in  esse  or  not,  or  whether  the  ^ju  effectuate 
legatee  be  a  corporation  capable  in  law  of  taking  or  not,  »*  »*  *^  e?enti, 
or  whether  the  beqnest  can  be  carried  into  operation 
or  not ;  for  in  all  these,  and  like  cases,  the  Coart  of 
Chancery  will  treat  it  as  a  valid  charitable  bequest, 
and  will  dispose  of  it  for  snch  charitable  purposes  as 
it  shall  think  fit  (w).     But  where  the  bequest  may,  in  Bat  not  if  left 
conformity  to  the  express  words  of  the  will,  be  dis-  Jj  ^"JJ^'^for 
posed  of  in  charity  of  a  discretionary  private  nature,  other  thmi 
or  be  employed  for  any  general,  benevolent,  or  useful  p^JJJJJJ^* 
purposes,  or  for  any  general  purpose,  whether  chari- 
table or  otherwise,  or  for  charitable  or  other  general 
purposed  at  discretion,  the  bequest  will  be  void,  as 
being   too   general  and  indefinite  for  the    Court   of 
Chancery  to  execute.     Hence,  if  a  man  bequeaths  a 
sum  of  money  to  such   charitable  uses  as  he   shall 
direct,  by  codicil  annexed  to  his  will,  or  by  note  in 
writing,  and  he  leaves  no  direction  by  note  or  writing, 
the  Court  of  Chancery,  applying   the  rule  that  the 
nomination  of  the  particular  objects  is  only  the  mode, 
and  the  gift  to  the  charity  the  substance,  of  the  testa- 
mentary disposition,  will  carry  into  efiect  the  general 
intention  of  charity.     Yet,  if  a  testator  make  a  be- 
quest to  trustees  for  such  benevolent,  religious,  and 
charitable  purposes,  or  for  such  charitable  or  public 
purposes,  as  they  should  in  their  discretion  approve  of, 
the  legacy  cannot  be  supported  (x). 

The  following  rules  as  to  resulting  trusts  in  gifts  to  ^^^l^jngr 
charities  are  laid  down  in  Lewin  on  Trustees  (y).  to  charities. 

1.  Where  a  person  makes  a  valid  gift,  whether  by  i.  Where 
deed  or  will,  and  expresses  a  general  intention  of  g|j|r"4ble 
charity,  but  either  particularises  no  objects  (z),  or  such  intention,  no 

_^ resulting  trnst 

iw)St  1169. 

(jr)  Morict  t.  Bishop  of  Dwham,  9  Ves.  399,  10  Ves.  622  ;  Ellis  t, 
Sc%,  1  My.  &  Cr.  286. 

(y)  p.  130, 131. 

[z)  AU.'Gm,  ?.  Merrick,  Amb.  712. 

0 
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as  do  not  exhaust  the  proceeds  (a),  the  court  will  not 
suflfer  the  property,  in  the  first  case,  or  the  surplus  in 
the  second,  to  result  to  the  settlor  or  his  representa- 
tive, but  will  take  upon  itself  to  execute  the  general 
intention,  by  declaring  the  particular  purposes  to 
which  the  fund  shall  be  applied. 

2.  So  too  where  2.  Where  a  person  settles  lands,  or  the  rents  and 
exhausted  by  Profits  of  lands,  to  purposes  which  at  the  time  exhaust 
the  object  the  whole  proceeds,  but  in  consequence  of  an  increase 
bu/stbse'-  ^^  *^®  value  of  the  estate,  an  excess  of  income  subse- 
quently in-       quently  arises,  the  court  will  order  the  surplus,  instead 

of  resulting,  to  be  applied  in  the  same  or  a  similar 
manner  with  the  original  amount  (6). 

3.  Seei*»-^  3.  But  cvcu  in  the  Qase  of  charity,  if  the  settlor  do 

at  time  of  gift,  noticing  the  property  to  be  of  a  certain  value,  appro- 
priates part  only  to  the  charity,  the  residue  will  then, 
according  to  the  circumstances,  either  result  to  the 
Unless  donee  heir-at-law  (<?),  or  belong  to  the  donee  of  the  property, 
be  also  an  subject  to  the  charge,  if  the  latter  be  (as  in  the  case  of 
charity.  a  charitable  corporation)  itself  an  object  of  charity  (d), 

{a)  Att.'Gen.  v.  Tonna,  2  Ves.  Jr.  1. 

(b)  Thetford  School  Ca.  8  Rep.  130  b;  Beverley  t.  AtL-Gen,  6  H.  L. 
Cas.  310;  Att.'Gen.  y.  Caitu  ColUge^  2  Kee.  150;  Att.^Gm,  t.  Mar- 
ehant,  h.  R.  3  £q.  424. 

(c)  Att.-Gen.  v.  Mayor  of  Bristol^  2  J.  &  W.  308. 

\d)  Beverley^  v.  Att.-Gen.  6  H.  L.  Cas.  310  ;  Att.-Gen.  v.  SouthmouU 
ton,  6  H.  L.  Cas.  1 ;  Att.-Gen.  v.  Trin.  Coll.  (kmb.  24  Beav.  383. 
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CHAPTER  IV. 

IMPLIED  TRUSTS. 

An  implied  trust  is  a  trust  which  is  founded  on  an  Implied  trust*, 
unexpressed  but  presumable  intention  of  the  party 
creating  it.     Of  this  class  resulting  trusts  furnish  an 
example. 

1.  ''The  clear  result  of  all  the  cases,  without  a  L  Pnrchasee in 
single  exception,  is,  that  the  trust  of  a  legal  estate,  ^i^^  ro- 
whether  freehold,  copyhold,   or  leasehold,  whether  suit  to  the 
taken  in  the  names  of  the  purchaser  and  others,  or  in  P^"  ^^^' 
the  names  of  others  without  that  of  the  purchaser, 
whether  in  one  name  or  several,  whether  jointly  or 
9ucce88iv^,    results    to    the    man   who   advances   the 
purchase-money  ;  and  it  goes  in  strict  analogy  to  the 
rule  of  common  law,  that  where  a  feoffment  is  made 
without  consideration,  the  use  results  to  the  feoffor  (e)." 
To  illustrate  this  statement  of  the  doctrine,  suppose 
A.  advances  the  purchase-money  of  a  freehold,  copy- 
hold, or  leasehold  estate,  and  a  conveyance  surrender 
or  assignment  of  the  legal  interest  in  it  is  made  either 
to  B.,  or  to  B.  and  C,  or  A.,  B.,  and  C.  jointly,  or  to 
A.,  B.,  and  C.  successively ;  in  all  these  cases  a  trust 
will  result  in  favour  of  A. 

This  doctrine  is  applicable  to  personal,  as  well  as  to  Applicable  to 
real  estate  (/) .  "*"y  "  ^^^^ 

^'^  '  as  personalty. 

The  doctrine  of  resulting  trusts  is  applicable  also  to 
cases  where  two  or  more  persons  advance  the  purchase- 
money  jointly,  but  the  purchase  is  taken  in  the  name 

(#)  Difer  T.  2)y<T,  1  L.  C.  203. 

(/)  Ebrand  T.  Dancer,  2  Ch.  Ca.  26. 
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of  one  of  them ;  for  there  will  be  a  resulting  trust  in 
favour  of  the  other  as  to  so  much  of  the  money  as  he 
has  advanced  {g). 

But  not  90  as  But  no  trust  will  result  where  the  policy  of  an  Act 
jjoiicy  of  the  ^^  Parliament  would  be  thereby  defeated,  as  where 
law.  the  subject  matter  of  ihe  conveyance  is  a  British 

ship,  or  land  qualifying  the  grantee  to  vote  for  a  mem- 
ber of  parliament  (h). 

ii^tAnMU^  ^  *^®  advance  of  the  purchase-money  by  the  real 
to  show  actual  purchaser  does  not  appear  on  the  face  of  the  deed, 
purchaser.        ^^^  ^y^^  jf  j|.  |g  stated  to  have  been  made  by  the 

nominal  purchaser,  parol   evidence  is  admissible  to 

prove  by  whom  it  was  actually  made  (t).    It  has  been 

objected  that  the  admission  of  such  evidence  would  be 

Resulting        contrary  to  the  Statute  of  Frauds ;  but  it  will  be  seen 

trusts  not        that  the  trust  which  results  to  the  person  payinfir  the 

within  the  ,  j  x  i  •  -     l^. 

Statute  of  purchase-money  and  takmg  a  conveyance  m  the  name 
Frauds.  q{  another  is  a  trust  resulting  by  operation  of  law, 

and  trusts  of  that  nature  are  expressly  excepted  from 

the  statute  ( J  ).  . 

Hesultinif  Resulting  trusts,  however,  as  they  arise  from  an 

rehutted^y^  equitable  presumption,  may  be  rebutted  by  parol  evi- 
evidence  of       dence,  showinff  it  was  the  intention  of  the  person  who 

purchaser's  in*  *  o  * 

tention.  advanced  the  purchase-money  that  the  person  to  whom 

the  property  was  transferred  should  take  for  his  own 
benefit  (fe). 

The  presump-  And  where  the  purchaser  is  under  a  legal,  or,  in 
vancemeni       certain  cases,  a  merely  moral  obligation  to  maintain 

iff)  Wray  y.  SUtU,  2  V.  &  B.  388. 

(A)  Ex  parte  Tallopt  16  Ves.  68;  Groves  T.  Orovet^  3  Y.  &  J.  163, 
175  ;  Childert  t.  Childera,  1  De  G.  &  Jo.  482. 

(t)  Ryally,  JRyallf  1  Atk.  69  ;  Lmeh  y.  Leneh,  10  Yes.  611,  617 ;  Bari^ 
left  y.  Piekertgilly  1  Eden.  616. 

[j)  29  Car.  II.  c.  3,  s.  8. 

\k)  Zfeneon  t.  Colquhoun,  2  Drew.  21 ;  WketUr  ▼.  Smithy  1  Giff.  300 ; 
Lane  ?.  Diffhton,  Amb.  409. 
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the  person  in  whose  name  tlie  parcliase  is  made^ 
equity  will  raise  a  presumption  that  the  purchase  was 
intended  as  an  advancement.  Therefore  as  to  purchases 
made  in  the  name  of  children  or  of  persons  similarly 
favoured^  it  may  be  laid  down  as  a  general  rule  that 
there  will  prinid  facie  be  no  resulting  trust  for  the 
purchaser,  but,  on  the  contrary,  a  presumption  arises 
that  an  advancement  was  intended. 

(ft.)    In   whose    favour  this  presumption  will  ^®  Jj^J^^t^wiU 
raised.  be  raised. 

1.  In  favour  of  a  legitimate  child  (I),  i.  Legitimate 

child. 

2.  The  presumption  may  also  arise  in  favour  of  any  2.  One  to 
person  with  regard  to  whom  the  person  advancing  the  purehaserhas 
money  has  placed  himself  in  loco  parentis ;  thus,  in  placed  himself 
Beckford  v.  Beckford  (m),  an  illegitimate  son,  in  Ebrand  ^<^,,  ^' 

y.  Dancer  (n),  a  grandchild,  whose  father  was  dead  (o), 
and  in  Currant  v.  Ja^o  {p) ,  the  nephew  of  a  wife,  were  held 
entitled  to  property  purchased  in  their  names,  from 
the  presumption  of  advancement  being  intended.  But 
it  has  been  held  in  a  recent  case  that  the  mere  fact  that 
a  person  has  placed  himself  in  loco  parentis  towards 
the  illegitimate  child  of  his  daughter  did  not  alone 
raise  a  presumption  of  advancement  in  his  favour. 
Wood,  V.  C,  said, — "  The  court  has  never  then  held 
that  any  presumption  of  advancement  arose  merely 
from  the  fact  of  so  distant  a  relationship  (if  it  be  a 
relationship)  as  this^  nor  yet  merely  from  the  fact  that 
one  of  the  parties  was  in  loco  parentis  to  the  other. 
Here  I  am  asked  to  conjoin  both  the  doctrines,  and 
oat  of  the  weak  parts  of  both  to  make  one  strong  chain, 
and  hold  that  the  testator  was  under  the  obligation  of 

(0  Sidmouth  T.  Sidmoulh,  2  Beay.  447 ;  Dyer  t.  Ihfer,  2  Cox,  92. 

(m)  Lofft,  290. 

(Ji)  Oh.  Ca.  26. 

(o)  See  Soar  ?.  Fotter,  4  K.  &  J.  162. 

{p)\QoW.  C.  Ca.261. 
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making  provision  for  an  illegitimate  grandcliildy  whom 
he  was  not  under  any  obligation^  moral  or  legale  to 
support^  and  whose  father  was  alive^  merely  on  the 
ground  that  he  had  voluntarily  brought  up  and  edu- 
cated him  (g)/^ 

3.  A  wife.  3.  The  presumption  also  arises  in  favour  of  a  wife  (r). 

But  it  will  not  arise  when  the  purchaser  makes  the 
purchase  in  the  names  of  himself  and  a  woman  with 
whom  he  had  gone  through  the  mere  form  of  marriage^ 
as  in  the  case  of  a  marriage  with  a  deceased  wife's 
sister  («). 

In  Brew  v.  Martin  {t),  a  husband  entered  into  an 
agreement  for  the  purchase  of  land  in  the  name  of 
himself  and  his  wife^  and  died  before  the  whole  of  the 
purchase-money  was  paid.  Held^  that  the  purchase 
enured  for  the  benefit  of  the  widow,  and  that  the  un- 
paid purchase-money  was  payable  out  of  the  husband's 
personal  estate. 

Re  Dt  Time.  In  Be  Be  Visme  (u),  it  was  decided  that  where  a  mar- 
ried woman  had,  out  of  her  separate  property,  made 
a  purchase  in  the  name  of  her  children,  no  presumption 
of  advancement  arose ;  inasmuch  as  a  married  woman 
was  under  no  obligation,  as  the  law  then  stood,  to 
maintain  her  children  (v). 

The  presumption  of  advancement  being  an  eqnit- 

{q)  Tucker  v.  BurrotPy  2  H.  &  M.  616 ;  Forrest  t.  Forrest,  IS  W,  R. 
380. 

(r)  I>rew  ▼.  Martin,  2  H.  &  M.  130 ;  Eider  y.  Kidder,  10  Yes.  360. 

(«)  Soar  T.  Foster,  4  K.  &  J.  162. 

{t)  2  H.  &  M.  130. 

(w)  2  De  G.  Jo.  &  S.  17. 

{v)  Bj  sect.  14  of  the  Married  Women's  Propert]^  Act,  1870  (33  &  34 
Vict,  c.  93),  married  women  are  made  liable  to  maintain  their  children 
out  of  their  separate  property ;  and  by  sect.  13  a  similar  liabilit]r  is 
created  with  respect  to  their  husbands.  It  may  therefore  be  a  question, 
whether,  for  the  future,  the  presumption  of  advancement  may  not  arise, 
where  the  wife  has  made  purchases  in  the  name  of  her  chil(iren  or  hus- 
band. 
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able  presamption  may  be  rebntted  by  parol  evidence.  Rebnttable  by 
"The  advancement  of  a  son  is  a  mere  question  of  5*^^^®^*" 
intention^  and^  therefore^  facts  antecedent  or  contem- 
poraneous  with  the  purchase,  or  so  immediately  after  Of  contempo- 
it  as  to  constitute  a  part  of  the  same  transaction,  may  "«»fou«  acts 

.         .*  ,.       ,  /.      1        •        or  decuurations. 

properly  be  put  in  evidence  for  the  purpose  of  rebutting 
the  presumption  (w)/'  In  Williayns  v.  Williams  (x),  it 
was  objected  that  a  parol  dedaration  by  the  father  at 
the  time  that  he  intended  the  son  to  hold  as  trustee, 
amounted  to  the  creation  of  a  trust  in  his  own  favour, 
and  was  therefore  by  the  Statute  of  Frauds  rendered 
inadmissible.  But  this  objection  was  thus  answered  : 
that  *'  as  the  trust  would  result  to  the  father,  were  it 
not  rebutted  by  the  sonship  as  a  circumstance  of  evi- 
dence, the  father  may  counteract  that  circumstance  by 
the  evidence  arising  from  his  parol  declaration  (y).'^ 

A  fortiori  parol  evidence  may  be  given  by  the  son 
to  show  the  intention  of  the  father  to  advance  him  j  for 
such  evidence  is  in  support  both  of  the  legal  interest 
of  the  son  and  of  the  equitable  presumption  {z), 

Tlie  acts  and  declarations  of  the  father  subsequent  Subsequent 
to  the  purchase  may  be  used  in  evidence  against  him  ^e«J"«tion8  of 

Li  11  1-1  111      father  may  bo 

by  the  son,  although  they  could  not  be  used  by  the  used  againut 

father  against  the  son  (a) ;  and  the  better  opinion  seems  y^"^^  '"^ 

to  he,  that  the  subsequent  acts  and  declarations  of  the 

son  can  be  used  against  him  by  the  father,  where  there 

is  nothing  showing  the  intention  of  the  father  at  the 

time  of  the  purchase  sufficient  to  counteract  the  effect 

of  those  declarations  (&). 

The  presumption  of  advancement  will  not  be  re- 


(v)  Lewin  on  Trustees,  136 ;  Tumbridg€  t.  Carty  19  W.  R.  1047  ; 
bat  see  Devoy  y.  Ikvoy^  3  Sm.  &  GifT.  403. 

W  32  Beav.  370.      • 

vy)  Lewin  on  Trtftees,  144. 

(2)  Lamplugh  T.  Lamplugh,  1  P.  TVms.  113. 

(a)  Heddington  y.  Reddington,  3  Ridfif.  P.  G.  196,  197. 

(A)  Sidmouth  ?.  Sidmouth,  2  Bea?.  465 ;  Seawin  v.  Seawin,  I  Y.  &  C. 
C.  C.  65. 
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Presumption 
not  rebutted 
by  receipt  of 
rents  by 
father. 


batted  by  the  mere  circamstance  that  the  father  re- 
tains the  property  under  his  control,  or  that  he  receives 
the  rents  and  profits,  or  interest,  even  though  the  son 
were  no  longer  an  infant  (c). 


Where 
trusts  do  not 
exhaust  the 
whole,  the 
residue  re- 
sults. 


A  very  common  case  of  resulting  trusts  arises  where 
a  settlor  conveys  property  on  trusts  which  do  not 
exhaust  the  whole  property ;  in  that  case,  as  to  so 
much  of  the  property  respecting  which  no  trust  is  de- 
clared, there  will  be  a  resulting  trust  in  favour  of  the 
settlor  (d). 


Trustee  can- 
not generally 
take  bene- 
ficially. 


Dcrise  with  a 
charge  devisee 
takes  benefici- 
ally. 

Devise  on 
trust,  devisee 
a  trustee. 


It  is  a  leading  rule  with  regard  to  resulting  trusts, 
that  where  property  is  given  simply  upon  trust,  that 
the  trustee  is  excluded  by  that  fact  from  taking  bene- 
ficially, in  case  of  failure  of  the  whole  or  part  of  the 
purpose  for  which  the  trust  was  directed  (e).  Thus,  in 
King  v.  Benison  (/),  in  exemplifying  the  difference  be- 
tween a  gift  on  trust  and  a  gifl  vesting  the  beneficial 
interest  in  the  donee;  the  judgment  says,  "If  I  give 
to  A.  and  his  heirs  all  my  real  estate  charged  with  my 
debts,  that  is  a  devise  to  him  for  a  particular  purpose, 
but  not  for  that  purpose  alone.  If  the  devise  is  on 
trust  to  pay  my  debts,  that  is  a  devise  for  a  particular 
purpose,  and  nothing  more;  and  the  effect  of  these 
two  modes  admits  just  this  difference;  the  former 
is  a  devise  of  an  estate  for  the  purpose  of  giving  the 
devisee  the  beneficial  interest,  subject  to  a  particular 
purpose ;  the  latter  is  a  devise  for  a  particular  purpose 
with  no  intention  to  give  him  any  beneficial  interest ; 
where,  therefore,  the  whole  legal  interest  is  given  for 
the  purpose  of  satisfying  trusts  expressed,  and  those 
trusts  do  not  in  their  execution  exhaust  the  whole,  so 
much  of  the  beneficial  interest  as  is  not  exhausted  be- 


{e)  Sidmouth  v.  Sidmouth,  2  Bear.  447  ;  Grey  v.  Grey^  2  Swanst.  694 ; 
Williams  v.  WiUianu,  32  Beav.  370 ;  Bone  v.  Follard^  24  Beav.  283. 

{d)  Parnell  v.  ningBton,  3  8m.  &  Giff.  344. 
.   {e)  2  Sp.  225.  226. 

(/;  1  Yes.  &  Bea.  272. 
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longs  to  the  Heir;  but  where  the  whole  legal  interest 
is  gi7en  for  a  particular  purpose^  with  an  intention  to 
give  to  the  donee  of  the  legal  estate  the  beneficial  in- 
terest, if  the  whole  is  not  exhausted  by  the  particular 
parpose,  the  surplus  goes  to  the  devisee,  as  it  is  in- 
tended to  be  given  to  him/' 

Bat  suppose  that  a  trust  of  property  having  been  Death  of 
created  does  not  exhaust  the  whole  of  it,  and  there  is  ^tuiqwtrmt 
no  one  in  whose  favour  the  trust  can  result,  ue.,  that  intestate  and 
as  to  realty  the  owner  dies  intestate  and  without  heirs,  JlSitatives!^'^^' 
and  as  to  personalty  he  dies  intestate  and  without 
personal  representatives — ^who  takes  the  property  in 
each  of  these  cases,  the  crown  or  the  trustee  ? 

As  to  realty,  in  Burgess  v.  Wheate  (<7),  A.  being  seised  As  to  realty, 
in  fee  ex  parte  patemd,   conveyed    real    estate   to  ^J^  ^j^Jj 
trustees,  ii^  trust  for  herself,  her  heirs,  and  assigns,  to  in  f^- 
the  intent  that  she  should  appoint,  and  for  no  other 
use  whatsoever.     A.  died  without  having  made  an  ap- 
pomtment,  and  without  any  heirs  ex  parte  patemd ; 
it  was  held  that  the  maternal  heir  was  not  entitled, 
and  that  there  being  a  terre-tenant,  the  holder  of  the 
legal  estate,  the  crown  claiming  by  escheat  had  no  right 
to  a  conveyance  of  the  land,  and  that  the  trustees, 
therefore,  took  beneficially.     On  the  same  principle.  So  also  wliere 
where  a  mortgage  in  fee  is  made,  and  the  mortgagor  J^^^^w 
dies  intestate  and  without  heirs,  the  equity  of  re- 
demption does  not  escheat,  but  belongs  to  the  mort- 
gagee, subject  to  the  mortgagor's  debts  (h). 

As  to  personalty,  the  rule  is  very  diflTerent.    Under  As  to  person- 
the  circumstances  stated,  the  crown,  by  virtue  of  its  ^'  the  crown 
prerogative,  may  claim  it  as  bona  vacantia  (i),  vacantia. 

m 

Before  the  statute  1  Will.  IV.,  c.  40,  where  a  testa- 

{9)  1  Eden.  177. 

(A)  Beale  v.  8sfmond$,  16  Beay.  406. 

(f)  Taylcr  T.  Baygarth^  14  Sim.  8 ;  MiddUtm  t.  Spieer,  1  Br.  C.  C, 
201. 
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Executors 
took  undis- 
posed-of  re- 
sidue before 
1  Will.  IV., 
c.  40. 

Except  where 
excluded  by 
tostator*B  in- 
tention, ex- 
press or  im- 
plied. 


tor  made  no  express  disposition  of  the  residue  of  his 
personal  estate,  the  executors  were  at  law  entitled  to 
such  residue ;  and  courts  of  equity  so  far  followed  the 
law  as  to  hold  the  executors  to  be  entitled  to  retain 
such  residue  for  their  own  use^  unless  it  appeared  to 
have  been  the  testator's  intention  to  exclude  them 
from  the  beneficial  interest  therein.  In  that  case^  they 
were  held  to  be  trustees  for  the  person  or  persons  who 
would  have  been  entitled  to  such  estate  under  the 
statute  of  distributions,  if  the  testator  had  died  intes- 
tate. And  equity  laid  hold  of  any  circumstance  or 
expression  in  the  will,  which  might  appear  to  rebut 
the  presumption  of  a  gift  to  the  executors,  and  con- 
vert them  into  trustees.  Thus  the  intention  to  ex- 
clude the  executors  from  taking  beneficially,  was 
inferred  from  an  express  legacy  being  given  to  the 
executor,  or  where  equal  legacies  were  given  to  the 
executors,  if  more  than  one,  but  not  if  unequal  lega- 
cies were  given  them  (J). 


Executors  The  statute,  furthering  the  views  of  the  courts  of 

for  represent-    equity,  enacts  that  as  to  wills  made  after  the  1st 
ntivesof  g^p^^  J  §30   the  executors  shall  be  deemed  by  courts 

of  equity  to  be  trustees  for  the  persons  (if  any)  who 
would  be  entitled,  under  the  statute  of  distributions, 
in  respect  of  any  residue  not  expressly  disposed  of, 
unless  it  should  appear  by  the  will  that  the  executors 
were  intended  to  take  such  residue  beneficially. 
Whereas  before  the  statute,  the  presumption  was  in 
favour  of  the  executors ;  after  the  statute,  the  onus 
has  been  shifted  on  them,  of  proving  that  the  testator 
intended  them  to  take  beneficially  (ft). 


Kesulting 
trusts  under 


As  to  resulting  trusts  arising  under  the  operation 
of  the  doctrine  of  conversion,  the  student  is  referred 


U)  Lynn  Y.  Beaver,  T.  &  R.  63  ;  Blmkhom  y.  Featt,  2  Ves.  Sr.  26. 
[k)  Earriton  ▼.  Earrieony  2  H.  &  M.  237. 
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to  the  chapter  on  that  doctrine,  where  the  sabject  is  t^e  doctrine 

«  ,,     ,.        ^      ,   ,-.  •  *  of  conversion, 

failj  discussed  {I). 

Limitations  which  confer  an  estate  in  joint-tenancy  Joint-tenancy 
at  law,  have  the  same  effect  in  equity,  when  there  are  '^  ^^* 
no  circumstances  which  afford  grounds  for  departure 
from  the  rule  of  law  ;  so  that  where  two  or  more  per- 
sons purchase  lands,  and  advance  the  money  in  equal 
sliares,  and  take  a  conveyance  to  themselves  and  their 
heirs,  they  will  be  joint-tenants^  and  upon  the  death 
of  one  of  them  the  estate  will  go  to  the  survivor  (m). 
fiat  equity,  acting  on  the  broad  principle  that  equality  Eqnity  leans 
is  equity,  leans  strongly  against  joint- tenancy,  with  »9»"Mt  sur- 
the  inseparable  right  of  survivorship  ;  for  though  it  is  joint-tenancy. 
trae  that  each  joint-tenant  may  have  an  equal  chance 
of  being  the  survivor,  and  thus  taking  the  whole,  yet 
this  is  but  an  equality  in  point  of  chance  :  as  soon  as 
one  dies  there  is  an  end  to  the  equality  between  them  ; 
on  that  event  the  whole  accrues  to  the  survivor.     And 
the  equal  certainty  of  having  an  absolute  equal  share, 
or  a  share  proportionate  to  the  amount  of  the  pur- 
chase-money advanced,  is  considered  the  far  higher 
and  truer  equity  than  an  equal  chance  of  having  the 
whole  or  none  of  the  property  purchased  (n).     Joint- 
tenancy  not  being  favoured  in  equity,  courts  of  equity 
will  lay  hold  of  any  circumstances  from  which  it  can  Slight  circura-- 
reasonably  be  implied  that  a  tenancy  in  common  was  JS^htp" 
intended,  and  will  treat  the  surviving  joint-purchaser 
as  a  trustee   for  the   legal   representatives  of   the 
deceased  purchaser.     Thus  : — 

1.  Where  two  or  more  persons  purchase  lands  and  i.  Advance  of 
advance  the  purchase-money  in  unequal  proportions,  Jjo^eyun- 
and  this  appears  on  the  deed  itself,  this  makes  them  equally, 
iij  the  nature  of  partners  ;  the  survivor  will  be  deemed 

(0  p.  148. 

(m)  Litt  8.  280. 

(ft)  Itiffden  y.  VaUier,  2  Ves.  258. 
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in  equity  a  trustee  for  the  other,  in  proportion  to  the 
sums  advanced  by  him  (o). 

2.  Joint-mort-      2.  Where  money  is  advanced  either  in  equal  or 
^  ^^'  unequal  shares,  by  persons  who  take  a  mortgage  to 

themselves  jointly,  in  equity  there  will  be  a  tenancy  in 

common  (p). 


3.  No  sur- 
vivorship in 
commercial 
purchases. 


Land  devised 
in  joint- 
tenuucj. 


3.  The  same  rule  is  uniformly  applied  to  joint  pur- 
chases in  the  way  of  trade,  and  for  purposes  of  partner- 
ship, and  for  other  commercial  transactions,  by  analogy 
to,  and  in  expansion  and  furtherance  of,  the  great 
maxim  of  the  common  law : — Jv^  accreseendi  inter 
mercatoi'ea  pro  heneficio  commerdi  locum  non  habet  {q). 

Where,  however,  land  is  not  purchased  but  is  de- 
vised, to  two  persons  as  joint-tenants,  who  make  use 
of  it  for  partnership  purposes,  they  will  not  be  held 
tenants  in  common  in  equity,  unless  they  expressly 
agree  so  to  hold,  or  unless  it  can  be  inferred  irom  their 
mode  of  dealing  with  the  property  for  a  long  period  of 
time  (r). 

(o)  Lake  v.  Gib$ony  1  L.  C.  177. 

{p )  Morlei/  ▼.  Birdy  3  Ves.  631 ;  Hobinson  r.  Preston,  4  E.  ft  J.  506. 

iq)  Lake  y.  Gibton,  1  L.  C.  177^  St.  1207 ;  Jefereyt  t.  SmaU,  1  Vera. 
217. 

(r)  Jackion  t.  Jackson,  9  Yes.  591 ;  MorrU  v.  Barrett,  3  Too.  &  J. 
384. 
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CHAPTER  V. 

COKSTBUCTIYE  TBUBTS. 

A  coKSTBUCTiYX  trast,  ss  distingaished  both  from  ex- 
press and  implied  tmsts^  may  be  defined  to  be  a  trast 
which  is  raised  by  constmction  of  eqnity,  in  order  to 
satisfy  the  demands  of  justice  and  good  conscience 
without  reference  to  any  presumable  intention  of 
parties. 

The  doctrine  of  constructive  trusts  receives  its  most  Eqniuble 
frequent  illustrations  in  cases  of  what  have  been  termed  ^'^ 
''equitable  liens/*  A  lien  is  not,  strictly  speakings 
either  a  jti«  in  re,  or  a  jus  ad  rem  ;  that  is,  it  is  not  a 
property  in  the  thing  itself,  nor  does  it  constitute  a 
right  of  action  for  the  thing.  It  more  properly  con- 
stitutes a  charge  upon  the  thing  («). 

"  Where  the  vendor  conveys,  without  more^  though  Vendor's  lien 
the  consideration  is  upon  the  face  of  the  instrument  p^hwe- 
expressed  to  be  paid,  and  by  a  receipt  endorsed  upon  money, 
it,  if  it  is  the  simple  case  of  a  conveyance,  the  money, 
or  part  of  it,  not  being  paid,  as  between  the  vendor 
and  vendee,  and  persons  claiming  as  volunteers,  upon 
the  doctrine  of  this  court  ....  though,  perhaps,  no 
actaal  contract  has  taken  place,  a  lien  shall  prevail, 
in  the  one  case,  for  the  whole  consideration ;  in  the 
other,  for  that  part  of  the  money  which  was  not  paid  {t)." 

As  to  what  amounts  to  a  waiver  or  abandonment  of  WaiTer  or 
the  lien  the  general  rule  is  this,— that  the  abandon-  abandonment. 


(«)  St  1215. 

{t)  Per  Lord  Eldon  in  Mackreth  T.  Symmont^  1  L.  C.  295. 
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Lien  not  lost  ment  by  the  vendor  of  his  lien  *'is  to  depend,  not 
collateral  se-  upon  the  circumstance  of  taking  a  security,  but  upon 
curity  per  $e.  {;j^q  nature  of  the  security  as  amounting  to  evidence, 
as  it  is  sometimes  called,  or  to  declaration  plain,  or 
manifest  intention,  ....  of  a  purpose  to  rely  not 
any  longer  upon  the  estate,  but  upon  the  personal 
credit  of  the  individual  (u).*' 

^"^  It  is  now  settled  that  a  mere  personal  security  for 

the  purchase-money  as  a  bond  (t?),  or  a  bill,  or  a  pro- 
missory-note (u?),  will  not  per  «e  evidence  an  intention  on 
the  part  of  the  vendor  to  waive  his  lien  over  the  estate. 

True  rule.  Although  the  mere  giving  of  a  bond,  bill,  promissory- 

note,  or  covenant  for  the  purchase-money,  or  the 
granting  of  an  annuity,  secured  by  bond  or  covenant  («), 
will  not  be  sufficient  to  discharge  the  equitable  lien, 
yet  where  it  appears  that  the  note,  bond,  covenant,  or 
annuity  was  substituted  for  the  consideration-money, 
and  was,  in  fact,  the  thing  bargained  for,  the  lien  will 
be  lost  (2/).  Thus,  in  Buckland  v.  Pocknell  (z),  A. 
agreed  to  sell  an  estate  to  B.  for  an  annuity  of  £200, 
to  be  paid  to  him  for  life,  and  an  annuity  of  £92,  to  be 
paid  after  his  decease  to  his  son,  and  B.  was  to  pay 
off  a  mortgage  to  which  the  estate  was  subject.  Ac- 
cordingly B.  executed  a  deed,  by  which  he  granted 
the  annuities  to  A.  and  his  son,  and  covenanted  to 
pay  them ;  and  by  a  conveyance  of  even  date,  but 
executed  after  the  annuity  deed,  after  reciting  the 
annuity  deed,  A.  and  the  mortgagee,  in  pursuance  of 
the  agreement,  and  in  consideration  of  the  premises  and 
of  the  annuities  having  been  so  granted,  as  thereinbefore 
recited,  and  of  the  payment  of  the  mortgage-money. 


(u)  Maehreth  v.  St/mmom,  1  L.  C.  299. 

(r)  CollifiB  T.  CoUint,  31  Bear.  346. 

{w)  Hughes  T.  Kearney^  1  Scb.  &  Lefr.  134. 

(x)  Clarke  v.  Itoyle^  3  Sim.  499. 

(y)  1  L.  C.  317. 

{z)  13  Sim.  406. 
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conveyed  the  estate  to  B.  Upon  the  death  of  A.^  his 
son's  annuity^  which  had  been  assigned  to  the  plaintiff^ 
became  in  arrear.  Vice- Chancellor  Shadwell  held  that 
there  was  no  lien  for  the  annuity.  "  The  question/' 
observed  his  Honour,  "  is  whether  it  does  not  appear 
on  the  face  of  the  deed  that  the  party  who  contracted 
to  sell  the  land  has  got  that  which  he  contracted  to  have. 
Adverting  to  the  mode  in  which  the  conveyances  are 
made,  my  opinion  is,  that  it  would  be  quite  wrong, 
because  it  would  be  contrary  to  what  appears  to  have 
been  the  agreement  of  the  parties,  to  hold  that  after 
the  deeds  were  executed  any  lien  remained  for  the 
annuities.  As  there  was  a  separate  instrument,  which 
was  executed  first,  which  contained  a  distinct  grant  of 
the  two  annuities,  and  covenants  for  payment  of  them ; 
and  as  the  conveyance  was  made  expressly  in  considera- 
tion of  that  deed;  and  as  it  was  part  of  the  express 
stipulation  that  the  mortgage-money  should  be  paid 
off,  and,  consequently,  that  the  mortgagee  should 
convey  his  legal  estate  to  the  purchaser,  it  would  be 
quite  inconsistent  with  the  mode  in  which  the  parties 
have  dealt  to  say,  that  there  is  an  ulterior  latent  equity 
for  the  purpose  of  securing  the  annuity  in  a  manner 
in  which  neither  party  ever  thought  that  it  was  to 
be  secured ;  and  it  is  evident  that  they  did  not  think 
that  it  was  to  be  so  secured,  from  their  having  taken 
a  specific  security  for  it.  In  the  case  of  Parrot  v. 
Sweetland  (a),  which  came  before  me  and  Mr  Justice 
Bosanquet,  when  we  had  the  honour  of  being  Com- 
missioners of  the  Great  Seal,  we  affirmed  the  judg- 
ment of  Sir  J.  Leach  in  a  case  where  the  cause  of  the 
transaction  showed  that  the  party  had  got  that  for 
which  he  bargained  (6)." 

When  the  vendor  has  a  lien  against  the  vendee  for 


(a)  3  My.  &  K.  655. 

(b)  Dixon  y.  Gajffere,  21  Beay.  118;  Dyke  t.  Smdall,  2  Be  G.  M.  & 
6.  209. 
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nnpaid  parchase-money,  it  binds  the  estate  in  the 
hands  of — 

Aj^ainstwbom       1.  The  parchaser  and  his  heirs^  and  persons  taking 
bc\»n!orced:      nnder  them  as  volunteers  (c). 

2.  Purchasers  for  valuable  consideration^  who  bought 
with  notice  of  the  purchase-money  remaining  un- 
paid (d) ;  for  Qui  prior  est  tempore,  potior  est  jure. 

3.  The  assignees  of  a  bankrupt,  although  they  may 
have  had  no  notice  of  it ;  for  the  assignees  in  bank- 
ruptcy take  subject  to  all  the  equities  attaching  to  the 
bankrupt  (e). 

4.  Where  a  vendee  has  sold  the  estate  to  a  bond  fide 
purchaser  without  notice,  if  the  purchase-money  has 
not  been  paid,  the  original  vendor  may  proceed  against 
the  estate  for  his  lien,  or  against  the  purchase-money 
in  the  hands  of  such  purchaser  for  satisfaction ;  for,  in 
such  a  case,  the  latter,  not  having  paid  his  money, 
takes  the  estate  cum  onere,  at  least  to  the  extent  of  the 
unpaid  purchase-money.  And  this  proceeds  upon  a 
general  ground,  that  where  trust-money  can  be  traced, 
it  shall  be  applied  to  the  purposes  of  the  trust  (/). 


Where  the 
legal  estate  ifl 
outstanding. 


5.  If  the  legal  estate  be  outstanding,  then  as  the 
second  purchaser  for  value  without  notice  has  only  an 
equitable  interest,  he  will  be  postponed  to  the  equit- 
able lien,  which  comes  earlier  in  date ;  but  the  lien 
will  not  prevail  against  a  bond  ^cfo ,  purchaser  for 
valuable  consideration  without  notice,  who  has  the 
legal  estate  in  him  (g),  for  where  the  equities  are  equal 
the  law  shall  prevail. 

{e)  Maekreth  ▼.  Symmom,  1  L.  C.  326. 

(rf)   Walker  v.  Pretwiek,  2  Ves.  622 ;  ffuffhes  v.  Kearney,  1  Sch.  & 
Lefr.  135;  Morrie  ▼.  Vhamben,  29  Dcay.  246. 

{e)  Ex  parte  Hanson,  12  Ves.  349;  Fatoell  y,  Eeelis,  Amb.  721 
(/)  St.  1232,  Zench  t.  Leneh,  10  Ves.  511. 
(y)  Cator  T.  Pettibroke,  1  Bro.  C.  C.  302. 
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And  the  first  vendor  may  lose  his  lien  throngli  his  Vendor  may 
own  negligence.   Thus  in  Rice  v.  Rice  (A),  certain  lease-  ^neeliwnce 
holds  were  assigned  to  a  purchaser  by  a  deed^  which  Rice  t.  Rie$, 
recited  the  payment  of  the  whole  pnrchase-money,  and 
had  the  usual  receipt  endorsed  on  it ;  the  title-deeds 
were  delivered  up  to  the  purchaser.     Some  of  the 
vendors  received  no  part  of  their  share  of  the  purchase- 
money^  having  allowed  the  payment  to  stand  over  for 
a  few  days,  on  the  promise  of  the  purchaser  then  to 
pay.     The  day  after  the  execution  of  the  deeds,  the 
purchaser  deposited  the  assignment  and  title-deeds 
with  the  defendants,  with  a  memorandum  of  deposit 
to  secure  an  advance,  and  then  absconded  without 
paying  either  the  vendors  or  the  equitable  mortgagees. 
It  was  held  that  the  defendauts,  the  equitable  mort* 
gagees  having  the  better  equity,  were  entitled  to  pay- 
ment out  of  the  estate  in  priority  to  the  claim  of  the 
vendors  for  their  lien,  on  the  following  grounds : — 
That  though  as  equitable  interests  they  were  of  equal 
worth  in  their  abstract  nature  and  quality,  and  would 
have  been  paid  according  to  their  order  in  point  of 
time,  still  that  the  vendors  had  lost  their  priority  by 
their  own  negligence  j  that  "  the  vendors  when  they 
sold  the  estate  chose  to  leave  part  of  the  purchase- 
money  unpaid,  and  yet  executed  and  delivered  to  the 
purchaser  a  conveyance  by  which  they  declared,  in  the 
most  deliberate  and  solemn  manner,  both  in  the  body 
and  by  a  receipt  endorsed,  that  the  whole  purchase- 
money  had  been  paid ;  that  they  might  have  required 
that  the  title-deeds  should  remain  in  their  custody, 
with  a  memorandum,  by  way  of  equitable  mortgage, 
as  a  security  for  the  unpaid  purchase-money;  that 
they  voluntarily  armed  the  purchaser  with  the  means 
of  dealing  with  the  estate  as  the  absolute  legal  and 
equitable  owner,  free  from  every  shadow  of  encum- 
brance or  adverse  equity;  that  the  defendant,  who 
afterwards  took  a  mortgage,  was  in  effect  invited  and 
encouraged  by  the  vendors  to  rely  on  the  purchaser's 

(A)  2  Drew.  73. 
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title ;  and  that  they  had  in  effect  by  their  acts  assared 
the  mortgagee  that  as  far  as  they  (the  vendors)  were 
concerned^  the  mortgagor  had  an  indefeasible  title  both 
at  law  and  in  equity  (i)/' 


Vendee's  Corresponding  to  the  lien  of  the  vendor  is  the  right 

ma"J^'ly  pid^    ^f  ^^^  ^«^dee,  who  has  paid  the  whole  or  part  of  his 

purchase-         purchase-money  prematurely,  before  a  conveyance  to 

money.  Iiqyq  ^  Hen  upon   the  estate  in  the  hands  of  the 

vendor  (J) ;  and  this  lien  will  exist  not  only  as  against 

the  vendor^  but  also  as  against  a  subsequent  mortgagee 

who  had  notice  of  the  payments  having  been  made  (/r). 

Renewal  of  A  common  instance  of  a  constructive  trust  arises  in 

tee^in  ^is  own   *^®  renewal  of  leases ;  the  invariable  rule  being  that 
name.  a  lease  renewed  by  a  trustee  or  executor  in  his  own 

name^  even  in  the  absence  of  frauds  and  upon  the 
refusal  of  the  lessor  to  grant  a  new  lease  to  the  cestui 
que  trust,  shall  be  held  upon  trust  for  the  person  en- 
titled to  the  old  lease  {I),  And  this  rule  is  applicable  to 
persons  having  a  limited  interest  in  a  renewable  lease^ 
as  a  tenant  for  life ;  if  he  renews  it  in  his  own  name 
he  will  be  held  a  trustee  for  those  entitled  in  re- 
mainder (m).  And  the  reason  of  this  rule  is  obvious^  that 
it  is  but  fair,  if  a  tenant  for  life,  acting  upon  the  good- 
will that  accompanies  the  possession,  gets  a  more 
durable  term,  that  he  should  hold  it  for  the  benefit  of 
those  in  remainder  (n) .  So  likewise,  if  a  partner  renew 
a  lease  of  the  partnership  premises  on  his  own  account, 
he  will,  as  a  general  rule,  be  held  a  trustee  of  it  for 
the  firm(o). 


Or  by  tenant 
for  life. 


Or  partner. 


(t)  WiUon  ▼.  Keating,  4  De  O.  ft  Jo.  588. 

\j)  WythM  y.  Im,  3  Drew.  396 ;  Turner  t.  Marriott,  L.  B.  3  £q.  744. 

<^)  Watson  ▼.  Bote,  10  W.  R.  746,  10  Ho.  L.  Ca.  672. 

(/)  Keeeh  y.  Sandford,  1  L.  C.  44. 

(m)  MiU  y.  SiU,  3  H.  L.  Gas.  828 ;  Tern  t.  Sdwarde,  1  De  G.  ft  Jo. 
698. 

(n)  Jamee  r.  Dean,  15  Ves.  236. 

\o)  Feathm-etonhaugh  r.  Fenwiek,  17  Yes.  311;  Clegg  ▼.  lUhwick^  I 
Mac.  ft  0.  294  ;  £eU  y.  Bameit,  21  W.  B.  119. 
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A  trastee  or  executor  who  has  renewed  a  lease  has  Trustee  has  a 
a  lien  apon  the  estate  for  the  costs  and  expenses  of  the  fun^^for  ex- 
renewal  with  interest  (p).  penses  of 

.    renewal. 

Similarly  where  payments  have  been  made  in  order  Salrage 
to  prevent  the  lapse  of  a  policy,  the  person  making  ™^?^'*  ^^.  ^ 
such  payments  is  entitled  to  a  lien  for  the  amount  on  surance. 
the  proceeds  of  t}ie  policy,  on  the  footing  of  salvage 
moneys  (3). 

A  constructive  trust  may  arise  where  a  person  who  What  im- 
is  only  joint-owner,   acting   bona  fide,   permanently  PJ?^®"^®?'* 
benefits  an  estate  by  repairs  or  improvements ;  for  a 
lien  or  trust  may  arise  in  his  favour  in  respect  of  the  sum 
he  has  expended  in  such  repairs  or  improvements  (r). 
Thns  it  was  intimated  in  Neesom  v.  Clarkson  (s),  that 
althougli  a  person  expending  money  by  mistake  upon 
the  property  of  another  has  no  equity  against  the 
owner  who  was  ignorant  of  and  did  not   encourage 
him  in  his  expenditure  (t),  yet  if  it  were  necessary  for 
the  true  owner  to  proceed  in  equity  he  would  only  be  He  who  seeks 
entitled  to  its  assistance,  according  to   the  ordinary  ?l'***y.™"** 
rule,  by  doing  equity  and  making  compensation  for  °^'^'**^' 
the  expenditure.     But  a  person  will  have  no  equity 
who  lays  out  money  on  the  property  of  another  with 
full  knowledge  of  the  state  of  the  title  (u). 

So  again,  where  a  tenant  for  life,  under  a  will,  has  ImproTements 
gone  on  to  finish  permanently  beneficial  improvements  yfj^^^^'  ^' 
to  an  estate,  which  had  been  begun  by  the  testator^ 
courts  of  equity  have  deemed  the  expenditure  a  charge 


ip)  Hok  T.  Hole,  1  Ch.  Ga.  190;  Otppin  ▼.  Femeyhough,  2  B.  0.  C. 
291. 

{tfS  KorrU  v.  Caledonian  Insurance  Company^  L.  R.  8  Eq.  127; 
Gi'iy.  Downing,  L.  R.  17  Eq.  316. 

(1)  Lake  v.  Oihwn,  I  L.  C.  177. 

(»)  4  Hare,  97. 

(')  Nieholaon  v.  Hooper,  4  My.  &  Cr.  186. 

(m)  Ronnie  y.  Ywng^  2  De  G.  &  Jo.  136 ;  Mamtdm  t.  Dpton,  L.  H.  1 
H.  L.  129. 
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for  whicli  the  tenant  is  entitled  to  alien  (v).  Thus,  in 
Dent  V.  Dent  (w)  a  tenant  for  life  had  expended  on  the 
estate  large  sums, — 1.  In  completing  a  mansion 
house,  left  unfinished  by  the  testatrix ;  2.  In  erect- 
ing a  conservatory  and  vinery;  8.  In  rebuilding 
farmhouses,  Ac. ;  4.  In  erecting  cottages ;  5.  In 
erecting  permanent  furnaces,  works,  buildings,  &c., 
at  some  copper  works ;  6.  In  draining  marshy 
ground;  and  7.  In  making  payments  to  keep  a 
foreign  mine  working  so  as  to  prevent  its  forfeiture ; 
— it  was  held  that  he  was  entitled  to  no  allowance 
for  these  sums  out  of  the  personal  estate  of  the 
testatrix,  held  upon  similar  trusts,  or  to  any  inquiry 
respecting  them,  excepting  those  laid  out  in  complet* 
ing  the  mansion,  and  for  the  foreign  mine;  as  to 
which  an  inquiry  was  directed,  whether  the  outlay 
was  for  the  benefit  of  the  inheritance  {x). 

Heir  of  mort-       When  a  person  has  a  mortgage  in  fee  which  he  has 

fo^^^n^^    not   foreclosed,   the  legal   estate  in  the   mortgaged 

representa-       premises  descends,  in  case  of  intestacy,  to  his  heir ; 

tives.  ^^^  ^^   equity  the  mortgaged   estate  being   only  a 

security  for  money,  the  heir  or  devisee  will  be  held  a 

trustee  for  the  personal  representatives,  and  through 

them  for  the  persons  entitled  to  the  personal  estate 

of  the  mortgagee  {y). 

In  concluding  the  subject  of  trusts,  express,  implied^ 
or  constructive,  it  is  necessary  to  remind  the  reader 
that  the  cases  and  instances  given  in  the  preceding 
pages,  as  coming  under  the  head  of  trusts,  have  been 
selected  as  most  peculiarly  and  directly  illustrative  of 
that  subject,  and  are  by  no  means  to  be  considered 
as  exhaustive.     It  may  almost  be  said  that  the  whole 


i; 


(v)  Hibhert  T.  Cooke,  1  Sim.  ft  Stu.  552. 

\ic)  30  Ikav.  363. 

{x)  Dunne  ▼.  J>unne,  3  Sm.  ft  GifT.  22.  In  re  Zeiah'e  Eetate,  L.  R. 
6  Ch.  887. 

(y)  Tkornborough  y.  Baker,  2  L.  C.  1030.  Bat  see  37  ft  38  Vict,  c. 
78,  88.  4,  5. 
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science  of  equity  jarispradence  is  co-extensive^  and 
conterniinoas^  with  the  doctrine  of  trasts,  at  leasts 
it  is  certain  that  there  are  few  heads  of  equitable 
jurisdiction,  which  cannot,  with  greater  or  less  pro- 
priety, be  regarded  as  illustrative  or  explanatory  of 
the  rights,  duties,  and  liabilities  arising  out  of  the 
fiduciary  relation. 
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CHAPTER  VI. 

TRUSTEES  AND  OTHEBS  STANDING  IN  A  FIDUCIABT 

BELATION. 


Who  may  be 
trustees. 


Equity  never 
wants  a  trus- 
tee. 


In  general  terms,  a  trustee  should  be  a  person  capable 
of  taking  and  holding  the  legal  estate^  and  possessed 
of  natural  capacity  and  legal  ability  to  execute  the 
trusty  and  domiciled  within  the  jurisdiction  of  a  court 
of  equity  (2).  A  corporation  as  to  lands  (a),  a  feme 
covert  {b),  and  an  infant  (c),  as  to  both  real  and  personal 
estate,  are,  on  account  of  their  several  disabilities,  un- 
suited  to  hold  the  office  of  trustee.  Since  the  Naturali- 
sation Act  1870  (d),  an  alien  is  apparently  as  capable 
of  acting  as  trustee  as  a  native  bom. 

It  is  a  general  rule  in  courts  of  equity,  that  wher- 
ever a  trust  exists,  either  by  the  declaration  of  the 
party,  or  by  intendment  or  implication  of  law,  and 
the  party  creating  the  trust  has  not  appointed  any 
trustee  to  execute  it,  equity  will  follow  the  legal 
estate,  and  decree  the  person  in  whom  it  is  vested 
(not  being  a  fcona^cfe  purchaser  for  valuable  consi- 
deration without  notice,  or  otherwise  entitled  to  pro- 
tection) (e),  to  execute  the  trust.     For  it  is  a  rule  in 


(z)  Lewin  on  Trusts,  27. 

(a)  Ibid.  28,  29. 

{b)  Lake  T.  De  Lambert^  4  Yes.  595. 

{e)  Hearle  v.  Greenbank,  3  Atk.  712. 

{d)  33  &  34  Vict.,  c.  14,  s.  2 ;  as  to  old  law  see  Gilb.  on  Uses,  43. 
Fish  T.  Kiein,  2  Mer.  431. 

{e)  Thortidike  v.  Hunt,  3  De  6.  &  J.  563 ;  Saltbttry  v.  Bagott,  2 
Swanst.  608. 
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equity  which  admits  of  no  exception,  that  a  court  of 
eqoitj  never  wants  a  trustee.  And  this  rule  is  ap- 
plied where  property  has  been  bequeathed  in  trust, 
without  the  appointment  of  a  trustee ;  if  it  is  personal 
estate,  the  personal  representative  is  deemed  the 
trustee;  and  if  real  estate,  the  heir  or  devisee  is 
deemed  the  tru8tee,and  is  bound  to  its  due  execution  (/). 
The  lapse  of  the  legal  estate  never  has  the  least  influ- 
ence upon  the  trusts  to  which  it  is  subject ;  if  the  in- 
dividuals named  as  trustees  fail  either  by  death  or  by 
being  under  disability,  or  by  refusing  to  act,  the 
court  will  provide  a  trustee;  if  no  trustees  are  ap- 
pointed at  all,  the  Court  of  Chancery  assumes  the 
office  in  the  first  instance ;  if  the  trust  cannot  be  exe- 
cuted through  the  medium  which  was  in  the  primary 
view  of  the  testator,  it  must  be  executed  through  the 
medium  of  the  Court  of  Chancery.  Therefore,  the 
trustee  is  in  fact  a  mere  machine,  and  for  whom  he 
shall  be  trustee  depends  entirely  upon  the  will  of  his 
reAttii  que  trusty  whether  he  was  such  in  the  original 
creation  of  the  trust,  or  has  become  such  by  devolu- 
tion or  transfer  (^),  and  on  the  death  of  one  trustee,  the 
joint  o£5ce  survives  (/<). 

The  cestui  que  trust  is  entitled  to  file  a  bill  against  Trustee  may 
his  trustee,  and  compel  him  to  the  execution  of  any  ^  anv^act  of 
particular  act  of  duty,  and  a  fund  in  the  hands   of  duty, 
trustees  may  be  bound  by  any  act  or  assignment  by 
the  cestui  que  h'ust  who  is  suijmis  without  the  con- 
sent of  the  trustees  (f).     If  the  cestui  que  trust  has  Or  restrained 
reason  to  suppose,  and  can  satisfy  the  court  that  the  J|^'ie*'ai  ttoe 
trastee  is  about  to  proceed  to  an  act  not  authorised  by 
the  true  scope  of  the  trust,  he  may  obtain  an  injunc- 
tion from  the  court  to  restrain  the  trustee  from  such  a 


{J)  St  976. 

{g)  2  Sp.  876 ;  Att.-Gen,  v.  Dotoning,  Wilm.  R.  23. 

(A)  Att.^Gen.  ▼.  Oleg,  1  Atk.  366. 

\%)  Donaldson  t.  Donaldton,  Kay,  711. 
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Trustee  can- 
not renounce 
after  accept- 
ance. 


wanton  exercise  of  his  legal  power  (j).  A  trustee  who 
has  accepted  the  trust  cannot  afterwards  renounce  it. 
The  only  mode  in  which  he  can  obtain  a  release  is 
either  under  the  sanction  of  a  court  of  equity,  or  by 
virtue  of  1.  special  power  in  the  instrument  creating 
the  trust,  or  with  the  consent  of  all  parties  interested 
in  the  estate,  being  sui  juris  (A;). 


Trustee  can- 
not delegate 
his  office. 


The  office  of  trustee  being  one  of  personal  confidence 
cannot  be  delegated.  Trustees,  who  take  on  them- 
selves the  management  of  property  for  the  benefit  of 
others,  have  no  right  to  shift  their  duty  on  other 
persons,  and  if  they  do  so,  they  remain  subject  to 
responsibility  towards  their  cestui  que  trust  for  whom 
they  have  undertaken  the  duty  (Z). 


Delegation 
permitted 
where  there 
is  a  moral 
necessity  for 
U. 


But  trustees  and  executors  may  justify  their  admin- 
istration of  the  trust-fund  by  the  instrumentality  of 
others,  where  there  exists  a  moral  necessity  for  it. 
Necessity,  which  includes  the  regular  course  ofbv^ness, 
will  exonerate.  Thus,  if  *'  an  executor  living  in 
London,  is  to  pay  debts  in  Suffolk,  and  remits  money 
to  his  co-executor  to  pay  those  debts,  he  is  considered 
to  do  this  of  necessity,  he  could  not  transact  business 
without  trusting  some  person,  and  it  would  be  im- 
possible for  him  to  discharge  his  duty,  if  he  is  made 
responsible  when  he  remitted  money  to  a  person  to 
whom  he  would  have  himself  given  credit,  and  would 
in  his  own  business  have  remitted  money  in  the  same 
way  {m)" 


The  care  and        Trustees  or  executors  are  bound  to  take  the  same 
diligence  re-     ^^^  ^f  ^^^g^j  property,  as  a  man  of  ordinary  caution 


(j)  Balls  T.  Struit,  1  Hare,  146 ;  Lewin  on  Tr.  613. 

(k)  Mamon  ▼.  Baiilie,  2  Maoq.  H.  L.  Gas.  80 ;  Lewin  on  Tr.  204. 

(/)  lUrner  t.  Comey,  6  Bea?.  617  ;  Botioek  y.  Floyer,  1  L.  R.  Ch.  26 ; 
£ave9  ▼.  Hiek$on^  30  Bear.  136. 

(m)  Joy  T.  CampML,  1  Sch.  &  Lef.  341 ;  Clough  T.  Bimd,  3  My.  ft  Cr. 
497  ;  Ex  parte  Belchier,  Amh.  219. 
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..Tors  buy  up  any  debt  or  encum-  Tnistce  buv- 
.Mj  trust  estate  is  liable,  for  a  less  fof  hmi«elf  can 

My  duo  thereoD,  they  will  not  be  charge  only 
:i»'  benefit  to  themBelves,  but  the  «g»ve- 

«'s,  or  other  cestui  que  trust,  shall 
jL'  of  it  (a). 


•Mistee  OP  executor  use  the  fund  com-  Trusts  trad- 

■,        .  •]        «,.        «       .  .     inip  with  tnist- 

.iro  in  buying  and  sellmg  land,  or  m  esSite  most 
lions,  or  lay  out  the  trust- money  in  a  account  for 
{venture,  as  in  fitting  out  a  vessel  for  a 
i'  he  employ  it  in  business,  iu  all  these 
the  executor  or  trustee  is  liable  for  all 
•'stni  que  trust  may  insist  either  on  having 
.11(1  replaced  with  interest,  or  on  haying  the 
.•le  by  the  trust-funds  so  employed  (6). 

..nvlse,  a  person  standing  in  a  fiduciary  relation  f^annot  renew 

iuother,  will  not  be  allowed  to  benefit  by  his  JwiTiiarac! 
' .'   obtaining  a  renewal  of  a  lease  in  his  own 
hut  will  be  deemed  in  equity  to  be  a  trustee  for  Or  purcha« 
•  interested  in  the  original  term  (c),  nor  will  a  ""  •<»^'*^- 
wm,  as  a  general  rule,  be  permitted  to  purchase 
■  rust-estate  from  his  cestui  que  trust  {d). 

:ho   foregoing    principles    apply  to    constructive  Same  prin- 
■♦tees,  as  agents  (e),  guardians  (/),  partners  (gf),  ciples  apply  to 
uciors  of  companies  (A),  and  generally,  to  all  per- 
'fu  clothed  with   a  fiduciary  character  (i).      They 
'ist  refund  all  profits  improperly  made,  and  will  be 

!•!  f96ley  T.  Quilter,  4  Drew.  184,  2  Dd  O.  &  Jo.  327 ;  FoBbroohe  ▼. 
./m,  I  My.  k  K.  226. 

(•}  Docker  t.  Somea,  2  My.  &  K.  So-S ;  Townend  T.  Thtcnend,  1  Giff. 
<k|;  trmtt  T.  Blandford,  I  Hare,  263. 
'«)  Ketch  T.  Sandford,  1  L.  C.  44. 

0  Fom  T.  MacJtreth,  1  L.  C.  115. 

)  Morni  T.  J'aske,  2  Atk.  64 ;  Kimber  t.  Barhety  L.  R.  8,  C3i.  66. 

f]  Ft^fca  T.  Ghvcr,  3  P.  W.  26. 

r>  WM^rhtm  t.  Wedderhum,  4  My.  ft  Cr.  41. 

i)  Qi.  LuaBcmbourg  Rail.  Co,  ▼.  Maffnay^  25  Bear.  686. 
^*)Pthr  T.  8omc8,  2  My.  k  K.  665 ;  Fifttcr  y.  M*Kinn<m,  6  Gr.  610. 
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allowed^  as  a  general  rale,  no  remuneration  for  their 
trouble  (j). 


Ctinstructive         Jf^  however,  a  person  does  not  expressly  fill  any 
same  extent  a«  fiduciary  character,  as  that  of  trustee  or  executor,  but 
express  trustee,  jg  merely  a  constructive  trustee,  his  liabilities   are 
widely  different  from  those  of  an  express  trustee. 
His  duties  and  responsibilities  are  matter  of  contract, 
and  he  is,  as  it  appears,  not  bound  by  many  of  the 
rules  which  equity  has  annexed  to  the  express  fiduciary 
relation.     The  distinction  is  clearly  drawn  in  Lord 
Remarks  of      Westbury's  judgment  in  Knox  v.  Oye  {k) .   There  it  was 
in  \',ioxv7^  attempted  to  be  argued,  that  a  surviving  partner  was 
o\ve.  a  trustee  of  the  share  of  his  deceased  partner,  but  his 

Lordship,  after  adverting  to  the  case  of  vendor  and 
purchaser,  and  stating,  that  there,  though  the  vendor 
might  by  a  metaphor  be  called  a  trustee,  he  was  a 
trustee  only  to  the  extent  of  his  obligation  to  perform  the 
agreement  between  himself  and  the  purchaser,  pro- 
ceeded as  follows : — "  In  like  manner  here,  the  sur- 
viving partner  may  be  called  a  trustee  for  the  dead 
Time  runs  in     man,  but  the  trust  is  limited  to  the  discharge  of  the  oh- 
rtructir^^  ^^'   %^^^^>  which  is  liable  to  be  barred  by  lapse  of  time. 
trustee.  As  between  the  express  trustee  and  cestui  que  trust, 

time  will  not  run,  but  the  surviving  partner  is  not  a 
trustee  in  that  full  and  proper  sense.  It  is  most  import- 
ant to  mark  this  again  and  again,  for  there  is  not  a  more 
fruitful  source  of  error  in  law  than  the  inaccuracy  of 
language.  The  application  to  a  man,  who  is  improperly 
and  by  metaphor  only  called  a  trustee,  of  all  the  conse- 
quences which  would  follow  if  he  were  a  trustee  by 
express  declaration — ^in  other  words,  a  complete  trustee 
— holding  the  property  exclusively  for  the  benefit  of  the 
cestui  que  trust,  well  illustrates  the  remark  made  by 


{j)  Imperial  MireantiU  Credit  Aaeodatum  t.  ColemoHf  L.  R.  6  H.  L. 
189. 
(i)  L.  R.  5  H.  L.  656,  676. 
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Lord  Macclesfield^  that  nothing  in  law  is  so  apt  to 
mislead  as  a  metaphor  (/)/' 

Similarly^  where  a  person  is  a  constmctive  trustee^  Constructire 
as  having  employed  the  money  of  another  in  a  trade  ^^  remun- 
or  business^  although  he  must  account  for  the  profits  eration  for 
of  the  money  he  has  employed^  he  may  have  an  allow- 
ance  made  to  him  for  his  loss  of  time  and  for  his  skill 
and  trouble  (m). 

In  Townley  v.  Sherborne  (n),  the  extent  of  the  re-  One  tnutee 
sponsibility  of  one  trustee  for  the  acts  or  defaults  of  ^*^^^.^)^'^ 
his  co-tmstee  was  first  discussed.  A.^  B.^  C,  and  D., 
were  trustees  of  some  leasehold  premises.  A.  and  B. 
collected  the  rents  during  the  first  year  and  a  half, 
and  signed  acquittances^  but  from  that  period  the 
rents  were  uniformly  received  by  an  assign  of  C.  The 
liability  of  A.  and  B.  during  the  first  year  and  a  half 
was  undisputed,  but  the  question  was  raised  whether 
they  were  not  also  chargeable  with  the  rents  which 
had  accrued  subsequently,  but  had  never  come  to  their 
hands  P  After  much  consideration,  the  judges  decided 
— ^That  where  land  or  leases  were  conveyed  to  two  or 
more  upon  trust,  and  one  of  them  receives  all  or  the 
most  part  of  the  profits,  and  after  dieth  or  decayeth 
in  his  estate,  his  co-trustee  shall  not  be  charged  or 
be  compelled  in  the  Court  of  Chancery  to  answer  for 
the  receipts  of  him  so  dying  or  decayed,  unless  some  Unlefls  in  case 
practice,  fraud,  or  evil-dealing  appears  to  have  been  J^^ijconduct. 
in  them,  to  prejudice  the  trust,  for  they  being  by  law 
joint-tenants,  or  tenants  in  common,  every  one  by 
law  may  receive  either  all  or  as  much  of  the  profits  as 
he  can  come  by ;  it  is  no  breach  of  trust  to  permit  one 
of  the  trustees  to  receive  all,  or  the  most  part  of  the 
'  "  ~^^^^  '         »  ^— ^^' 

(0  Taylor  y.  Taylor^  28  L.  T.  189 ;  Edwards  y.  Warden,  22  W.  R. 
669. 

(m)  Brown  y.  Litton,  1  P.  "W.  140;  Brown  r.  Jk  Tatief,  Jac.  284;     . 
Jheker  y.  Somea,  2  H«  &  K.  656. 
(fl)  2  L.  C.  858. 
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profits^  it  falling  out  many  times  that  some  of  the 
trustees  live  far  from  the  lands^  and  are  put  in  trust 
out  of  other  respects  than  to  be  troubled  with  the  re- 
ceipt of  the  profits.  And  it  was  also  resolved  that  if^ 
upon  the  proofs  of  circumstances^  the  court  should  be 
satisfied  that  there  had  been  any  dolus  malus,  or  any 
evil  practice,  fraud,  or  ill  intent  in  him  that  per- 
mitted his  companion  to  receive  the  whole  profits,  he 
Trustee  not  should  be  charged  though  he  received  nothing  (o).  It 
ing  wv/Jma'  ^^  ^^^^  decided  in  Tovmley  v.  Sherborne,  that  if  a 
in  receipts.  trustee  joined  with  his  co-trustees  in  signing  receipts, 
he  was  liable,  even  though  he  had  received  nothing ; 
but  in  later  times  the  rule  has  been  established  that  a 
trustee  who  joins  in  a  receipt  for  conformity,  but 
without  receiving,  shall  not,  by  that  circumstance 
alone,  be  rendered  liable  for  a  misapplication  by  the 
trustee  who  receives,  for  '^  it  seems  to  be  substantial 
injustice  to  decree  a  man  to  answer  for  money  which 
he  did  not  receive,  at  the  same  time  that  the  charge 
upon  him,  by  his  joining  in  the  receipts,  is  but 
notiotial  (p)/'  Where  the  administration  of  the  trust  is 
vested  in  co-trustees,  a  receipt  for  money  paid  to  the 
account  of  the  trust  must  be  authenticated  by  the 
signature  of  all  the  trustees  in  this  their  joint  capacity, 
and  it  would  be  tyranny  to  punish  a  trustee  for  an 
act,  which  the  very  nature  of  his  office  will  not  permit 
him  to  decline  (j). 


Onusontnia-  ^^  ^^^>  where  trustees  join  in  a  receipt,  primd 
tee  to  prove  facte  all  are  to  be  considered  as  having  received  the 
not  actually  '  ^onej.  But  it  is  competent  to  a  trustee,  and,  if  he 
receive.  means  to  exonerate  himself  from  that  inference,  it  is 

necessary  for  him  to  show  that  the  money  acknow- 
ledged to  have  been  received  by  aU^  was  in  fact 


(o)  Mueklow  T.  FuiUr,  Jac.  198 ;  Booth  ▼.  Booths  I  Beav.  125. 
(p)  Fellows  y.  Mitchell,  1  P.  W.  81 ;  Jnr$  Fryer^  3  K.  &  J.  317. 
{q)  Lewin,  216. 
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recei7ed  by  one^  and  the  other  joined  only  for  con- 
fonnity  (r). 

Thongh  a  trustee  is  safe  if  he  does  no  more  than  Tnutoejoin- 
anthorise  the  receipt  and  retainer  of  the  money  by  JJrot  musTnot 
his  co-trustee^  yet  he  will  not  be  justified  in  allowing  permit  the 

ii  .  ••"I'lj^  1  'J  inoncv  to  lie 

tiie  money  to  renKun  in  ms  hands  for  a  longer  penod  ^q  ^^^^  ^^^^^ 
than  the  circumstimces  of  the  case  reasonably  require  («).  o^*  co-tri»tee. 

Co-executors^  like  co-trustees,  are  generally  answer-  Co^xecntora 
able,  each  for  his  own  acts  only,  and  not  for  the  acts  their  own  acts 
of  any  co-executors  (t)  •   But  in  respect  of  receipts,  the  ^^^y- 
case  of  co-executors  is  materially  different  from  that 
of  co-trustees,  and  this  difference  arises  not  from  any  Difference 
principle,  but  from  the  different  powers  with  which  trultew  and 
co-trustees  and  co-executors  are  respectively  invested  co-executoi**. 
by  the  law,  so  that  a  particular  circumstance  which 
would  afford  a  presumption  of  the  performance  of  an 
act  involving  responsibility  in  the  case  of  an  executor, 
would  not  afford  any  presumption  thereof  in  the  case 
of  a  trustee.     An  executor  has,  independently  of  his 
co-executor,  a  full  and  absolute  control  over  the  per- 
sonal assets  of  the  testator,  and  is  competent  to  give 
valid  discharges  by  his  own  separate  act.  If,  therefore, 
an  executor  join  with  a  co-executor  in  a  receipt,  he  Executor  join- 
does  an  unnecessary  and  voluntary  act,  and  will  there-  ^p^^fi^^^ 
fore  be  answerable  for  the  appHcation  of  the  fund  (n).  ^^'^e. 
In  JFestley  v.  Clarke  (v),  this  general  rule  was  thus 
modified.     T.,  one  of  three  executors,  had  called  in  a 
suTu  of  money,  secured  by  a  mortgage  for  a  term  of 
years,  and  received  the  amount,  and  afterwards,  but  the 
same  day,  sent  round  his  clerk  to  his  co-executors, 
with  a  particular  request  that  they  would  execute  the 

(r)  Sriee  t.  Stokes,  2  L.  C.  865 ;  11  Ves.  319. 

(«)  Briee  ▼.  Stokes,  u^  supra ;  Thompson  y.  Finch,  8  De  G.  M.  & 
G.  660 ;  Walker  y.  Synumds,  3  Swanst.  1 ;  Hanbury  y.  Kirktand,  3 
Sim.  266.  »  *r  , 

(0  WilUams  y.  Nixon,  2  fieay.  472. 
(»)  Briee  y.  Stokes,  11  Yee.  319. 
(p)  1  Bden.  367. 
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tee  allowed  charge  for  basiness  done  by  him  in  relation  to  the 
out^a?^^^.  *ru8t,  except  for  his  costs  out  of  pocket  only,  unless 
there  is  a  provision  in  the  instrument  creating  the 
trust,  enabling  him  to  receive  remuneration  for  the 
transaction  of  such  business  (vj),  and  even  where  a  so- 
licitor is  appointed  executor,  and  is  to  be  '*  at  liberty 
to  charge  for  professional  services,  he  can  only  charge 
for  services  strictly  professional,  and  not  for  matters 
which  an  executor  ought  to  have  done  without  the 
intervention  of  a  solicitor,  such  as  for  attendances  to 
pay  premiums  on  policies,  or  attending  at  the  bank  to 
make  transfers,"  &c.  (a?). 


Trustees  may 
stipulate  to 
receive  com- 
pensation. 


Although  trustees  or  executors  will  not  in  general 
be  entitled  to  any  allowance  for  their  trouble,  there  is 
nothing  to  prevent  them  contracting  with  their  cestui 
qiie  trust,  to  receive  some  compensation  for  the  per- 
formance of  the  duties  of  the  trust.  But  such  a  con- 
tract would  be  very  jealously  scrutinised  by  a  court  of 
equity,  and  if  there  be  any  appearance  of  unfairness, 
or  unconscionable  advantage  on  the  part  of  the  trustee, 
the  agreement  will  not  be  enforced  (y). 


Trustee  must        In  further  illustration  of  the  maxim  that  a  trustee 

advanteM^ut  ®^^^^  ^^*  make  a  profit  by  his  trust,  may  be  mentioned 
of  liis  trust,  those  cases  where  one,  in  a  fiduciary  position,  uses  that 
position  as  a  means  of  obtaining  any  profit  or  .advan- 
tage which  he  would  not  otherwise  obtain.  It  was  upon 
this  principle  that  Lord  Eldon  once  directed  an  inquiry 
whether  the  liberty  of  sporting  over  the  trust  estate 
could  be  let  for  the  benefit  of  the  cestui  que  trust,  and 
if  not,  he  thought  the  game  should  belong  to  the  heir ; 
the  trustee  might  appoint  a  gamekeeper,  if  necessary 
for  the  preservation  of  the  game,  but  not  to  keep  up  a 
mere  establishment  of  pleasure  (z). 


(tr)  Broughton  v.  Broughton,  6  De  O.  M.  &  0.  160. 

\x)  Harbin  t.  Darby,  28  Bear.  325. 

(y)  Ayliffe  v.  Murray,  2  Atk.  58. 

\z)  Webb  ▼.  Earl  of  Shaftesbury,  7  Vet.  480—486. 
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If  trustees  or  executors  buy  up  any  debt  or  encum-  Trustee  bwy- 
brance  to  which  the  trust  estate  is  liable,  for  a  less  fof  hmiself  can 
sum  than  is  actually  due  thereon^  they  will  not  be  charge  only 
allowed  to  take  the  benefit  to  themselves,  but  the  *  ^^®' 

creditors  or  legatees,  or  other  cestui  que  trust,  shall 
have  the  advantage  of  it  {a). 

Again,  if  a  trustee  or  executor  use  the  fund  com-  Trustee  trad- 
mitted  to  his  care  in  buying  and  selling  land,  or  in  esuite^mnst"* ' 
stock  speculations,  or  lay  out  the  trust- money  in  a  account  for 
commercial  adventure,  as  in  fitting  out  a  vessel  for  a 
voyage,  or  if  he  employ  it  in  business,  in  all  these 
cases,  while  the  executor  or  trustee  is  liable  for  all 
losses,  the  eesttii  que  trust  may  insist  either  on  having 
the  trust-fund  replaced  with  interest,  or  on  having  the 
profits  made  by  the  trust-funds  so  employed  (6). 

So,  likewise,  a  person  standing  in  a  fiduciary  relation  Cannot  renew 
towards  another,  will  not  be  allowed  to  benefit  by  his  owi^name! 
trust,  by  obtaining  a  renewal  of  a  lease  in  his  own 
Dame,  but  will  be  deemed  in  equity  to  be  a  trustee  for  Or  purchase 
those  interested  in  the  original  term  (c),  nor  will  a  '^  -estate, 
trustee,  as  a  general  rule,  be  permitted  to  purchase 
the  trust-estate  from  his  cestui  que  trust  {d). 

The   foregoing    principles    apply  to    constructive  Same  prin- 
trustees,  as  agents  (e),  guardians  (/),  partners  (g),  ^^^^^  ^^|y  ^ 
directors  of  companies  (h),  and  generally,  to  all  per- 
sons clothed  with  a  fiduciary  fcharacter  (i).     They 
must  refund  all  profits  improperly  made,  and  will  be 

{a)  Pooley  r.  QuiUer^  4  Drew.  184,  2  Dd  G.  &  Jo.  327  ;  Fotbrooke  y. 
Saiffuy,  1  My.  &  E.  226. 

{6)  Docker  v.  Somen,  2  My.  So  E.  655 ;  Toumend  y.  Totcnend,  1  Giff. 
201 ;   fFUlitt  V.  Blandford,  1  Hare,  253. 

{e)  Keeeh  y.  Sandfordy  1  L.  C.  44. 

(d)  Fox  y.  Mackreth,  1  L.  C.  115. 

\e)  Morret  y.  Poike,  2  Atk.  54 ;  Kimher  y.  Barher,  L.  R.  8,  Ch.  56, 

(/)  F^well  y.  Glover,  3  P.  W.  25. 

[g)  Wedderburn  y.  Wedderbum,  4  My.  &  Cr.  41. 

(A)  Gt.  Luxembourg  Bail,  Co,  y.  Magnay,  25  Beav.  586. 

\i)  Locker  y.  SomeSy  2  My.  &  E.  665 ;  Foeter  y.  M'liinnon,  6  Gr.  510. 


130 


TRUSTEES  AND  OTHEBS 


where  he  becomes  aware  of  a  breach  of  tmst^  either 
committed  or  meditated^  and  abstains  from  taking  the 
needful  steps  to  obtain  restitution  or  redress.  The 
framer  of  the  clause  under  examination  knew  these 
three  rules^  and  used  words  sufficient  to  meet  all  these 
cases.  There  remained^  therefore^  only  personal  mis- 
conduct^ in  respect  of  which  a  trustee^  acting  under 
this  will,  would  be  responsible.  He  would  still  be 
answerable  for  collusion  if  he  handed  over  trust-money 
to  his  co-trustee^  with  reasonable  ground  for  believing, 
or  suspicion,  that  that  trustee  would  commit  a  breach 
of  trust ;  but  no  such  case  as  this  was  made  by  the  bill.'' 


Duties  of 
trustees. 


Beduction 
into  posses- 
sion. 


Choses  in 
action. 


The  two  primary  duties  of  a  trustee  are^  first,  to 
cany  out  the  directions  of  the  person  creating  the 
trust,  and  secondly,  to  place  the  trust  property  in  a' 
state  of  security. 

Thus,  if  a  trust-fund  be  an  equitable  interest^  of 
which  the  legal  estate  cannot  be  at  present  transferred 
to  an  encumbrancer,  it  is  his  duty  to  lose  no  time  in 
giving  notice  of  his  own  interest  to  the  person  in  whom 
Uie  legal  interest  is  vested;  for,  otherwise,  he  who 
created  the  trust  might  encumber  the  interest  he  has 
settled,  in  favour  of  a  purchaser  without  notice,  who, 
by  first  giving  notice  to  the  legal  holder,  might  gain 
a  priority  (c). 

If  the  trust-fund  be  a  chose  in  action,  as  a  debt 
which  may  be  reduced  into  possession,  it  is  the  trustee's 
duty  to  be  active  in  getting  it  in,  and  any  unnecessary 
delay  in  this  respect  will  be  at  his  own  personal 
risk  {d). 


Pcnonal  se^ 
curitf. 


An  executor  is  not  to  allow  the  assets  of  the  testator 
to  remain  outstanding  upon  personal  security,  though 


{e)  Jacob  y.  Lucai^  1  Bear.  436. 
(<q  Grifpe  T.  FHcf,  26  Beay.  103. 
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the  debt  was  a  loan  by  the  testator  himself  on  what  he 

deemed  an  eli^ble  investment  {e) .     Where  the  trust-  Investment. 

money  cannot  be  applied,  either  immediately  or  by  a 

short  day^  to  the  purposes  of  the  trusty  it  is  the  duty 

of  the  trustee  to  make  the  fund  productive  to  the  cestui 

que  trust,  by  the  investment  of  it  on   some  proper 

security.     The  trustee  is  not  justified  in  lending  on 

personal  security^  however  good  (/),  unless  expressly 

empowered  to  do  so  by  the  instrument  creating  the 

trust  (g). 

In  the  absence  of  any  express  power  created  by  the  Investment 
settlement,  and  independently  of  any  power  which  may  I^/^nJ'^^„. 
be  given  by  any  statute  for  the  time  bein^  in  force,  boU. 
trustees,  executors,  or  administrators,  should  invest  on 
real  securities  or  in  one  of  the  Government  or  Bank 
annuities  {h). 

By  Lord  St  Leonards'  Act,  22  &  23  Vict.,  c.  36,  s.  22  &  23  Vict., 
32,  trustees,  executors,  and  administrators,  where  not  ^^  j^^:^ 
expressly  forbidden  by  the  instrument  creating  the  •tock. 
trust,   are   authorised  to  invest  trust-funds  on  real 
securities  in  any  part  of  the  United  Kingdom,  or  Ia 
the  stock  of  the  Bank  of  England  or  Ireland,  or  in 
East  India  Stock  (i). 

By  Stat.  23  &  24  Vict.,  c.  145,  s.  25,  it  is  enacted  23  &  24  Vict, 
that  trustees,  having  trust-money  in  their  hands  which  ^' 
it  is  their  duty  to  invest  at  interest,  shall  be  at  liberty, 
at  their  discretion,  to  invest  the  same  in  any  of  the 
parliamentary  stocks  or  public  funds,  or  in  Govern- 
ment securities,  and  such  trustees  shall  also  be  at 
liberty,  at  their  discretion,  to  call  in  any  trust-funds 

(e)  Paddon  y.  MicUrdton,  7  De  G.  M.  &  6.  663 ;  Oough  v.  Bond,  3 
Uj.  k  Or.  496. 
'/}  Qravet  t.  Strahan,  8  De  O.  M.  &  G.  291. 


0  P^iddm  ▼.  Riehardton,  7  De  G.  M.  ft  G.  663. 


[k)  Baud  ▼.  Fardell^  7  De  G.  M.  &  G.  628. 

[t)  See  23  &  24  Vict.,  c.  38, 8.  12.  General  order  nnder  thiB  act,  dated 
lit  Feb.  1861 ;  30  &  31  Vict.,  c.  132,  s.  1,  which  extends  the  power  of 
investment  to  East  India  Stocks  created  after  the  date  of  2!2  &  23  Vict., 
c.  35 ;  and  34  &  36  Vict.,  c.  27,  aa  to  Debenture  Stock.  Lewin  on  Trusts, 
252. 
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invested  in  any  other  securities  than  as  aforesaid^  and 
to  invest  the  same  in  any  such  securities  as  aforesaid 
(except  in  the  Three  per  Cent.  Consolidated  Bank 
Annuities)^  and  no  such  change  of  investment  as 
aforesaid  shall  be  made  where  there  is  a  person  under 
no  disability  entitled  in  possession  to  receive  the  in- 
come of  the  trust-fund  for  his  life,  or  for  a  term  of 
years  determinable  with  his  life,  or  for  any  greater 
estate,  without  the  consent,  in  writing,  of  such 
person. 

30  &  81  Vict^  And  by  stat.  30  &  31  Vict.,  c.  132,  s.  2,  it  is  enacted 
that,  except  where  expressly  forbidden  by  the  instru- 
ment creating  the  trust,  "  it  shall  be  lawful  for  every 
trustee,  executor,  or  administrator,  to  invest  any  trust- 
fund  in  his  possession  or  under  his  control  in  any 
securities^  the  interest  of  which  shall  be  guaranteed 
by  Parliament.^* 

Conyereionof  As  a  general  rule,  where  a  testator  subjects  the 
a^iTreversion-  residue  of  his  personal  estate  to  a  series  of  limitations 
ary  property,  directly  or  by  way  of  trust,  without  any  particular 
directions  as  to  the  investment  or  mode  of  enjoyment, 
there,  in  the  absence  of  indications  of  a  contrary  in- 
tention, such  part  of  the.  residue  as  may  be  wearing 
out  (such  as  leaseholds),  must  be  converted,  and  put 
in  such  a  state  of  investment  as  to  be  securely  avail- 
able for  all  persons  interested  in  it.  And  if  the  resi- 
due comprises  property  of  a  reversionary  nature,  that 
also  must  be  converted.  The  one  rule  protects  the 
remainder-man,  the  other  protects  the  tenant  for 
lifeO-). 

Tmstees  or-         When  trustees  or  executors  were  directed  by  the 

in  stock  or^in    ^^^^  ^^  convert  the  testator's  property,  and  invest  it 

real  securities,  in  Government  or  real  securities,  and  neglected  to  do 

either,  it  was  for  a  long  time  a  question  whether  they 

(J)  2  Sp.  42,  552,  557 ;  JBaU  t.  Hooper,  5  De  6.  H.  &  6.  338. 
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ahoidd  be  answerable  for  the  principal  money  with 
interest^  or  the  amount  of  stock  which  mififht  have 
been  purchased  at  the  period  when  the  conversion 
should  have  been  made,  with  subsequent  dividends, 
at  the  option  of  the  cestui  que  trust ;  or  whether  they 
should  be  charged  with  the  amount  of  principal  and 
interest  only,  without  an  option  to  the  cestui  que  trust 
of  taking  the  stock  and  dividends.  It  has  now  been 
decided  that  the  trustee  is  answerable  only  for  the 
principal  money  and  interest,  and  that  the  cestui  que 
trust  has  no  option  of  taking  the  stock  and  dividends. 
The  principle  upon  which  the  court  proceeds,  is  that 
the  trustee  is  liable  only  for  not  having  done  what  it 
was  his  duty  to  have  done,  and  the  measure  of  his 
responsibility  is  that  which  the  cestui  que  trust  must 
have  been  entitled  to  in  whatever  mode  that  duty  was 
performed  (*). 

Into  whose  hands  the  estate  may  be  followed. 
If  the  alienee  be  a  volunteer,  then  the  estate  may  Bemedies  of 
be  followed  into  his  hands  whether  he  had  notice  of  f '"J*.^*^^^^. 

tr^»t  in  event 

the  trust  or  not  (Z),  and  if  the  alienee  be  a  purchaser  of  of  a  breach  of 

the  estate,  even  for  valuable  consideration,  but  with  *""^ 

notice,  the  same  rule  applies  (m).     If  on  the  contrary  a 

bond  fide  purchaser  for  valuable  consideration,  having 

the  legal  estate,  have  not  notice,  his  title,  even  in 

equity,  cannot  be  impeached,  and  he  takes  the  land 

freed  from  the  trust  (n). 

If  the  purchaser  have  no  notice  of  the  trust  at  the  ParehaMr 
time   of  the  purchase,  but  afterwards  discover  *li6  ^^nJJ'^'JXct 
trust,  and  obtain  a  conveyance  from  the  trustee,  he  himnelf  by 
cannot  protect  himself  by  taking  shelter  under  the  8®^°«  ^"  ^^^ 


{k)  Sobitum  T.  Itobituon,  \  De  G.  M.  ft  G.  247. 

(/)  Sjmrgeon  y.  CoUier^  1  Eden.  65. 

(m)  Wigg  y.  Wigg,  I  Atk.  382 ;  Kennedy  t.  Daly,  1  Sch.  ft  Lef.  355  ; 
Daniela  ▼.  Damaonj  16  Yes.  249. 

(fi)  Thomdike  r.  Hunt,  3  De  0.  ft  Jo.  563 ;  Janet  T.  BnoUi,  3  My.  ft 
K.  581 ;  UleAer  T.  Mawlim^  L.  B.  7  ch.  259. 
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lc?al  estate 
from  an  ex- 
press trustee. 


legal  estate;  for  this  is  not  like  getting  in  a  first 
mortgage^  which  the  first  mortgagee  has  a  right  to 
transfer  to  whomsoever  he  will  (o),  but  here  notice  of 
the  trust  converts  the  purchaser  into  a  trustee^  and 
he  must  not^  to  get  a  plank  to  save  himself^  be  party 
to  a  breach  of  trust  (p). 


Breach  of  The  debt  created  by  a  breach  of  trust  is  regarded 

a  simple  ^^^7  ^^  ^  simple  contract  debt^  both  at  law  and  in 

contract  debt,  equity,  eveil  where  the  trust  arises  under  a  deed 
executed  by  the  trustees,  unless  the  trustee  who  com- 
mitted such  breach  of  trust  has  acknowledged  the  debt 
under  seal  (q).  But  the  mere  acceptance  by  deed  of  tho 
trust  will  not  create  a  specialty,  unless  there  be  a 
covenant,  express  or  implied,  for  payment  of  the  trust- 
fund  (r).  But  since  the  act  (32  &  33  Vict.,  c.  46) 
abolishing  the  priority  of  specialty  creditors  in  the 
administration  of  estates  of  persons  dying  afler  the 
Ist  day  of  January  1870,  the  distinction  is  likely  to 
become  of  little  importance. 


Right  of  fol- 
lowing the 
property  into 
which  the 
trost-fiuid  has 
been  con- 
verted. 


If  the  trust  estate  has  been  tortiously  disposed  of 
by  the  trustee,  the  cestm  que  trust  may  attach  and 
follow  the  property  that  has  been  substituted  in  the 
place  of  the  trust  estate,  so  long  as  the  metamorphoses 
can  be  traced  (s). 


When  money,       Money,  notes,  and  bills  may  be  followed  by  the 

raa^b^f  i-      rightful  owner,  where  they  have  not  been  circulated 

lowed.  or  negotiated,  or  the  person  to  whom  they  so  passed 

had  express  notice  of  the  trust  (^),  and  the  only  difier- 


(o)  Bates  t.  Johmon^  Johns.  304. 

Ip)  Carter  r.  Carter^  3  K.  &  J.  617;  Sharpies  T.  AdatM,  32  Beav. 
213;  Lewin,  616. 

{g)  St.  1285,  1286 ;  2  Sp.  986. 

(r)  Isaacson  t.  Sancood,  L.  B.  3  Gh.  225 ;  Holland  ▼.  SoUand^  L.  R. 
4  Ch.  449. 

(«)  Lewin,  645 ;  Frith  t.  Cartland,  2  Hem.  &  M.  417 ;  Ernest  t. 
CroysdeU,  2  De  G.  F.  &  J.  175 ;  Hopper  v.  Conyers,  L.  R.  2  £q.  549. 

(0  Vsi^y  y.  Carding,  cited  Joy  t.  Campbell,  1  Soh.  &  Lef.  345. 
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ence  to  be  taken^  between  money  on  the  one  hand,  and 
notes  and  bills  on  the  other,  is  that  money  is  not 
earmarked,  and  therefore  cannot  be  traced,  except 
nnder  particular  circamstances ;  bat  notes  and  bills, 
from  carrTing  a  number  or  date,  can  in  general  be 
identified  by  the  owner  without  difficulty  (u). 

In  laying  out   trust-moneys,  a  trustee  must  be  Trustee  most 
careful  to  keep  his  own  property  separate  from  the  Jj^^^*"** 
trust-fund ;  for  if  he  mix  them,  the  cestui  que  trust 
will  be  held  entitled  to  every  portion  of  the  blended 
property  which  the  trustee  cannot  prove  to  be  his 
own  {v).     It  may  be  stated  as  a  general  rule,  that  if  a  Interest  pay- 
trustee  be  guilty  of  any  unreasonable  delay  in  invest-  Jf  ^^^3^*^^*^^ 
ing  or  transferring  the  fund,  he  will  be  answerable  to 
the  cestui  que  trust  for  interest  during  the  period  of 
his  laches  {w). 

It  is  not  easy  to  define  the  circumstances  under  When  extra 
which  the  court  will  charge  executors  and  trustees  ^Jj^"^ 
with  more  than  four  per  cent.,  or  with   compound 
interest.     The  rules  on  this  subject  may  be  thus  stated. 
The  court  will  charge  more  than  four  per  cent,  upon 
balances  in  the  hands  of  a  trustee  {x) :— > 

(1.)  Where  he  ought  to  have  received  more,  as  where 
he  had  improperly  called  in  a  mortgage  carrying  five 
per  cent. 

(2.)  Where  he  had  actually  received  more  than  four 
per  cent. 

(3.)  Where  he  must  be  presumed  to  have  received 

(m)  Lewin,  647  ;  Ford  t.  Hopkins,  1  Salk.  283. 

(fr)  Lupion  y.  Whiter  15  Yes.  432;  Maton  y.  MorU^,  34  Beav.  471, 
476. 

(tr)  SUford  y.  Fiddon,  23  Beay.  386. 

{x)  Att.'Oen,  v.  Alfordy  4  De  6.  M.  k  G.  851 ;  Pmny  y.  Aviton^  3 
Jur.  N.  S.  62. 
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more,  as  if  lie  Iiad  traded  with  the  money,  in  which 
case  the  cestui  que  trust  has  it  at  his  option  to  take 
the  profits  actually  obtained  (y). 

(4.)  Where  the  trustee  is  guilty  of  direct  breaches 
of  trust,  or  gross  misconduct  (z). 

Acquiescence.  The  remedy  of  a  cestui  que  trust  against  his  trustee 
for  breach  of  trust  of  any  sort  may  be  barred  by  the 
concurrence  of  the  cestui  que  frzi^f^andhis  acquiescence, 
or  by  his  executing  a  release  (a). 


Persons  under 
disability. 


Persons  under  disability,  as  married  women  (&),  or 
infants  (c),  who  have  concurred  in  a  breach  of  trust, 
may  nevertheless  proceed  against  the  trustees,  except 
where  they  have  by  their  own  fraud  induced  the 
trustees  to  deviate  from  the  proper  performance  of 
their  duties  {d). 


Release  or 
confirmation. 


A  cestui  que  trust  may,  by  a  release  or  confirmation, 
prevent  himself  from  taking  proceedings  against 
trustees  for  a  breach  of  trust  (e),  but  neither  will  be 
binding  on  him  unless  he  had  a  full  knowledge  of  the 
facts  of  the  case  (/). 


Settlement 
of  accounts. 


A  trustee  is  entitled  to  have  his  accounts  examined 
and  to  have  a  settlement  of  them.     If  the  cestui  que 


{y)  Jonea  y.  IbxaU,  15  Beay.  392. 

(z)  Maffor  of  Berwick  y.  Murray^  7  De  G.  M.  &  G.  519 ;  Taummd  y. 
Ibumend,  1  GifT.  212. 

(a)  Briee  y.  Stokei^  2  L.  G.  865 ;  ffardm  y.  Partoru,  Eden.  145 ; 
Burtweg  r.  WalU,  5  De  G.  H.  ft  G.  233;  Farrant  y.  Mmehford,  I  De 
G.  Jo.  &  Sm.  107,  119. 

(*)  ParketT.  WhiU,  11  Ves.  221. 

\e)  Wilkmmm  y.  Parry,  4  Buss.  276. 

{d)  Savage  y.  Foeter^  9  Mod.  35 ;  Wright  y.  Snowe,  2  De  G.  &  Sm 
321 ;  In  re  LuaKe  Dnute,  L.  B.  4  Ch.  591. 

(e)  French  y.  Sobeon,  9  Ves.  103. 

(/)  llogd  y.  Atufood,  3  De  G.  &  Jo.  650 ;  Kay  y.  Smith,  21  Beay. 
522 ;  Burrowe  y.  WaUe^  5  De  G.  M.  ft  G.  254. 
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trusty  being  sui  jwis^  is  satisfied  that  notliing  more 
is  dae  to  lum,  he  ought  to  close  the  account^  and  give 
an  acknowledgment  eqaivalent  to  a  release.  On  the 
other  hand,  if  the  cestui  que  trust  is  dissatisfied  with 
the  accounts,'  he  ought  to  have  the  accounts  taken. 
He  is  bound  to  adopt  one  of  these  two  courses ;  he  is 
not  at  liberty  to  keep  a  chancery  suit  hanging  for  an 
indefinite  time  over  the  head  of  the  trustee  (g). 

{g)  2  Sp.  46,  47, 921. 
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CHAPTER  Vn. 


DONATIONES  MORTIS   CAUSA. 


Essentials  of.    It  is  essential  to  a  valid  donatio  mortis  causd  that  it 
Must  be  made  should  be  made  ''  in  such  a  state  of  illness  or  expecta- 
o"  death^^^^  ^^^^  ^^  death,  as  would  warrant  a  supposition  that  the 
gift  was  made  in  contemplation  of  that  event  (h)/' 


On  condition 
to  be  absolute 
on  donor's 
deatb. 
Kevoked  by 
recovery  or 
resumption. 


A  donatio  mortis  causd  must  be  made  on  the  condi- 
tion, expressed  or  implied,  that  the  gift  shall  be  abso- 
lute only  in  case  of  the  donor's  death,  and  shall  there- 
fore be  revocable  during  his  life  (i).  And  if  the  donor 
recover  from  his  illness,  or  if  he  resume  the  possession 
of  the  gift,  it  will  be  defeated  (j).  In  Staniland  v.  Wil- 
lott  (A),  the  plaintiff,  beingpossessed  of  shares  in  apublic 
company,  transferred,  when  in  a  state  of  extreme  ill- 
ness, the  shares  into  the  name  of  the  defendant ;  the 
plaintiff  having  recovered,  but  having  subsequently 
become  a  lunatic,  a  bill  was  filed  in  his  name  by  his 
committee  to  have  the  defendant  declared  a  trustee  of 
the  shares.  It  was  held  that  the  plaintiff  having  sur- 
vived the  sickness  during  which  the  transfer  was 
made,  the  gift  could  not  operate  as  a  donatio  mortis 
caus& ;  and  it  appearing  that  the  defendant  had  re- 
ceived the  gift  on  the  distinct  understanding  that  it 


(A)  Edwardt  t.  Janet^  1  My.  &  Cr.  233 ;  Ih^ffleld  t.  Sheet,  1  Bligh, 
N.  S.  630. 
(«)  Edwardi  y.  Jmet,  I  My.  k  Gr.  233. 

0)  Wwrdy.  Turner,  1  L.  C.  905 ;  Bunn  T.  Markham,  7  Taant  231. 
(At)  3  Mac  k  6.  664. 
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was  to  be  absolute  only  in  the  event  of  tbe  plaintiff's 
death,  the  defendant  was  held  a  trustee  of  th^  shares 
for  the  plaintiff*. 

If  the  intention  be  expressed  in  writing,  bat  no  de-  How  intention 
livery  takes  place,  even  though  the  document  be  signed  ^J^f^JJ^j, 
by  the  donor,  it  will  be  ineffectual  as  a  donatio  mortis 
causa,  for,  in  fact,  it  is  a  legacy,  and  the  writing  will  eaeentlS! 
be  held  a  testamentary  document,  and  therefore,  if 
not  attested  by  two  witnesses,  as  directed  by  the  Wills 
Act  ({),  it  will  be  void  as  a  testamentary  document  (m). 
Bat  it  may  be  good  as  a  declaration  of  trust  (n). 

If  the  gift  is  made  by  parol,  without  delivery  of  the 
article  it  will  be  equally  ineffectual  whether  as  a  gift 
ifUer  vivos,  or  as  a  donatio  mortis  causa,  or  as  a  testa- 
mentary disposition  (o). 

Danatiaties  mortis  caiisd  are  not  void  by  the  Wills 
Act  {p). 

If  a  donor  intends  to  make  a  testamentary  gift  which  imperfect 
tarns  out  to  be  ineffectual,  it  will  not  be  supported  as  t^'^mentar}' 
a  d<matio  mortis  causd.  Thus  in  Mitchell  y.  Smith  (q), 
A.  put  into  the  hands  of  B.  certain  promissory  notes, 
^yii*g>  ''  I  give  yo'i  these  notes."  A.,  on  being  re- 
minded that  they  wanted  indorsement,  indorsed  them 
in  the  presence  of  a  witness  as  follows  : — "  I  bequeath, 
pay  the  within  contents  to  B.  or  his  order  at  my  death." 
Tamer,  L.  J.,  said,  that  the  indorsement  of  a  promis- 
sory note,  in  order  to  be  effectual,  must  be  such  as  to 
enable  the  indorsee  to  negotiate  the  note.  It  was 
clear,  however,  that  B.  was  not  intended  to  have  the 


(0  1  Yict.,  c.  26. 

(m)  Sigden  ▼.  Vallier,  2  Ves.  Sr.  258  ;  Tapley  T.  Kenty  1  Rob.  400. 

(m)  Morgan  ▼.  MalleaoHt  L.  R.  10  £q.  476. 

(o)  Tats  T.  mibert,  2  Ves.  Jr.  120. 

(p)  1  VictL,  c  26 ;  Moore  t.  Darton,  4  De  0.  &  Sm.  619. 

is)  12  W.  R.  941. 
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power  of  doing  this  during  the  testator's  Ufe.  The 
language  of  the  indorsement  and  the  evidence  showed 
that  a  testamentary  disposition  was  intended^  and  as 
this  was  invalid,  B.  would  not  take. 

Ineffectual  So  alsa  if  the  donor  intends  to  make  a  gift  inter 

gi    mter  wro».  ^^^^^  which  is  ineffectual^  it  cannot  be  supported  as  a 
donatio  mortis  causa* 

In  Edwards  v.  Joirves  (r),  the  obligee  of  a  bond^  five 

days  before  her  deaths  signed  a  memorandum,  not 

under  seal^  which  was  endorsed  upon  the  bond|  and 

which  purported. to  be  an  assignment  of  the  bond 

without  consideration^  to  a  person  to  whom  the  bond 

was  at  the  same  time  delivered.     The  circumstances 

of  the  transaction  did  not  constitute,  in  the  opinion  of 

the  courts  a  donatio  mortis  causa.    It  was  also  held 

that  the  gift  was  incomplete^  and  as  it  was  without 

consideration,  the  court  could  not  give  effect  to  it. 

''  It  is  argued^''  said  the  learned  judge^ ''  that  the  bonds 

were  delivered  either  by  way  of  donatio  m^ortis  causa, 

or  as  a  gift  inter  vivos.      Now^  in  order  to  be  good  as 

a  donatio  mortis  causa,  the  gift  must  have  been  made 

in  contemplation  of  death,  and  intended  to  take  effect 

An  attempt  to  only  after  the  donor's  death.     If  it  appeared^  however^ 

"*^®  "^  ™'   from  tiie  circumstances  of  the  transaction,  that  the 

inter  vivotcaai'dojxoT  really  intended    to  make  an  immediate  and 

M 1  *»IS^^*^  irrevocable  gift  of  the  bonds,  that  would  destroy  the 

mortiieautd.    title  of  the  party  who  claims  them  as  a  donatio  mortis 

causa, 

"  In  the  present  case  the  transaction  is  in  writing, 
and  this  is  a  strong  circumstance  against  the  presump- 
tion of  its  being  a  donatio  mortis  causa.  Here  is  an 
instrument  purporting  to  be  a  regular  assignment 
exactly  in  the  same  form  as  where  the  purpose  is  abso- 

(r)  1  My.  ft  Cr.  226. 
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lutely  and  at  once  to  pass  tlie  whole  interest  in  the  A  donatio  mor- 

subject-matter.      A  party  making  a  donatio   ''^^'^  ^^tTbecome 
causiy  does  not  part  with  his  whole  interest^  save  only  absolute  on 
in  a  certain  event;  and  it  is  of  the  essence  of  the  ^^''^'*' ^^*^- 
gift  that  it  shall  not  otherwise  take  effect.     Such  a 
gift  leaves  the  whole  title  in  the  donor,  unless  the 
event  occurs  which  is  to  divest  him.     Here,  however, 
there  is  an  actual  assignment  by  which   the   donor 
transfers  aU  her  right,  title,  and  interest  to  her  niece. 

''The  transaction  being  inoperative  for  the  purpose 
of  transferring  the  bond  which  was  a  mere  chose  in 
action,  the  question  comes  to  be,  whether  the  mere 
lianding  over  of  the  bond  would  constitute  a  good  gift 
irder  vivos.  This  is  a  purely  voluntary  gift,  and  can- 
not be  made  effectual  without  the  interposition  of  the 
court.  This  court  will  not  aid  a  volunteer  to  carry 
into  effect  an  imperfect  gift.'' 

If  a  personal  chattel  be  actually  given  by  the  donor  what  ii  s 
himself  to  the  donee,  or  by  some  other  person  at  the  «*fflcieat  de- 
donor's  request,  into  the  hands  of  the  donee,  or  to  .   , ' 

.1  ^       .  ,  !•      .1      -I  To  donee  or 

some  other  person  as  trustee  or  agent  for  the  donee,  a  agent  for  him. 

good  delivery  is   constituted.      In  Farquharson  v.  j^  .  .    ,      , 
Cave  («),  it  was  held  that  a  mere  delivery  to  an  agent,  agent 
in  the  character  of  an  agent   for  the  donor,  would 
amount  to  nothing;    it  must  be  a  delivery  to  the 
donee,  or  some  one  for  the  donee  (t). 

Where  the  chattel  itself  has  not  been  delivered,  it  Deliyery  of 
would  seem  that  the  delivery  of  some  means  of  obtain-  SiSn/uie 
ing  it,  would  be  sufficient,  though  not  the  delivery  of  gift,  good, 
a  mere  symbol  (u).   In  Jones  v.  8elby  (v),  the  delivery  of 
the  key  of  a  box  was  held  to  be  a  sufficient  donatio 


{»)  2  Coll.  Ch.  Ca.  367. 

[t)  Moore  y.  Darton,  4  De  0.  ft  Sm.  617. 

(«)  Ward  T.  Turner,  1  L.  C.  906  ;  Snelgrovo  T.  Bailey,  8  Atk.  214. 

(p)  Prec.  in  Ch.  300. 
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vwrtis  causd  of  its  contents.  In  Trimmer  v.  Danhy  (m?), 
upon  the  death  of  a  testator^  ten  Austrian  bonds  were 
found,  amongst  other  securities,  in  a  box  at  his  house^ 
with  the  following  endbrsement : — "The  first  five 
numbers  of  these  Austrian  bonds  belong  to  and  are 
H.  D/s  property/'  signed  by  the  testator.  H.  D,  was 
the  testator's  housekeeper^  and  the  key  of  the  box  was 
given  into  her  custody.  It  was  held,  that  as  there 
had  been  no  actual  transfer  or  delivery  into  the  hands 
of  H.  p.  the  bonds  still  remained  part  of  the  testator's 
assets  j  that  the  testator  gave  the  key  to  her  in  her 
character  of  housekeeper,  and  for  the  purpose  of  taking 
care  of  it  for  his  benefit;  that  the  testator  meant 
to  give  the  bonds  to  H.  D. ;  that  the  bonds  were 
capable  of  being  transferred  by  hand ;  and  that  in 
documents  of  this  nature  it  must  be  proved  that  there 
had  been  an  actual  transfer  of  the  interest,  and  every- 
thing must  be  done  which  is  capable  of  being  done  to 
effect  the  transfer  {x). 

Donor  muBt  Not  only  must  possession  be  given  to  the  donee,  but 

minion^o^vCT*"    ^^^  donor  must  part  with  all  dominion  over  the  gift, 
the  gift.  Thus,  in  Hawkins  v.  JSlewitt  (y),  A.,  being  in  his  last 

illness,  ordered  a  box  containing  wearing  apparel  to 
be  carried  to  the  defendant's  house  to  be  delivered  to 
the  defendant,  giving  no  further  directions  respecting 
it.  On  the  next  day  the  defendant  brought  the  key 
of  the  box  to  A.,  who  desired  it  to  be  taken  back, 
saying,  he  should  want  a  pair  of  breeches  out  of  it. 
Held,  not  to  be  a  good  donatio  mortis  causd,  and  the 
learned  judge  said,  "In  the  case  of  a  donatio  mortis 
causa  possession  must  be  immediately  given;  and 
also  in  parting  with  the  possession  it  is  necessary 
that  the  donor  should  part  with  the  dominion  over 
it.     It  seems  rather  to  have  been  left  in  the  defend- 


iw)  25  L.  J.  Ch.  424. 

\x)  PoweU  V.  HiUiear,  26  Beav.  261. 

(y)  2  Esp.  663. 
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ant's  care  for  safe  custodji  and  was  so  considered 
by  herself/' 

If  the  thing  given  as  a  donatio  mortis  causd  he,  not  Chose  in 
a  chattel  in  possession^  but  a  chose  in  action^  delivery  ^^^^ 
of  some  docoment  essential  to  the  recovery  of  the  chose 
in  action  is  sufficient.  Thus  in  Moore  v.  Barton  {z), 
where^  on  a  loan,  the  borrower  had  given  the  lender 
a  receipt  in  the  following  terms : — "  Received  of  Miss 
D.  £500,  to  bear  interest  at  five  per  cent,  per  annum/' 
it  was  held  that  a  delivery  of  the  receipt  to  an  agent 
of  the  borrower  by  the  creditor  on  her  deathbed, 
stating  that  she  wished  the  debt  to  be  cancelled,  was 
a  good  donatio  mortis  causa. 

There  cannot,  it  seems,  be  a  good  donatio  mortis  What  maybe 
eau9&  of  the  donor's  own  cheque  upon  a  banker  {a),  ^i^^^^J^^' 
There  may  be  a  good  donatio  mortis  causd  of  a  bond  (&).  eauau. 
The  delivery  of  the  mortgage-deeds  of  a  real  estate 
will  constitute  a  valid  donatio  mortis  causd  (c).     So  also 
will  the  delivery  of  a  promissory  note,  payable  to  order, 
though  not  indorsed  (d), 

A  good  donatio  mortis  causd  partakes  partly  of  the  How  it  differs 
character  of  a  gift  inter  vivos,  and  partly  of  that  of  a  ^°*  *  ^^^*^>  • 
legacy.     It  differs  from  a  legacy  in  these  respects, — 
1.  It  takes  effect  sub  rtiodo  from  the  delivery  in  the 
lifetime  of  the  donor,  and  therefore  cannot  be  proved 
as  a  testamentary  act.     2.  It  requires  no  assent  or 
other  act  on  the  part  of  the  executor  or  administrator 
to  perfect  the  title  of  the  donee.     It  differs  from  a  How  it  differs 
gift  inter  vivos,  in  certain  respects,  in  which  it  re-JjJJ™*,^^ 


(z)  4  De  0.  &  Sro.  519. 

(a)  TaU  T.  mibert,  4  Bro.  C.  C.  286  ;  Bouiti  T.  ElUi,  4  De  0.  M.  ft 
G.  249 ;  Heuntt  t.  Kaye,  L.  R.  6  Eq.  198. 
{h)  Snelgrwfe  ▼.  Baiiiy,  3  Atk.  214  ;  Oardmr  T.  Tarhn^  3  Mad.  184. 
(e)  I>uji^  T.  iS?trM,  1  Bligh,  N.  S.  497. 
((/)  VtaX  T.  Tm/,  27  Beay.  303. 
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sembles  a  legacy.  1.  It  is  revocable  daring  tHe 
donor's  lifetime  (e).  2.  It  may  be  made  to  the  donor's 
wife  (/).  8.  It  is  liable  to  the  debts  of  the  donor  on  a 
deficiency  of  assets  (g).  4.  It  is  snbject  to  legacy 
duty  (h). 

(t)  Smith  ▼.  OiMfi,  cited  1  P.  W.  406 ;  Jtmet  t.  Seib^,  Free.  CL  300. 

(/)  TaU  V.  Luthsad,  Kay  668. 

Q)  Smith  T.  CMen,  cited  1  P.  W.  406. 

(A)  8  &  9  Vict.,  c.  76 ;  1  Sp.  196 ;  St.  606  (a). 
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CHAPTER  VIII. 


LXaACIBS. 


No  sait  will  lie  at  the  common  law  to  recover  legacies,  Suits  for  leg»- 
nnless  the  executor  has  assented  thereto  (t).     Bat  in  ^jt!^^^ 
cases  of  specific  legacies  of  goods,  after  the  executor  executor  con- 
has  assented  thereto,  the  property  vests  immediately  ^ 
in  the  legatee,  who  may  maintain  an  action  at  law  for 
the  recovery  thereof  (j).    It  is  not  difficult  to  see  the 
reason  why  it  is  inexpedient  that  courts  of  law  should  Beuons.  * 
have  jurisdiction  over  legacies.     Courts  of  law  cannot 
impose  such  terms  as  justice  may  require,  which  a 
coart  of  equity  can,  upon  the  parties  recovering  those 
legacies ;  so  that,  for  instance,  a  suit  might  be  main- 
tained by  a  husband,  for  a  legacy  given  to  his  wife, 
without  making  any  provision  for  her,  or  for  her 
family  ;  whereas,  a  court  of  equity  would  require  such 
a  provision  to  be  made  (&). 

Where  the  bequest  of  a  legacy  involves  the  execu-  Kquity  juris- 
tion  of  a  trust,  express  or  implied,  or  the  legacy  is  *cf,25ye^^ 
charged  on  land,  or  the  other  courts  cannot  take  due 
care  of  the  interests  of  all  parties,  courts  of  equity 
will  exert  an  exclusive  jurisdiction  (Z).  And  even  where 
the  executor  has  assented  to  the  legacy,  courts  of  whenconcur- 
equity  will  now  exercise  a  concurrent  jurisdiction  with  '•'^t. 

(i)  Deeka  r.  Strtitt,  5  T.  Rep.  690. 
(f )  Doe  T.  Oay,  3  East,  120. 
(it)  St.  592. 
(/)  St.  695-^597,  602. 
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the  other  coarts  over  legacies ;  because  the  executor  is 
treated  as  a  trustee  for  the  benefit  of  the  legatees,  a 
universal  ground  for  the  interposition  of  equity  (m),and 
also,  because  the  aid  of  equity  may  be  required  to  ob- 
tain discovery,  account,  or  distribution  of  assets,  or 
some  other  mode  of  relief  which  other  courts  are^  or 
were,  incompetent  to  afford  (n). 

Stat.  20&21        By  Stat.  20  &  21  Vict.,  c.  77,  s.  23,  no  suit  for 

A  ICt       C     77  r  r  * 

''  '  legacies  or  the  distribution  of  residues  shall  be  enter- 

tained by  Court  of  Probate,  or  by  any  other  court  or 
person,  whose  jurisdiction' as  to  matters  and  causes 
testamentary  is  thereby  abolished. 

Division  of  Bequests,  or  legacies,  may  be  classed  under  three 

legacies.  heads,  general,  specific,  and  demonstrative.    A  legacy 

1.  General,      jg  general  where  it  does  not  amount  to  a  bequest  of 

any  particular  thing  as  distinguished  from  all  others 
of  the  same  kind.  Thus,  if  a  testator  gives  A.  a 
diamond  ring,  or  £1000  stock,  or  a  horse,  not  referring 
to  any  particular  diamond  ring,  stock,  or  horse,  these 
legacies  will  be  general.  The  terms,  ''pecuniary 
legacies,^'  and  ''  general  legacies,'^  are  sometimes 
used  as  synonymous ;  but  the  former  words  only  mean 
''  a  legacy  of  money,"  and  therefore,  may  be  either 
"  specific,"  or  "  general  (o)." 

2.  Specific.  A  legacy  is  specific  when  it  is  a  bequest  of  a  par- 

ticular thing,  or  sum  of  money,  or  debt,  as  dis- 
tinguished from  all  others  of  the  same  kind.  Thus, 
if  a  testator  gives  B.  "  my  diamond  ring,"  '^  my  black 
horse,'*  ''my  £1000  stock,"  or  "£1000  contained  in  a 
particular  bag,"  or  "  owing  to  me  by  C,"  in  these 
and  the  like  instances,  the  legacies  are  specific  (p). 

(m)  ffurai  ▼.  Beach,  6  Madd.  360. 

(n)  St.  693. 

(o)  1  Rop.  Leg.,  bj  White,  191  n, ;  Hawthorn  T.  Sheddm,  8  Sm.  ft 
O.  293 ;  Fielding  y.  FteeUm,  1  Be  O.  &  Jo.  438. 

ip)  Stephenson  t.  Jhweon,  3  Bea?.  342 ;  Manning  T.  JPltroeil,  7  Be  G. 
M.  ft  G.  66. 
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A  legacy  is  demonstrative  when  ''it  is  in  its  nature  3.  Demonstra- 
ageneral  legacy,  bat  there  is  a  particular  fund  pointed  ^^^' 
out  to  satisfy  it  (q).**  Thus,  if  a  testator  bequeaths 
£1000  out  of  his  Reduced  Bank  Three  per  Gents.^  the 
legacy  will  not  be  specific,  bat  demonstrative  (r). 

It  is  a  matter  of  great  difficulty,  though,  at  the  same  Distinctions, 
time,  of  great  practical  importance,  to  distinguish  these 
different  species  of  legacies,  one  from  the  other.  The 
chief  points  of  difference  are  these : — 1.  If,  after 
payment  of  debts,  there  is  a  deficiency  of  assets  for 
pajTment  of  all  the  legacies,  a  general  legacy  will  be 
liable  to  abate,  but  a  specific  legacy  will  not.  2.  On 
the  other  hand,  if  a  specific  bequest  is  made  of  a 
chattel  or  a  fund,  which  fails  by  alienation  during  the 
testator's  lifetime,  or  otherwise,  the  legatee  will  not 
be  entitled  to  any  compensation  out  of  the  general 
personal  estate  of  the  testator ;  because  nothing  but 
the  specific  thing  is  given  to  the  le^tee  (s),  3.  But 
with  regard  to  a  demonstrative  legacy,  it  is  so  far 
of  the  nature  of  a  specific  legacy,  that  it  will  not 
abate  with  the  general  legacies,  until  the  fund  out 
of  which  it  is  payable  is  exhausted,  and  sq  far  of  the 
nature  of  a  general  legacy,  that  it  will  not  be  liable 
to  ademption  by  the  alienation  or  non-existence  of 
the  property  pointed  out  as  the  primary  means  of 
paying  it  (t). 

In  deciding  on  the  validity  and  interpretation  of  construction 
purely  personal  legacies,  courts  of  equity  in  general  of  legacies, 
follow  the  rules  of  the  civil  law,  as  recognised  and 
acted  on  in  the  ecclesiastical  courts ;  but  as  to  the 
validity  and  interpretation  of  legacies  charged  on  land, 
they  generally  follow  the  roles  of  the  common  law  (ti). 

{q)  Athbumar  ▼.  Xacffuire^  2  L.  C.  267  ;  Bohimon  t.  Gtldard,  3  Mac. 
4  G.  736. 

(r)  Sparrow  ▼.  Josaelyn,  16  Beav.  135. 

W  1  Rop.  Leg.,  by  White,  191-2. 

(0  Bop.  Leg.,  by  White,  237 ;  see  generally,  MtUlins  t.  Smithy  1 
Drew,  ft  Sm.  210 ;   Viekirt  t.  Pokim^  6  Ho.  of  Lds.,  886. 

(tf)  St.  602—608. 
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CHAPTER  IX. 


CONVERSION. 


Money  into 
land. 

Land  into 
money. 


General  rule.  ''  NOTHING  is  better  established  than  this  principle^ 
that  money  directed  to  be  employed  in  the  purchase  of 
land^  and  land  directed  to  be  sold  and  turned  into 
money^  are  to  be  considered  as  that  species  of  property 
into  which  they  are  directed  to  be  converted,  and  this 
in  whatever  manner  the  direction  is  given,  whether  by 
will,  by  way  of  contract,  marriage  articles,  settlement, 
or  otherwise  ;  and  whether  the  money  is  actually 
deposited,  or  only  covenanted  to  be  paid ;  whether  the 
land  is  actually  conveyed,  or  only  agreed  to  be  con- 
veyed, the  owner  of  the  fund,  or  the  contracting 
parties,  may  make  land  money,  or  money  land  {v)" 


ConTeraion. 


By  will  or 
settlement. 


It  will  be  seen  from  the  above  that  conversion  of 
land  into  money,  or  money  into  land,  may  arise  in  two 
ways ;  first,  under  wills  ;  secondly,  under  settlements 
and  other  instruments  inter  vivos.  Having  reference, 
therefore,  to  this  primary  division  of  the  subject,  and 
marking  the  distinction,  where  in  any  cases  it  is  of 
importuice,  it  is  proposed  to  treat  the  subject  under 
the  following  heads : — 

1.  What  words  are  sufficient  to  produce  conver* 
sion. 

2.  From  what  time  conversion  takes  place. 

3.  The  general  effects  of  conversion. 


(p)  FUtdUr  T.  AMkburmr,  1  L.  C.  82S. 
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4.  The  results  of  a  total  or  partial  failure  of  the  ob- 
jects and  purposes  for  which  conversion  has  been 
directed. 

1.  What  words  are  sufficient  to  'produce  conversion.    What  wordt 
The  direction  to  convert  either  money  into  land,  or  *"  ■tt™ci«°*- 
land  into  money,  must  be  express  and  imperative ;  for  Convcriion 
if  conversion  be  merely  optional,  the  property  will  be  II^\ive.^"* 
considered  as  real  or  personal,  according  to  the  actual 
condition  in  which  it  is  found.     Thus,  in  Curling  v. 
May  (w),  A.  gave  £500  to  B.  in  trust,  that  B.  should  lay 
oat  the  same  upon  a  purchase  of  lands,  or  put  the 
same  out  on  good  securities,  for  the  separate  use  of  his 
danghter  H.    (the  plaintiff's  then    wife),  her  heirs, 
executors,  and  administrators,  and  died  in  1729.     In 
1731,  H.,  the  daughter,  died,  without  issue,  before  the 
money  was  invested  in  a  purchase.     The  husband, 
as  administrator,  brought  a  bill  for  the  money  against 
the  heir  of  H.,  and  the  money  was  decreed  to  the  ad- 
ministrator ;  for  the  wife  not  having  signified  any  in- 
tention of  a  preference,  the  court  would  take  it  as  it 
was  found :  if  the  wife  had  signified  any  intention  it 
should  have  been  observed,  but  it  was  not  reasonable 
at  that  time  to  give  either  her  heir,  or  administrator, 
or  the  trustee  the  liberty  to  elect ;  for  Lord  Talbot  said, 
it  was  originally  personal  estate,  and  yet  remained  so, 
and  nothing  could  be  collected  from  the  will  as  to  what 
was  the  testator's  principal  intention  (x). 

But  although  the  conversion  is  apparently  optional.  As  where  limi- 
as  where  trustees  are  directed  to  lay  out  personalty,  adapted  onfy 
*'  either  in  the  purchase  of  lands  of  inheritance,  or  at  to  land, 
interest,*'  or  "  in  land  or  some  other  securities,"  as 
they  shall  think  most  fit  and  proper,  yet  if  the  limita- 
tions and  trusts  of  the  money  directed  to  be  laid  out 
are  only  adapted  to  real  estates,  so  as  to  denote  the 

(w)  Cited  3  Atk.  265, 

(x)  Bourne  ▼.  Bourndf  2  Hare,  35/ 
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testator's  intention  that  land  shall  be  purchased^  this 
circumstance  will  outweigh  the  presumed  option^  and 
the  money  will  be  considered  land  (y).  In  shorty  in  any 
case  where  it  is  clear  that  a  testator,  whatever  may  be 
the  language  he  has  used,  intended  that  a  conversion 
should  take  place  at  all  events,  equity  holding  the 
doctrine  that  the  intent  rather  than  the  form  is  to  be 
considered,  will  direct  that  the  property  should  be 
converted  in  accordance  with  the  testator's  wishes  {z). 

Time  from  2.  Time  from  which  conversion  takes  place, 
fiion  takes ^  "  Subject  to  the  general  principle  that  the  terms  of 
place.  each  particular  instrument  must  guide  in  the  construe- 
In  wills  from  tion  and  effect  of  that  instrument  (a),  the  rule  is  that  in 
^^*^°'^''  regard  to  wills,  conversion  takes  place  from  the  death 
Deeds  from  of  t^©  testator  (6),  and  as  to  deeds  or  other  instruments 
( xecution  and  inter  vivos,  from  the  date  of  execution  and  delivery. 

delivery. 

Time  from  ^8  regards  the  time  as  from  which,  in  the  absence  of 

which  coDTcr-  special  circumstances,  conversion  is  to  take  place  in 
j)iace  in  a  the  case  of  a  deed,  the  observations  of  the  Vice-Chan- 
^^^'  cellor  in  Griffith  v.  Ricketts  [c)  are  important.     There  a 

settlor  conveyed  the  equity  of  redemption  of  real  estate 
to  trustees  for  sale  for  the  benefit  of  his  creditors, 
and  on  trust,  if  there  should  be  any  surplus,  to  pay 
the  same  to  him,  his  executors,  administrators,  &c.,  to 
and  for  his  and  their  own  absolute  use  and  benefit. 
JEeJd,  that  this  was  a  conversion  of  the  real  estate  into 
'  personalty,  as  between  the  real  and  personal  represent- 

atives of  the  settlor,  on  the  following  reasoning  : — 
'^  A  deed  differs  from  a  will  in  this  material  respect ; 
the  will  speaks  from  the  death,  the  deed  from  delivery. 
If,  then,  the  author  of  the  deed  impresses  upon  his 

(y)  Earlom  ▼.  Saunders^  Amb.  241. 

(«)  Thornton  ▼.  Hatcley,  10  Veg.  129 ;  GrieveBon  ▼.  Kirtopp,  2  Kce. 
66Z;  J)avie$  t.  Ooodhew,  6  Sim.  6S6;^BurreilY,  Baakerfield,  11  Beav. 
625. 

(a)  Ward  y.  Arch,  15  Sim.  389. 

{b)  BeaueUik  v.  Mead,  2  Atk.  167. 

(e)  7  Hare,  311. 
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real  estate  tlie  character  of  personalty,  that,  as  between 

his  real  and  personal  representatives,  makes  it  personal 

and  not  real  estate  from  the  delivery  of  the  deed,  and 

consequently  at  the  time  of  his  death.     The  deed  thus 

altering  the  actual  character  of  the  property,  is,  so  to 

speak,  equivalent  to  a  gift  of  the  expectancy  of  the 

heir-at-law  to  the  personal  estate  of  the  author  of  the 

deed.     The  principle  is  the  same  in  the  case  of  a  deed  The  pnncipie 

as  in  the  case  of  a  will :  but  the  application  is  different,  ")he  same  m 

^^  .a  (loea  as  in  a 

by  reason  that  the  deed  converts  the  property  in  the  will, 
lifetime  of  the  author  of  the  deed,  whereas  in  the  case 
of  a  will,  the  conversion  does  not  take  place  until  the 
death  of  the  testator ;  and  there  is  no  principle  on  which 
the  court,  as  between  the  real  and  personal  represent- 
atives (between  whom  there  is  confessedly  no  equity), 
should  not  be  governed  by  the  simple  effect  of  the 
deed  in  deciding  to  which  of  the  two  claimants  the 
surplus  belongs.'* 

This  rule  was  further  illustrated  in  the  case  of  Clarice  curke  v. 
T.  Franklin  (d).  There  a  settlement  was  executed  of  ^*'^f*^^i»' 
real  estate,  by  deed  (not  enrolled),  to  the  use  of  the 
settlor  for  life,  with  remainder  (subject  to  a  power  of 
revocation  never  exercised)  to  the  use  of  trustees  and 
their  heirs  upon  trust,  to  sell  and  pay  certain  sums  of 
money  to  persons  named,  or  to  such  of  them  as  might 
be  living  at  the  settlor's  death,  and  to  apply  the  residue 
to  charitable  purposes.  Some  of  the  persons  named 
survived  the  settlor,  so  that  the  purposes  for  which 
conversion  was  directed  did  not  fail  altogether,  but 
the  deed  was  void  so  far  as  it  directed  the  proceeds  of 
land  to  be  applied  to  charitable  purposes;  and  the 
question  was,  whether,  under  the  circumstances,  the 
surplus  belonged  to  the  heir  or  to  the  next  of  kin  of 
the  settlor.  Vice-Chancellor  Wood  following  Hewitt 
V.  Wright  (e)  held  that  notwithstanding  the  trust  for 


(rf)  4  K.  &  J.  267. 
(e)  1  Bro.  C.  C.  86. 
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sale  was  not  to  arise  until  after  the  settlor's  deaths  the 
property  was  impressed  with  the  character  of  person- 
alty immediately  upon  the  execution  of  the  deed,  and 
that  the  proceeds^  so  far  as  they  were  directed  to  be 
applied  to  charitable  purposes^  resulted  to  the  settlor 
as  personalty. 

Rule  u  to  But  although  it  is  true  as  a  general  rule  that  in 

ablewhCTf ^^^  a  deed  conversion  takes  place  from  the  date  of  its 

conversion  is     execution^  Caution  is  required  in  applying  that  rule 

fiot  the  object.  ^  instruments,  such  as  mortgage  deeds,  where  the 

general  intention  of  the  author  of  the  trust  is  neither 

to  convert  nor  to  alter  the  devolution  of  property,  but 

As  in  mort-      merely  to  raise  money.  Thus  in  Wright  v.  Rose  (/),  A. 

«*ff®*-  being  seised  in  fee  of  a  freehold  estate,  borrowed  £300 

from  B.  the  defendant,  and  secured  the  repayment  of 

it  with  interest,  by  executing  a  mortgage  deed  of  the 

estate,  with  power  of  sale,  and  by  the  terms  of  the 

deed,  it  was  provided  that  the  surplus  moneys  to  arise 

from  the  sale,  in  case  the  same  should  take  place, 

should  be  paid  to  A.,  his  executors  or  administrators. 

A.  died  intestate,  and  without  ever  having  been 
married.  All  the  interest  due  on  the  mortgage  money 
had  been  duly  paid  by  him  up  to  the  time  of  his  death, 
but  the  principal  remained  unpaid.  The  interest  that 
accrued  due  after  his  death  having  remained  unpaid, 

B.  the  mortgagee  entered  into  possession,  and  after- 
wards sold  the  estate  under  the  power  of  sale,  for  a 
sum  which  greatly  exceeded  the  mortgage-money  and 
interest.  The  question  was  whether  the  surplus  of 
the  purchase-moneys  was  real  or  personal  estate.  Sir 
J.  Leach  held  that  it  was  real  estate  on  the  following 
grounds : — "  If  the  estate  had  been  sold  by  the  mort- 
gagee in  the  lifetime  of  the  mortgagor,  then  the 
surplus  moneys  would  have  been  personal  estate  of  the 
mortgagor,  and  the  plaintiffs  would  have  been  en- 
titled.    But  the  estate  being  unsold  at  the  death  of 

(/}  2  Sim.  ft  St.  323. 
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the  mortgagor,  the  equity  of  redemption  descended  to 
his  heir,  and  he  is  now  entitled  to  the  surplus  pro- 
duce {g). 


Closely  connected  in  appearance  with  the  class  of  Conyersion 
cases  just  referred  to,  though  diflTering  from  them  in  ^^]^^^^ """ 
important  essentials,  are  those  cases  where  the  con-  option  to 
version  depends  on  an  option  to  be  exercised  at  a  P'^"'^*-*- 
future  time.  Thus  in  Lawes  v.  JBennet  (A),  A.  made  a 
lease  to  B.  for  seven  years,  and  on  the  lease  was  en- 
dorsed an  agreement  that  if  B.  should  within  a 
limited  time  be  minded  to  purchase  the  inheritance 
of  the  premises  for  £3000,  A.  would  convey  them 
to  B.  for  that  sum.  B.  assigned  to  G.  the  lease,  and 
the  benefit  of  this  agreement.  A.  died,  and  by  his 
will  gave  all  his  real  estate  generally  to  D.  and  all  his 
personal  estate  to  D.  and  E.  Within  the  limited  time, 
but  after  the  death  of  A.,  B.  claimed  the  benefit  of  the 
agreement  from  D.,  who  accordingly  conveyed  the 
premises  to  C.  for  £3000.  Held,  that  the  sum  of 
£3000,  when  paid,  was  part  of  the  personal  estate, 
and  that  E.  was  entitled  to  one  moiety  of  it  as  such. 
"  It  is  very  clear,"  observed  the  Master  of  the  Rolls, 
"  that  if  a  man  seised  of  real  estate  contract  to  sell  it, 
and  die  before  the  contract  is  carried  into  execution, 
it  is  personal  property  of  him.  Then  the  only  possible 
difficulty  in  this  case  is,  that  it  is  lefl  to  the  election 
of  B.  whether  it  shall  be  real  or  personal.  It  seems 
to  me  to  make  no  distinction  at  all.  .  .  .  When 
the  party  who  has  the  power  of  electing  has  elected, 
the  whole  is  to  be  referred  back  to  the  original 
agreement,  and  the  only  difference  is,  that  the  real 
estate  is  converted  into  personal,  at  a  future  period.'' 
Until,  however,  in  such  a  case  the  option  to  purchase  Bents  until 
is  exercised,  the  rents  and  profits  will  go  to  the  persons  ^V^^^^  "  ^^^'^' 


{ff)  See  Bourne  v.  Soume,  2  Hare,  35. 
(A)  1  Cox.  167. 
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cised  go  ajB       who  wero  entitled  to  the  property  up  to  that  time,  as 
^'  real  estate  (i). 


Devise  of 
lands  thus 
optionally 
purcbaseable. 


A  curious  question  sometimes  arises  where  a  testator 
devises  lands  over  which  a  third  party  has  a  right 
at  his  option  to  purchase,  whether,  when  such  option 
is  exercised,  the  purchase-money  is  to  be  bound  by  the 
same  limitations  as  the  real  estate  for  which  it  has 
been  substituted,  or  whether  it  is  to  follow  the  destina- 
tion of  the  personal  property  of  the  testator. 


Specific  devise  Thus  in  the  case  of  Drant  v.  Vaiise  (/),  under  a  lease 
the^ntract^  for  years,  the  lessees  had  an  option  to  purchase  the 
^^"^  ^P^ional  fee-simple  of  the  demised  lands.  After  the  date  of 
the  lease,  the  lessor  made  his  will,  whereby  he  devised 
the  lands,  specifically  describing  them,  to  G.  for  life, 
with  remainders  over.  Afler  the  testator^s  death,  the 
lessees  elected  to  purchase  the  fee-simple  of  the  lands. 
Held,  on  the  special  terms  of  the  will,  that  the  purchase- 
money  did  not  fall  into  the  residue  of  the  personal 
estate,  but  was  subject  to  the  same  limitations  as  had 
been  declared  concerning  the  purchased  lands,  and 
therefore  that  G.  took  a  life-interest  in  the  purchase- 
money  (k).  It  must  be  observed  that  in  the  above  case, 
after  the  testator  had  made  the  agreement,  he  specifi- 
cally and  in  express  te^-ms  devised  the  lands,  on  certain 
limitations,  from  which  it  might  be  inferred  that  he 
intended  at  all  events,  that  the  land  or  its  value,  in 
case  the  option  should  be  exercised,  should  go  to 
certain  persons.  It  will  be  seen,  therefore,  on  principle 
that  in  a  similar  case  of  agreement  first,  and  will 
afterwards,  if  the  will  do  not  specifically  refer  to  the 
property  so  agreed  to  be  sold,  no  such  intention  will 
be  inferred,  and  when  the  option  is  exercised,  the 


(0  Toumley  ▼.  Bedwell,  14  Ves.  691 ;  Ex  parte  Hardy,  30  Beav.  206. 

U)  1  Y.  &  C.  C.  C.  680. 

(k)  EmuM  V.  Stnitht  2  De  6.  &  Sm.  722. 
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purchase-money  will  fall  into  the  personalty.     Tliis 
point  was  decided  in  ColUngwood  v.  jRow  (l). 

In  the  case  of  Weeding  v.  Weeding  {m),  the  testator  Specific  devise 
after  makincr  a  will  devising  a  specific   estate  and  P"*^^/)*® 

,      ^  .  contract  for 

beqaeathing  the  personal  residue  to  other  persons,  optional  pur- 
entered  into  a  contract,  gi^i^g  an  option  of  purchase  ^^*"- 
07er  part  of  that  estate,  which  option  was  exercised 
afler  his  death.  Held,  that  the  propertywas  converted 
from  the  date  of  the  exercise  of  the  option,  and  went 
to  the  residuary  legatees.  V.-C.  Wood  made  the  fol- 
lowing observations  : — "  The  testator  must  be  pre- 
sumed to  know  the  law.  With  this  knowledge  he 
makes  a  will  devising  real  estate  in  one  way,  and 
giving  his  personal  estate  upon  different  trusts.  After 
this,  he  makes  a  contract,  the  effect  of  which  he  knows 
will  be  to  give  a  third  person  the  power  of  saying, 
at  a  future  tune,  whether  a  certain  portion  of  what 
was  then  his  real  estate,  shall  be  realty  or  personalty. 
Then  what  indication  have  you  in  the  will  of  the  quality 
which  the  testator  intended  this  property  to  possess  ? 
He  only  says,  I  wish  A.  to  take  what  is  land,  and  B. 

to  take  what  is  money You  cannot  at  any  rate 

assume  an  intention  that  the  property,  in  any  event, 
be  divided  in  the  particular  proportions  as  to  value, 
which  existed  at  the  date  of  the  will.''  The  learned 
judge  then  proceeds,  and  in  a  few  words  points  out 
the  true  rule  of  distinction,  it  is  conceived,  which  Distinction, 
governs  this  class  of  cases.  "  I  understand  the  prin- 
ciple on  which  the  cases  of  Drant  v.  Vause  and  Emuss 
V.  Smith  were  decided,  to  be  this  :  when  you  find  that 
in  a  will  made  after  a  contract  giving  an  option  of  pur- 
chase, the  testator,  knowing  of  the  existence  of  the 
contract,  devises  the  specific  property  which  is  the 
subject  of  the  contract,  without  referring  in  any  way 
to  the  contract  he  has  entered  into,  there  it  is  con- 


(0  6  TV.  R.  484. 
(m)  1  J.  &  H.  424. 
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sidered  that  there  is  a  sufficient  indication  of  an  in- 
tention to  pass  that  property  to  give  to  the  devisee  all 
the  interest,  whatever  it  may  be,  that  the  testator  had 
in  it.  This  was  the  nature  of  both  the  authorities 
relied  on;  for  in  one  the  contract  was  before  the 
will,  and  in  the  other,  the  same  effect  was  produced 
by  the  subsequent  republication  of  the  will. 

"  But  the  case  is  very  different,  when,  after  having 
given  the  property  by  will,  the  testator  makes  a  sale 
of  it.  If  it  is  a  sale  out  and  out,  there  is  no  question 
that  the  devisee's  interest  is  taken  away.  Here  the 
testator  first  gives  the  Kentish  Town  estate  to  certain 
devisees,  and  his  personalty  to  other  persons.  After 
that,  a  part  of  the  estate  ceases  to  be  Kentish  Town 
estate,  and  becomes  personalty.  There  is  no  republi- 
cation of  the  will  after  the  contract  by  which  this 
change  would,  in  a  certain  contingency,  be  brought 
about.  The  intention  is,  that  all  the  Kentish  Town 
property  is  to  go  one  way,  all  the  personalty  another. 
The  testator  must  be  taken  to  have  known  when  he 
had  entered  into  the  contract  that  what  would  ulti- 
mately be  Kentish  Town  estate  would  depend  on  the 
option  of  the  lessee ;  and  the  inference  is,  that  he 
meant  his  property  to  go  according  to  the  state  to 
which  it  would  be  reduced  by  the  exercise  of  that 
option  (n).'' 

Where  pur-  There  is  also  another  class  of  cases,  where  conver- 

pose  «»*>»^:       sion  may  have  been  directed  or  agreed  upon,  yet  from 

propertT  is  re-  the  course  of  subsequent  events  it  may  be  a  question 

conTerted.        whether  such  constructive  conversion  has  not  ceased, 

and  the  heir  and  next  of  kin  been  restored  to  their 

original  rights.     The  principles  which  govern  these 

cases  will  be  treated  of  hereafter  in  the  chapter  on 

reconversion  (o). 


(n)  Goold  ▼.  Teafftie,  7  W.  B.  84  ;   JToods  t.  Hyde,  10  W.  B.  339. 
(o)  See  p.  169. 
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3.  Ab  to  the  effects  of  eonvereum.  ""•«  «"^?«'"  °' 
These  have  been  generally  stated  to  be,  to  make 

personal  estate  real^  and  real  estate  personal. 

(a.)  Money  directed  to  be  tnmed  into  land,  de- 
scends to  the  heir  {p),  and  land  directed  to  be  con- 
irerted  into  money,  goes  to  the  personal  representa- 
tives (j). 

(b.)  Money  belonging  to  a  married  woman  directed 
to  be  converted  into  land  is  liable  to  the  husband's 
curtesy,  though  under  the  same  circumstances  it  was 
held,  in  deference  rather  to  the  custom  of  conveyancers 
than  to  principle,  that  the  widow  was  not  entitled  to 
her  dower  out  of  the  money  of  her  husband  directed  to 
be  laid  out  in  land  (r).  This  anomaly  has  been  swept 
away  by  the  Dower  Act  («). 

(e.)  Again,  before  the  Wills  Act  {t),  an  infant,  under 
the  age  of  21,  might  make  a  will  of  personal  estate; 
but  he  could  not,  during  minority,  dispose  of  personalty 
to  be  laid  out  in  land  (u). 

4.  The  results  of  a  total  or  partial  failure  of  thepur-  4.  Re8iilu  of 
poses  for  which  conversion  is  directed.  failure.'  ^" 

As  to  total  failv/re.  The  universal  rule  may  be  thas  Total  failure. 
stated — that  where  a  conversion  is  directed  or  agreed 
npon,  whether  by  tvill  or  by  settlement,  or  other  instru" 
ment  inter  vivos,  whether  of  money  into  land,  or  of  land 
into  money,  if  the  objects  and  purposes  for  which  that 
conversion  was  intended  have  totally  failed  before  the 
instrument  directing  tlie  conversion  comes  into  operation. 


\ 


p)  Scudamnre  ▼.  Seudamore^  Prec.  in  Ch.  643. 

q)  A»hhtf  ▼.  Palmer,  1  Mer.  296 ;  EUiot  ▼.  Fithify  12  Sim.  505. 

(r)  Sweetapple  t.  Bindon,  2  Yem.  636. 

8  &  4  Will.  IV.,  c.  106,  s.  2. 

1  Vict..  0  26. 
If)  £arlom  t.  Saundert,  Amb.  241. 
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no  conversion  will  take  place^  but  the  property  so 
Results  un-  directed  or  agreed  to  be  converted,  will  remain  in  its 
original  state,  or  rather,  will  result  to  the  testator  or 
settlor  with  its  original  form  unchanged.  In  the  words 
of  Wood,  V.-C,  in  the  case  of  Clarke  v.  Franklin  (v), 
**  So  here,  if  at  the  moment  when  the  grantor  put  his 
hand  to  this  deed,  the  purpose  for  which  conversion 
was  directed  had  failed,  for  instance,  if  he  had  given 
all  the  proceeds  instead  of  a  part  to  charitable  purposes, 
so  that  the  property  would  have  been  at  home  in  his 
lifetime,  the  court  would  have  regarded  it  as  if  no  con- 
version had  been  directed,  and  the  property  would 
have  resulted  to  the  grantor  as  real  estate  {w). 

Partial  failure.  Where  the  purposes  for  which  conversion  is  directed 
have  partially  failed  before  the  instrument  directing 
the  conversion  has  come  into  operation,  the  rules  are 
somewhat  complex,  and  it  will  be  necessary  to  deal 
seriatim  with  the  cases,  regard  being  had  to  the  nature 
of  the  instrument  by  which  such  conversion  is  directed. 

I.  Under  wills.      I-  Cases  under  wills : — 

(a.)  Of  land  into  money. 
(6.)  Of  money  into  land. 

ir.  Under  in-       H-  Cases  under  settlements  or  other  instruments 

Btruments  f^^^  ^.^^^^  ._ 

tHUr  VIVOS,  f    \   f^c^      j  •    4. 

(a.)  Of  land  mto  money. 
(6.)  Of  money  into  land. 

Three  ques-  With  reference  to  each  of  these  four  cases,  three 

tions.  questions  will  arise — 

Istly.  To  what  extent  is  the  trust  for  conversion 
still  in  force  7 

2dly.  Who  is  to  benefit  by  the  lapse  or  failure,  the 
heir,  or  the  personal  representative  of  the  testator  or 
settlor  ? 

(«)  4  K.  ft  J.  267. 

{w)  Ripley  v.  WiUencorth,  7  Yee.  485 ;  8mUh  T.  Claztan,  4  Mad.  492. 
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3dly.  In  what  character  will  the  benefit  accruing  to 
the  testator's  or  settlor's  real  or  personal  representative 
be  taken  by  sach  real  or  personal  representative  f 

I.  Cases  under  wills.  I.  Under  wills. 

(a.)  Of  land  into  monej.  Ijand  into 

money. 

In  Ackroyd  v.  Smithson  (x),  a  testator  gave  several  Aekrwfd  w. 
legacies^  and  ordered  his  real  and  personal  estate  to  be 
Bold,  his  debts  and  legacies  to  be  paid  out  of  the  pro- 
ceeds arising  out  of  the  sale,  and  the  residue  thereof 
he  gave  to  certain  legatees  of  a  previous  part  of  his  will 
in  the  proportion  of  the  legacies  he  had  already  given 
them.  Two  of  the  residuary  legatees  died  during  the 
testator's  lifetime ;  their  shares  consequently  lapsed. 
The  next  of  kin  claimed  the  lapsed  shares  as  part  of  the 
personalty ;  and  so  far  as  they  were  constituted  of 
personal  estate,  they  were  decreed  to  go  to  the  next  of 
kin  of  the  testator ;  and  so  far  as  they  were  constituted 
of  real  estate,  to  his  heir-at-law.  It  would,  perhaps, 
be  impossible  to  find  a  clearer  exposition  of  the  prin- 
ciples governing  this  class  of  cases  than  in  the  cele- 
brated argument  of  Mr  Scott,  afterwards  Lord  Eldon. 
"  That  the  heir-at-law  is  entitled  to  every  interest  in 
land  not  disposed  of  by  his  ancestor,  is  so  much  of  a 
truism  that  it  calls  for  no  reasoning  to  support  it.  It 
is  not  necessary  for  the  heir-at-law  to  deny  that  the 
intention  of  the  testator  has  designed  him  nothing ;  his 
intention  has  been  certainly  equally  unpropitious  to  the 
next  of  kin ;  but  it  is  not  enough  that  the  testator  did  T1»?J®  ™^t  ^ 
not  intend  that  his  heir  should  take,  he  must  make  a  exclude  the 
disposition  in  favour  of  another  (y);  if  he  hasnot  actually  ^^' 
disposed  of  all  his  real  estate,  if  he  has  not  made  a  uni- 
versal heir,  the  law  will  give  such  part  of  his  real  estate 
as  he  has  not  actually  and  eventually  disposed  of,  even 
against  his  intention,  and  a  fortiori  in  a  case  where  he 


g 


x)  I  Bro.  C.  C.  503,  1  L.  C.  872. 
'  )  Fiteh  T.  JTeb^r,  p.  164,  poit. 
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has  expressed  no  intention^  to  the  Jueres  naius 

As  to  the  question  of  fact^  whether  he  meant  that  in 
some  event  only^  or  that  in  all  events^  the  produce 
of  his  real  estate  should  be  considered  as  personalty^ 
we  admit  that  in  favour  of  his  residuary  legatees  he 
meant  to  convert  the  whole  into  personalty^  in  case 
all  his  residuary  legatees  should  eventually  take 
the  whole ;  but  we  contend  that  he  has  intimated  no 
intention  as  to  that  part  of  the  produce^  as  to  which 
his  disposition^  in  the  event  which  has  happened,  has 
failed  of  effect.  He  converts  it  out  and  out^  indeed, 
if  you  speak  of  his  intention  as  to  the  qnalities  of  the 
property  which  his  legatees  were  to  take ;  but  as  to 
such  part  of  the  property  as,  in  the  event,  they  have 
Undisposed-of  ^^ot  taken,  he  has  not  determined  upon  its  nature ;  he 
prooeeda  re-  never  meant  to  determine  upon  its  nature,  as  between 
heir.  his  heir-at-law  and  his  per  Jbnal  representative  or  next 

of  kin,  because  he  appears  not  to  have  adverted  to  the 
possibility  of  any  events  taking  place  which  would  give 
the  one  or  the  other  an  interest  in  his  property,  and 
he  designed  no  part  of  his  property  for  either.  In  the 
event,  the  one  or  the  other  must  take  some  part  of  it ; 
but  to  say  he  has  made  it  all  personal  property,  and 
that,  therefore,  the  law  must  give  it  to  the  next  of 
kin,  is  to  apply  an  argument  deduced  from  what  was 
the  testator's  intention  incase  events  had  taken  place 
which  have  not  occurred,  for  the  sake  of  proving  a 
similar  intention,  if  circumstances  happened  directly 
contrary  to  those  with  relation  to  which  only  the 
testator  framed  his  intention.  To  argue  from  what 
the  testator  intended  with  respect  to  residuary  legatees, 
by  way  of  proving  that  he  intended  the  same  in  favour 
of  his  next  of  kin,  is  to  reason  from  a  case  in  which 
intention  is  expressed  to  prove  a  like  intention  in  a 
case  which  supposes  the  absence  of  intention.'^ 

Doctrine  does       It  has  recently  been  decided  in  Steed  v.  Preece  («), 

(2)  22  W.  B.  432 ;  but  see  G>ok$  t.  Dealey,  22  Bear.  196. 
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that  the  doctrine  of  Ackrayd  v.  Smiihson  does  not  ex«  not  apply  to  a 
tend  to  the  case  of  a  sale  under  an  order  of  the  court.  JJ^^  *  * 
Lands  had  been  sold  to  raise  an  infant's  costs  in  a  suit 
for  partition^  and  it  was  held  that  the  personal  repre- 
sentative was  entitled  to  the  surplus  as  against  the 
remainder-man.  Jessel  M.  R.  there  said^  that  ''in 
Aekroyd  v.  Smiihson  no  such  general  principle  as  the 
following  was  decided — ^namely^  that  if  a  trustee  or 
tlie  court  sell  so  much  land^  as  it  is  judged  will  be 
required  to  raise  a  charge^  and  there  is  a  surplus^  there 
is  an  equity  to  reconvert  that  surplus  in  favour  of  the 
real  representative.  The  true  principle  is  this^  that 
the  moment  a  sale  is  properly  made  conversion  foU 
lowsy  and  there  is  no  equity  to  reconvert  the  surplus. 


>9 


From  the  case  of  Aekroyd  ▼.  Smiihson,  the  In  what  cha- 
qaestions^  as  to  what  extent  the  conversion  is  still  J^bTsold  re- 
in force^  and  who  benefits  by  the  lapse,  will  find  a  sulu  to  the 
complete  answer  ;  but  the  further  question  still  ^^' 
remains,  whether  the  land  directed  to  be  sold  results 
to  the  heir  as  real  or  personal  property,  a  question 
that  sometimes  arises  between  the  real  and  personal 
representatives  of  such  heir.  The  doctrine  on  this 
subject  is  clearly  laid  down  in  the  case  of  Smith  v. 
Claxton  (a),  a  case  illustrative  of  the  principles  govern- 
ing equity  with  reference  to  cases  both  of  total  as  well 
as  partial  failure.  "  A  devisor  may  give  to  his  devisee 
either  land  or  the  price  of  land,  at  his  pleasure,  and  the 
devisee  must  receive  it  in  the  quality  in  which  it  is 
given,  and  cannot  intercept  the  purpose  of  the  devisor. 
If  it  be  the  purpose  of  the  testator  to  give  lands  to  the 
devisee,  the  land  will  descend  to  his  heir;  if  it  be  the 
purpose  of  the  devisor  to  give  the  price  of  land  to  the 
devisee,  it  will,  like  other  money,  be  part  of  his  person- 
al estate.  Under  every  will  when  the  question  is 
whether  the  devisee,  or  the  heir,  failing  the  devisee, 
takes  an  interest  in  the  land,  as  land  or  money,  the 


(ff)  4  Mad.  492. 
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true  inquiry  is^  whether  the  devisor  has  expressed  a 
purpose  that  in  the  events  which  have  happened  the 
Where  sale  is  land  shall  be  converted  into  money.  Where  a  devisor 
necessary.  directs  his  land  to  be  sold,  and  the  produce  divided 
between  A.  and  B.,  the  obvious  purpose  of  the  testator 
is  that  there  shall  be  a  sale  for  the  convenience  of 
division,  and  A.  and  B.  take  their  several  interests  as 
It  resalts  as  money  and  not  land.  So  if  A.  dies  in  the  lifetime  of 
money  to  the  ^j^^  devisor,  and  the  heir  stands  in  his  place,  the  pur- 
pose of  the  devisor  that  there  shall  be  a  sale  for  the 
convenience  of  division  still  applies ;  and  the  heir 
will  take  the  share  of  A.,  as  A.  would  have  taken  it,  as 
money  and  not  land.  But  suppose  A.  and  B.  both  to  die 
in  the  lifetime  of  the  devisor,  and  the  whole  interest  in 
land  descends  to  the  heir,  the  question  would  then  be, 
whether  the  devisor  can  be  considered  as  having 
expressed  any  purpose  of  sale  applicable  to  that  event, 
so  as  to  give  the  interest  of  the  heir  the  quality  of 
money.  The  obvious  purpose  of  the  devisor  being 
that  there  should  be  a  sale  for  the  convenience  of 
division  between  his  devisees,  that  purpose  could  have 
no  application  to  a  case  in  which  the  devisees  wholly 
failed,  and  the  heir  would  therefore  take  the  whole 
interest  as  land."  From  the  course  of  this  argument, 
and  from  the  current  of  authorities,  the  rule  would 
briefly  seem  to  be  this,  that  where  it  is  necessary  to 
sell  the  land  for  the  purposes  of  the  trust,  and  there  is 
only  a  partial  disposition  of  the  produce  of  the  sale, 
here  the  surplus  belongs  to  the  heir  as  money  and  not 
as  land,  and  will  therefore  go  to  his  personal  repre- 
sentative, even  though  the  land  may  not  have  been 
sold  during  his  lifetime  (b). 

Honey  into  (h-)  Money  directed  to  be  laid  out  in  land. 

land.  1^0  principle  on  which  Ackroyd  v.  SnUthson  was 


{b)  Wright  t.  Wright,  16  Ves.  188 ;  Je9topp  t.  Wation^  1  My.  &  K. 
665 ;  WaU  v.  CoUhead,  2  De  6.  &  Jo.  683. 
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decided  applies  also  to  the  converse  case  of  money 
directed  to  be  laid  oat  in  the  purchase  of  real  estate^ 
devised  to  nses  which  partially  fail ;  for  the  undisposed-  Unduposod-of 
of  interest  in  the  money,  or  the  estate  if  purchased  "^^ioiwl  re- 
with  the  money,  will  result  for  the  benefit  of  the  next  presentati^us. 
of  kin  of  the  testator  as  personalty,  and  will  not  go  to 
tbeheir-at*law  (c).  The  earlier  cases  seem  to  lay  down 
a  contrary  doctrine.  But  Lord  Cottenham,  while 
Master  of  the  Rolls,  in  the  case  of  Oogan  v.  Stephens  (d), 
after  examining  all  the  conflicting  authorities  upon 
this  subject,  put  an  end  to  the  anomaly  supposed  to 
exist  in  the  law  of  conversion,  by  deciding  in  favour 
of  the  claims  of  the  next  of  kin.  In  Cogan  v.  Stephens, 
the  testator  ordered  that  £30,000  should  be  laid  out 
immediately  by  his  executors  in  the  purchase  of  an 
estate  or  estates  in  the  county  of  Devon  or  Cornwall, 
the  income  of  which  should  belong  to  his  widow  during 
her  life,  and  after  her  decease  to  certain  persons  (all 
of  whom  died  during  the  life  of  his  widow,  without 
issue)  in  tail,  with  remainder  to  a  charity.  The  money 
was  not  laid  out,  and  the  gift  to  the  charity  being  void 
under  the  statute  of  mortmain,  it  was  held  that  the 
next  of  kin  and  not  the  heir-at-law  of  the  testator  was 
entitled  to  the  fund.  "  If  a  testator,^'  said  his  lord- 
ship, "  devises  land  for  purposes  altogether  illegal,  or 
which  altogether  fail,  the  heir-at-law  takes  it  as  undis- 
posed of.  If  a  testator  gives  personal  property  for 
purposes  altogether  illegal,  or  which  altogether  fail, 
the  next  of  kin  takes  it,  as  in  the  case  of  an  intestacy, 
as  undisposed  of.  If  a  testator  devises  land  for 
purposes  which  are  in  part  illegal,  or  which  partially 
fail,  or  which  require  part  only  of  the  lands  devised, 
the  heir  takes  so  much  of  the  land  as  is  undisposed  of, 
and  which  was  destined  for  the  purpose  which  by 
law  cannot,  or  in  fact  does  not,  take  effect,  and  so 
much  as  is  not  required  for  the  purposes  of  the  will. 


{e)  Reynold*  ▼.  Godiee,  Johnson,  536,  682. 
(if)  1  Beav.  4S2,  fi. 
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The  principle 
of  Aekroyd  T. 
Smithson  ap- 
plied to  cases 
of  money  to 
be  converted 
into  land. 


and  this  whether  the  land  be  actually  sold  or  not. 
Bat  here^  it  is  said^  the  analogy  between  the  cases  of 
land  and  money  ceases^  and  that  if  a  testator  directs 
money  to  be  laid  out  in  the  purchase  of  land  for  pur- 
poses which  are  partly  illegal  or  which  partially  fail^ 
the  next  of  kin  has  no  such  interest  in  the  money  as 
cannot  be  applied  to  the  purposes  of  the  will ;  but  if 
there  are  purposes  legal  and  feasible  which  require  the 
investment^  the  next  of  kin  are  excluded.  And  why 
are  they  to  be  so  excluded  ?  ....  In  deciding  in 
favour  of  the  next  of  kin^  I  am  following  the  principle 
of  Aekroyd  v.  Smithson,  and  maintaining  that  uni- 
formity of  decision  as  to  the  conversion  of  land  into 
money^  and  of  money  into  land^  which  was  supposed 
to  exist  before  that  time.'' 


Undisposed-of 
personalty 
results  to  re- 
presentatiyes 
of  testator  as 
personalty. 


So  far  the  analogy  between  cases  of  conversion  of 
land  into  money  and  of  money  into  land  is  complete. 
Here^  however^  the  analogy  ceases.  As  to  the  question 
— in  what  character  the  undisposed-of  personalty  to 
be  converted  comes  into  the  hands  of  the  personal  re- 
presentative of  the  testator,  whether,  in  analogy  to  the 
decision  in  Smith  v.  ClaMon,  he  will  take  it  as  realty, 
or  whether  he  will  take  it  in  its  original  character  of 
personalty,  the  ceiQe  of  Reynolds  v.  Oodlee  (e)  has  decided 
that  the  latter  is  the  true  view — that  personalty 
directed  by  will  to  be  laid  out  in  land  to  be  held  in 
trusts,  which  do  not  exhaust  the  absolute  interest, 
devolves,  after  the  expiration  of  the  specified  trusts, 
upon  the  executors  of  the  testator,  as  personalty  for 
the  next  of  kin.  "  It  is  urged,''  said  Wood,  V-C, 
"  that  the  analogy  of  Wright  v.  Wright  and  Smith  v. 
Claxton,  must  be  applied  completely,  so  as  to  make 
this  real  estate  in  the  hands  of  the  next  of  kin.  But 
there  is  a  great  difierence  between  realty  and  person- 
alty in  this  respect.  It  is  not  the  next  of  kin  at  all, 
but  the  executors  on  whom  personal  property  devolves. 


{$)  1  Johnson,  636,  583. 
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nntfl  ihe  purposes  of  the  will  are  satisfied Because  it 

The  executor  is  in  general  the  only  person  who  can  rtl^'ex^tora 
stand  here  to  claim  the  personal  estate^  and  whatever  ai  personalty, 
lie  gets  in  qud  executor^  he  mast  hold  as  personalty/' 

It  was  decided  in  Jessopp  y.  Watson  (J),  that  the  Blending  of 
blending  of  the  proceeds  of  the  real  with  the  personal  I^jjj  ^tate 
estate,  for  an  express  parpose  which  fails,  will  not 
operate  to  convert  the  real  into  personal  estate  for  a 
purpose  not  expressed ;  viz.,  to  giveittothenextof  kin. 
This  rale  received  a  strong  application  in  FUch  v. 
Weber  {g) .    There  the  testatrix  devised  and  bequeathed 
her  real  and  personal  estate  in  trust,  as  to  the  real  estate 
for  sale,  as  soon  after  her  decease  as  could  be,  and  de- 
clared that  the  trustees  should  stand  possessed  of  the 
proceeds  of  the  sale,  as  a  fund  of  personal  and  not  of 
real  estate,  for  which  purpose  such  proceeds  or  any 
part  thereof  should  not  in  any  case  lapse  or  result  for 
the  benefit    of   the    heir-at-law;  and    aflber    giving 
legacies,  the  testatrix  directed  her  trustees  to  pay  and 
apply  the  residue  of  her  estate  and  effects,  as  she 
should  by  any  codicil  to  her  will  direct  or  appoint. 
The  testatrix  made  no  codiciL     Ifc  was  held  that  the 
heir-at-law  was  entitled  to  the  proceeds  of  the  real  Heir-at-law 
estate  undisposed  of — that  the  mere  intention  to  ex-  xa^^^  by  a 
elude  the  heir  was  of  no  avail,  unless  there  was  a  gift  <!«▼"«  ©▼«'• 
over  on  failure  of  the  purposes,  to  some  one  else — 
that  the  purpose  for  which  the  testatrix  said  she  ex- 
claded  the  heir,  was  simply  that  the  realty  might  be 
made  a  fund  of  personalty,  which  purpose  would  not 
fer  se  be  sufficient  to  disinherit  the  heir  except  for  the 
purposes  of  the  will. 

The  several  cases  on  the  subject  seem  to  depend  on  Conversion  for 
this  question,  *'  whether  the  testator  meant  to  give  the  Jr^iiTorout 
produce  of  the  real  estate  the  quality  of  personalty  to  and  out. 


(/)  I  My.  &  K.  667. 
(y)  6  Hare,  145. 
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all  intents,  or  only  so  far  as  respected  the  particular 
purposes  of  the  will ;  •  for  unless  the  testator  has  suffi- 
ciently declared  his  intention  not  only  that  the  realty 
shall  be  converted  into  personalty  for  the  purposes  of 
the  will,  but  farther,  that  the  produce  of  the  real  estate 
shall  be  taken  as  personalty,  whether  such  purposes 
take  effect  or  not,  so  much  of  the  real  estate  or  produce 
thereof  as  is  not  effectually  disposed  of  by  the  will  at 
the  time  of  the  testator^s  death  (whether  from  the 
silence  or  inefficiency  of  the  will  itself,  or  from  subse- 
quent lapse)  will  result  to  the  heir.  But  every  con- 
version, however  absolute  in  its  terms,  will  be  deemed 
a  conversion  for  the  purposes  of  the  will  only,  unless 
the  testator  distinctly  indicates  an  intention  that  it  is, 
on  the  failure  of  those  purposes,  to  prevail  as  between 
the  persons  on  whom  the  law  casts  the  real  and  per- 
sonal property  of  an  intestate,  namely,  the  heir  and 
next  of  kin  "(A). 

II.  Cases  IL  Cases  under  settlements  or  other  instruments 

under  settle-     {^^^  ^^^^^ 
nients. 

(a.)  Of  land  into  money. 
(6.)  Of  money  into  land. 

In  both  these  cases,  one  general  rule  is  applicable. 
When,  by  an  instrument  inter  vivos,  realty  is  directed 
to  be  converted  into  personalty  (i),  or  personalty  into 
realty(y),   for  certain  specified  purposes  or  objects. 
Property  re-     and  a  part  of  those  purposes  or  objects  fail,  the  pro- 
suits  to  settlor  perty  to  that  extent  results  to  the  settlor,  and  through 
form.  him,  in  the  one  case  to  his   personal  representa- 


(A)  Mr  Cox's  note  to  CruMe  ▼.  Barley,  3  P.  Wms.  22 ;  1  Jarman  on 
Wills,  630,  2d  ed. ;  AmphUtt  ▼.  Parke,  2  Rubs.  &  My.  221 ;  Taylor 
V.  Taylor,  3  De  G.  M.  &  G.  190 ;  Robinwn  ▼.  Oovemore  of  London 
Hoepital,  10  Hare,  19 ;  J?an»  ▼.  Fewkee,  13  W.  E.  967. 

(0  Clarke  v.  Franklin,  4  K.  &  J.  263. 

\j )  See  Pulteney  t.  Darlington,  1  Bro.  Ch.  Ca.  223 ;  Leehmert  T. 
Zechtnere,  Ca.  temp.  Talb.  80. 
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tires  (k),  and  in  the  other  to  his  heir  (T),  not  in  its 
original  form^  bnt  in  the  form  into  which  he  has 
directed  it  to  be  converted. 

« 

It  will  be  seen^  therefore^  that  there  is  a  material  Distinction 
distinction  as  to  the  application  of  the  doctrine  of  re-  tiaHaihire '^' 
suiting  tmsts  between  those  cases  where  conversion  iu»der  a  will 
partially  fails^  when  it  is  directed  by  will^  and  when  settlement. 
it  is  directed  by  deed.     In  the  case  of  conversion 
directed  by  will,  if  there  has  been  any  partial  failure 
of  the  purposes  for  which  the  conversion  has  been 
directed,  to  that  extent  it  will  result  to  the  testator's 
representatives,  real  or  personal,  who  would  have  been 
entitled  to  take  it  had  no  conversion  been  directed. 

The  reason  of  this  distinction,  as  has  already  been 
pointed  out,  is,  that  whereas  a  will  comes  into  opera- 
tion from  the  death  of  the  testator,  a  deed  takes  effect 
in  the  settloi'^s  lifetime,  from  the  moment  of  its  de- 
lirery.  A  simple  illustration  will  sufKce  to  set  the 
mles  on  this  subject  in  the  clearest  light.  Suppose  a 
conveyance  of  real  estate  by  deed  upon  trust  to  pay 
the  rents  and  profits  lo  the  settlor  during  his  life, 
and  after  his  death  to  sell  the  same  and  divide  the 
proceeds  between  A.  and  B.  equally,  if  then  living. 
Afterwards  A.  dies  before  the  time  when  his  share 
becomes  due,  i.e.,  before  the  settlor's  death.  As  to 
his  moiety  there  is  a  failure.  Who  takes  it  f  Clearly 
the  settlor,  who  is  still  alive,  and  to  whom  it  must 
therefore  result ;  but  in  what  form  ?  Here  steps  in 
the  principle,  that  a  deed  for  the  purposes  of  conver- 
sion operates  from  the  moment  of  its  delivery,  even 
though  the  settlor  has  directed  the  sale  to  take  place 
after  his  death.  The  deed,  therefore,  has  converted 
the  realty  in  the  lifetime  of  the  author  of  the  deed. 
''  Whatever  be  the  time  at  which  that  conversion  is 


{h)  GHJUh  ▼.  Riekettt,  7  Hare,  299. 
(/)  Wheldak  y.  Partridge,  8  Yes.  236. 
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directed  to  take  place^  whether  in  the  grantor's  life- 
time or  after  his  death,  the  g^rantor  by  executing  a 
deed  of  this  description,  says,  in  effect,  '  From  the 
time  I  pat  my  hand  to  this  deed,  I  limit  so  much  of 
this  property  to  myself  as  personal  property'  (m)/' 
The  property  results  into  the  hands  of  the  settlor,  not 
as  realty,  but  in  that  form  into  which  he  has  directed 
it  to  be  converted,  i,e.,  as  personalty  (n). 

(m)  Clarke  t.  Frwiklin,  4  £.  &  J.  263. 
(is)  Ibid. 
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CHAPTER  X. 

BBC0NYBS8I0N. 

Bkconvbbsiok  may  be  defined  as  that  notional  of  Reconversion, 
imaginary  process  by  which  a  prior  constructive  con- 
version is  annulled  and  taken  away,  and  the  converted 
property  restored  in  contemplation  of  a  court  of  equity 
to  its  original  actual  quality.  Thus  real  estate  is 
devised  on  trust  to  sell  and  pay  the  proceeds  to  A. ; 
by  virtue  of  the  direction,  A.  becomes  absolutely 
entitled  from  the  moment  of  the  testator's  death  to 
the  property  as  personalty,  whether  an  actual  sale  has 
taken  place  or  not.  But  A.  has  a  right  to  elect  in 
what  form  he  will  take  the  property.  He  has  a  right 
to  tell  the  trustees,  ''  I  prefer  the  land  instead  of  the 
purchase-money  of  the  land.''  And  according  to  his 
election  the  property  will  vest  in  him,  as  land  or  money. 

The  cases  on  this  subject  range  themselves  under 
two  heads ; — reconversion  may  take  place. 

I.     By  act  of  parties. 
n.  By  operation  of  law. 

I.  Reconversion  by  act  of  parties.  I,  By  n^t  of 

parties. 

(A.)  Who  may  and  who  may  not  elect,  so  as  to  re- 
convert. 

1.  It  is  clear  that  an  absolute,  owner  of  property  1.  By  absolute 
directed  to  be  converted,  where  that  property  is  out-  *^^"^^'* 
standing,  and  the  owner  has  not  reduced  it  into  pos- 
session, may  elect  to  take  that  property  in  whatever 
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form  he  chooses.  For  since  '^  equity,  like  natnre, 
will  do  nothing  in  vain/'  if  the  person  in  whose 
favour  the  conversion  is  directed  elects  to  have  the 
property  in  its  unconverted  state^  it  will  be  vain  for 
equity  to  compel  the  doing  of  that  which  may  be  un- 
done the  next  moment.  But  as  the  presumption  is^ 
that  what  ought  to  be  done  will  be  done — that  con- 
version will  take  place — the  onus  of  proof  will  be  on 
those  who  allege  that  the  owner  has  reconverted  the 
property  (o). 

2.  By  owner  of     2.  So  far  the  law  is  clear  when  the  person  entitled 
share.  either  to  the  money  to  be  laid  out  in  land^  or  to  the  land 

to  be  sold  for  money^  is  the  absolute  owner  in  posses- 
sion. But  what  is  the  principle  when  he  is  entitled, 
not  to  the  whole  subject-matter,  but  only  to  an  un- 
divided share  ? 

Of  money  to         (a.)  Of  money  into  land.     In  Seeley  v.  Jago  (p),  A. 
be^tumed  into  ^^^33^  £ioOO  to  be  laid  out  in  the  purchase  of  lands 

in  fee  for  the  benefit  of  A.,  B.,  and  C,  equally  to  be 
divided.  A.  dies  leaving  an  infant  heir^  and  B.  and 
C,  together  with  the  infant  heir,  bring  a  bill  for  the 
£1000.  The  Lord  Chancellor  said, "  The  money  being 
directed  to  be  laid  out  in  land  for  A.,  B.,  and  G.  equally ^ 
which  makes  them  tenants  in  common,  and  B.  and  C. 
electing  to  have  their  two-thirds  in  money,  let  it  be 
paid  to  them,  for  it  is  vain  to  lay  out  this  money  in 
land  for  B.  and  C,  when  the  next  moment  they  may 
turn  it  into  money,  and  equity,  like  nature,  will  do 
nothing  in  vain.'* 

Of  land  to  be        (&•)  Land  to  be  turned  into  money.     In  HoUoway 

monT*^^^  V.  Radcliffe  {q),  A.  B.  was  entitled  to  two-thirds  of  an 

estate  directed  to  be  converted  into  personalty.    Held 


(0)  Si8*on  ▼.  Giles,  U  W.  B.  971 ;  Benson  ▼.  Benson,  1  P.  Wnu.  130. 
(p)  1  P.  Wms.  389. 
ig)  23  Beav.  163. 
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that  it  had  not  been  reconverted  into  realty  by  acts  of 
A.  B.^  done  independently  of  the  person  entitled  to  the 
remaining  one-third.  Here  the  principle  is  clear.  The 
sale  of  an  undivided  share  wonld  obviously  be  less 
marketable^  and  produce  a  far  less  sum  than  would  be 
receivable  in  respect  of  that  share  of  the  proceeds  of 
sale  of  the  entirety ;  and  therefore  neither  has  a  right 
to  compel  the  other  to  forego  a  sale  of  the  whole  pro- 
perty. 

3.  A  remainder-man  cannot  elect  so  as  to  affect  the  3.  By  remain- 
interests  of  the  owners  of  prior  estates.     Take,  for  in-  ^*''"*^- 
stance,  the  simple  case  of  a  settlement  of  money  to  be 

laid  out  in  land  upon  a  tenant  for  life,  remainder  in 
fee.  There  is  no  principle,  whether  in  law  or  equity, 
by  which  the  remainder-man  in  fee  can,  as  against 
the  tenant  for  life,  elect  to  take  the  property  as 
money.  The  tenant  for  life  can  insist  on  his  rights 
under  the  settlement,  and  can  compel  the  trustees  of 
the  settlement  to  lay  out  the  money  as  directed  by 
the  settlement.  But  although,  as  against  the  tenant 
for  life,  the  remainder-man  has  no  right  to  say  that 
the  money  to  be  laid  out  in  land  shall  again  become 
money — shall  be  reconverted— of  course,  there  is 
nothing  to  prevent  a  remainder-man  declaring,  as  be- 
tween his  real  and  personal  representatives,  who  claim 
as  volunteers  under  him,  that  a  particular  reversion- 
ary interest  to  which  he  is  entitled,  shall  be  money  or 
land  (r). 

4.  An  infant  cannot  ordinarily  elect  («).  <•  By  infants. 

5.  A  lunatic  cannot  elect  (<)•  5.  By  lunatics. 


(r)  2  8p.  271 ;  Triguei  t.  Thornton,  13  Yes.  345  ;  OiUiei  t.  Longlandt, 
4  De  0.  i  Sm.  372,  879 ;  Cboluon  t.  Oookmn,  12  CI.  &  F.  121. 

(»)  Sikeiey  V.  Joffo,  1  P.  W.  389 ;  Oarr  v.  Miton,  2  Bro.  C.  C.  66 ; 
Dyer  t.  Dyer,  13  W.  R.  732 ;  Bobinmm  ▼.  Sobineon,  19  fieav.  494. 

(0  Athby  T.  Falmer,  1  Mer.  296. 
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6.  By  married       6.  The  rules  as  to  the  capability  of  married  women 
to  elect  demand  a  particular  consideration. 


women. 


Money  into  (a.)  As  to  moncj  to  be  converted  into  land. 

land. 

A  feme  covert  cannot  elect  by  a  contract  or  ordinary 
deed  {u) .  But  although^  asobservedby  Lord  Hardwicke 
in  Oldham  v.  Hughes  (r),  "d^feme  covert  cannot  alter  the 
nature  of  money  to  be  laid  out  in  land,  barely  by  a 
contract  or  deed^  for  to  alter  the  property  of  it,  or 
course  of  descent,  this  money  must  be  invested  in 
land  (and  sometimes  sham  purchases  have  been  made 
for  that  purpose),  and  she  may  then  levy  a  fine  of  the 
land  and  give  it  to  her  husband,  or  anybody  else. 
There  is  a  way,  also,  of  doing  this  without  lajring  the 
money  out  in  land,  and  that  is  by  coming  into  this 
court,  whereby  the  wife  may  consent  to  take  this 
money  as  personal  estate ;  and  upon  her  being  present 
in  court,  and  being  examined  (as  a  ferns  covert  on  a 
fine  is)  as  to  such  consent,  it  binds  this  money  articled 
to  be  laid  out  in  land  as  much  as  a  fine  at  law  would 
the  land,  and  she  may  dispose  of  it  to  the  husband,  or 
anybody  else;  and  the  reason  of  it  is,  that  at  law 
money  so  articled  to  be  laid  out  in  land  is  considered 
barely  as  money  till  an  actual  investiture,  and  the 
equity  of  this  court  alone  views  it  in  the  light  of  a  real 
estate ;  and,  therefore,  this  court  can  act  upon  its  own 
creature,  and  do  what  a  fine  at  common  law  can  upon 
land,  and  if  the  wife  has  craved  aid  of  this  court,  in 
the  manner  I  have  mentioned,  she  might  have  changed 
the  nature  of  this  money  which  is  realised ;  but  she 
cannot  do  it  by  deed." 

The  necessity  of  making  these  sham  purchases 
caused  much  inconvenience,  which  was  attempted  to 
be  remedied  by  several  statutes.     Finally,  by  3  &  4 


(m)  r^anh  w.  JVamA;,  3  My.  ft  Or.  171. 
Iv)  2  Atk.  453. 
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Will.  IV.,  c.  74,  s.  77,  a  married  woman  was  permitted  3&4  Wiii^iv., 
by  deed  executed  in  compliance  with  its  provisions  to  ^'     '  ^'  "* 
make  her  election  to  take  or  dispose  of  money  to  be 
laid  oat  in  land  {w), 

(&).  Land  to  be  converted  into  money.  ^^'^  in^ 

money. 

Here  the  husband  and  wife  might,  before  the  stat. 
3  &  4  Will.  IV.,  c.  74,  so  long  as  the  land  remained 
unsold,  by  levying  a  fine,  bar  all  the  wile's  estates  and 
interest  in  the  money  to  arise  from  the  sale  of  the 
land  (x).  Such  was  the  state  of  the  old  law ;  and  under 
the  act  for  the  abohtion  of  fines  and  recoveries,  the 
result  is  the  same.  That  act  in  substance  says  {y), 
that  a  married  woman  may,  with  her  husband's  con* 
currence,  by  deed  acknowledged  under  the  act  dis- 
pose of  lands,  or  of  money  subject  to  be  invested  in 
lands,  and  also,  of  ''any  interest  in  land,  either  at 
law  or  equity,  or  any  charge,  lien,  or  encumbrance  in, 
or  upon,  or  affecting  land,  either  at  law  or  in  equity.^' 
In  Briggs  v.  Chamberlain  (2),  it  was  decided  that  where 
the  personal  estate  consists  of  moneys  to  arise  from 
the  sale  of  lands,  she  might  bind  her  interest  by  a 
deed  acknowledged,  the  subject-matter  of  disposition 
being  then  an  interest  in  land,  and  falUng,  therefore, 
within  the  words  of  the  statute  (a). 

(B.)  Mode  in  which  election  to  take  the  property  in  How  election 
its  actual  state  may  be  made.  "  "'^*^^"- 

Of  course  it  is  clear  that  an  express  declaration  of  Express  direc- 
intention  on  the  part  of  the  absolute  owner  of  pro-  **°°' 
perty  that  it.  shall  be  deemed  real  or  personal  estate 
is  jper  86   sufficient  to  bind    those   claiming   under 

(it)  Forltei  t.  Adnma,  9  Sim.  462. 

{x)  Co.  Li tt.  121  «.  n. ;  May  t.  Soper,  4  Sim.  360. 

(y)  Sec.  77. 

(«)  n  Hare,  69. 

(a)  Tuer  ▼.  Turner,  20  Bear.  660. 
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By  acts  of 
parties. 


him,  withont  any  reference  to  the  actual  state  or  con- 
dition of  the  property  at  the  time,  though  it  has  been 
doubted  whether  a  declaration  by  parol  be  sufficient  {b). 

But  much  greater  difficulty  arises  where  the  owner 
does  not  express  his  intention  so  to  reconvert;  the 
question  will  then  occur,  what  acts  of  the  owner  are 
sufficient  to  lead  to  an  inference  that  he  desired  and 
intended  to  possess  the  property  according  to  its 
actual  state  and  condition. 


As  to  land 
into  money. 


(a.)  As  to  real  estate  directed  to  be  converted  into 
money,  slight  circumstances  are  sufficient  to  raise  a 
presumption  that  the  owner  has  elected  to  retain  it  as 
realty.  Thus  if  a  person  keeps  land  unsold  for  a  long 
time,  a  presumption  will  arise  that  he  has  elected  to 
take  it  as  land  (c).  So  the  circumstances  of  granting  a 
lease,  reserving  rent  to  the  party  entitled,  her  heirs, 
and  assigns,  was  strong  evidence  of  the  intention  of 
the  grantor  to  elect  that  it  should  continue  as  land  (d). 
In  Davies  v.  Ashford  (e),  by  marriage  settlement  real 
estates  were  conveyed  to  trustees  on  trust,  to  sell,  and 
hold  the  proceeds  on  trust  for  the  husband  and  wife, 
for  their  lives  successively,  remainder  on  trust  for  their 
children,  remainder  on  trust  for  the  survivor  of  hus- 
band and  wife  absolutely.  Thei*e  was  no  issue.  The 
husband  survived  his  wife,  and  after  her  death  con- 
sulted his  solicitor  as  to  his  rights  under  the  settle- 
ment, and  then  got  possession  of  the  settlement  and 
title-deeds,  &c.,  and  remained  in  possession  of  them 
until  his  death,  and  also  of  the  estates.  Held,  that 
he  had  elected  to  take  the  estates  as  land.  The  V.-C. 
of  England  said,  ''It  does  not  distinctly  appear  in 


{b)  BradUh  y.  Oee^  Amb.  229 ;  but  see  ChaUoner  t.  Butcher^  cited  S- 
Atk.  685 ;  Fulteney  v.  Darlington,  1  Bro.  C.  0.  237 ;  JTMdaU  ▼  Por- 
tridge,  8  Ves.  236  ;  1  W.  &  T.  868. 

(e)  Dixon  y.  Gayfere^  17  Bear.  433;  Orietbach  w  I^r^mantle,  17  Bear. 
314  ;  Kirkman  y.  MiUt,  13  Ves.  338. 

(<0  Orobtree  y.  Bramble,  3  Atk.  680. 

(«)  16  Sim.  42. 
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whose  costody  the  title-deeds  originally  were^  but  it 
is  clear  that  there  was  a  change  in  the  possession  of 
them,  and  that  Mr  Davies  got  them  into  his  custody. 
Now,  was  not  that  of  necessity  a  destruction  of  the 
trast  ?  For  the  trustees  could  not  have  compelled  Mr 
Dalies  to  deliver  up  the  deeds  ;  and  without  doing  so 
they  could  not  have  made  an  effectual  sale  of  the 
estate/' 

(6.)  As  regards  personal  estate  to  be  laid  out  in  Money  into 
land,  of  course,  if  the  person  absolutely  entitled  re-  ^*°^* 
ceives  the  money  from  the  trustees,  he  is  held  to  have 
elected  to  take  it  as  money,  and  the  trust  is  at  an 
end  (/).     But  it  will  not  be  so  deemed  where  he  has 
received  the  income,  though  for  a  long  time  (g), 

II.  Eeconversion  by  operation  of  law.  II.  Bt  oper«. 

tion  of  law. 

I£  an  instrument  is  to  be  taken  to  impress  a  fund  . 
with  real  qualities,  the  money  being  once  clearly  im- 
pressed with  real  uses,  as  land,  in  a  contest  between 
the  heir  and  executor,  the  impression  will  remain  for 
the  benefit  of  the  heir  ;  and  to  put  an  end  to  that  im- 
pression, it  must  be  shown  that  the  money  was  in  the 
hands,  i.e.,  in  the  actual  possession,  of  a  person  who  ^^ney  at 
had  in  himself  both  the  executors  and  the  heirs ;  he  home, 
must  not  only  have  the  jus  in  re,  but  no  other  person 
must  have  any  outstanding  jtts  ad  rein  (h).     In  this 
case,  if  he  makes  no  declaration  of  intention  respecting 
it,  it  shall  go  according  to  the  quality  in  which  it  was 
left  by  him  at  his  death.     Here  it  is  important  to 
observe  that  the  onus  of  proof  seems  to  lie  on  those 
who  deny  reconversion,  whereas  in  the  case  of  recon- 


(/)  Tiafford  ▼.  Boehm^  3  Atk.  440 ;  Rook  ▼.  Worthy  1  Vea.  461 ; 
Cookwn  T.  Cookton,  12  CI.  &  F.  147. 

ig)  GiUiet  ▼.  Longlandt,  4  De  G.  &  Sm.  372 ;  lU  Pedder'i  Sittlment, 
6  De  G.  M.  ft  G.  890. 

(A)  WkeldaU  r.  Ftairidge,  8  Yes.  235. 
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version  by  parties^  it  was  pointed  oat  that  the  onas 
lay  on  those  who  alleged  reconversion. 

In  Chichester  v.  Bickerataff  (i),  on  the  marriage  of  Sir 
John  Chichester  with  the  daughter  of  Sir  Charles 
BickerstafT,  Sir  Charles  by  articles  covenanted  to  pay 
£1500  in  part  of  the  portion,  which,  together  with 
£1500  to  be  advanced  by  Sir  John  within  three  years 
after  the  marriage,  was  to  be  invested  in  land  and 
settled  on  Sir  John  for  life,  his  intended  wife  for  life, 
remainder  to  their  issae,  remainder  to  Sir  John's  right 
heirs.  Within  a  year  of  the  marriage  the  wife  died 
childless,  and  Sir  John  three  Jays  after  his  wife.  Sir 
John  by  his  will  made  Sir  Charles  his  executor,  and 
devised  the  residue  of  his  personalty,  after  debts,  &c., 
paid,  to  Frances  Chichester,  his  sister.  The  heir-at- 
law  of  Sir  John  filed  a  bill  against  Sir  Charles  to 
compel  him  to  pay  £1500  which  Sir  John  had 
covenanted  to  pay,  insisting  that  by  virtue  of  the 
marriage  articles,  the  money  ought  to  be  looked  on 
and  considered  in  equity  as  land,  and  therefore  be- 
longed to  him  as  heir.  But  Lord  Somers  said, "  This 
money,  though  once  bound  by  the  articles,  yet,  when 
the  wife  died  without  issue,  became  free  again,  as  the 
land  would  likewise  have  been  in  case  a  purchase  had 
been  made  pursuant  to  the  articles,  and  therefore 
would  have  been  assets  to  a  creditor,  and  must  have 
gone  to  the  executor  or  administrator  of  Sir  John  ; 
and  the  case  is  much  stronger  where  there  is  a  residu- 
ary legatee,''  and  therefore  dismissed  the  bill. 

In  the  case  of  Pulteney  v.  Darlington  (j),  money  im- 
pressed with  the  qualities  of  realty  had  come  by  opera- 
tion of  law  into  the  hands  of  the  person  (Lord  Bath) 
solely  entitled  to  it  under  the  limitation  in  fee ;  and 
the  person  so  entitled,  without  taking  notice  of  the 


(0  2  Vera.  295. 

0)  1  Bro.  C.  C.  228. 
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particalar  sum^  devised  all  his  manors^  &c.,  wliich  he 
was  seised  or  possessed  of,  or  to  which  he  was  in  any 
wise  entitled  in  possession,  reversion,  or  remainder,  or 
which  should  thereafter  bo  purchased  with  any  trust- 
moneys  (except  certain  estates  therein  mentioned)  to 
his  brother  H.  in  fee,  and  gave  him  all  the  residue  of 
his  personal  estate,  and  made  him  his  executor.  His 
brother  H.  subsequently,  by  his  will,  gave  all  his 
estates  by  local  descriptions  to  certain  uses  therein  % 

mentioned,  and  all. his  money,  securities  for  money, 
goods,  chattels,  and  personal  estate,  not  before  dis- 
posed of,  to  his  executors,  for  certain  trusts  mentioned 
in  his  will.     The  bill  brought  by  the  heir-at-law  to 
have  the  money  laid  out  in  land  was  dismissed.    *'  If,'' 
said  Lord  Thurlow,    "  A.  B.  has  in  his  possession 
£20,000  to  be  laid  out  in  land  for  his  use,  he  has  no- 
body to  sue ;  the  right  and  the  thing  centering  in  one 
person,  the  action  is  extinguished ;  "  and  after  citing 
and  commenting  upon  the  cases  on  the  subject,  his 
lordship  added,  ''  The  use  I  make  of  these  cases,  not-  Money  im- 
withstanding  the   dicta  they  contain,  is   this,  that  PJ^^^^i/^ 
where  a  sum  of  money  is  in  the  hands  of  one  without  home  in  the 
any  other  use  but  for  himself  it  will  be  money,  and  ^51^^  *  * 

the  heir  cannot  claim But   whether  this   is  owner  de- 

clearly  so  or  not,  circumstances  of  demeanour  in  the  ^ney." 
person  (even  though  slight)  will  be  sufficient  to  decide 
it ;  a  very  little  would  do ;  receiving  it  from  the  trus- 
tees, there  is  no  doubt,  would  be  sufficient.  Lord  Bath 
did  receive  it,  he  had  it  in  his  hands."     This  decision 
was  affirmed  in  the  House  of  Lords  (k) ;  and,  as  Lord 
Eldon  says,  "  went  no  further  than  this,  that  if  the 
property  was  at  home,  in  the  possession  of  the  person 
under  whom  they  claimed  as  heir  and  executor,  the  But  not  if  it 
heir  could  not  take  it,  but  if  it  stood  out  in  a  third  j^CdJ^ofr^ 
person  he  might ;   and  the  question  in   that  cause  third  party, 
was  not  upon  the  equity  between  the  heir  and  execu- 
tor, but  whether  the  money  was  at  home  (Z). 

(At)  7  Bro.  P.  C.  Toml.  Ed.  630. 

(/)  Wheldak  t.  Partridge,  S  Vee.  235. 
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Election  arises  Thb  doctrine  of  election  originates  in  inconsistent  or 
ent  or  alter-  alternative  donations ;  a  plurality  of  gifts  with  inten- 
native  gifts,  tion,  express  or  implied^  that  one  shall  be  a  substitute 
for  the  rest.  In  the  judgment  of  tribunals,  therefore, 
whose  decision  is  regulated  by  that  intention,  the 
donee  will  be  entitled,  not  to  both  benefits,  but  the 
choice  of  either.  The  second  gift  is  designed  to  be 
effectual  only  in  the  event  of  his  declining  the  first ; 
and  the  substance  of  the  gifts  combined  is  an  option. 

If  the  individual,  to  whom,  by  an  instrument  of 
donation,  a  benefit  is  offered,  possesses  a  previous 
claim  on  the  author  of  the  instrument,  and  an  inten- 
tion appears  that  he  shall  not  both  receive  the  benefit 
and  enforce  the  claim,  the  same  principle  of  executing 
the  purpose  of  the  donor,  requires  the  donee  to  elect 
between  his  original  and  his  substituted  rights ;  the 
gift  being  designed  as  a  satisfaction  of  the  claim, 
he  cannot  accept  the  former  without  renouncing  the 
latter  (m). 

A  new  modification  of  the  doctrine  arises  on  the 
occurrence  of  gifts  of  a  peculiar  nature.  The  owner  of 
an  estate,  having,  in  an  instrument  of  donation, 
applied  to  the  property  of  another  expressions  which, 
were  that  property  his  own,  would  amount  to  an 
effectual  disposition  of  it  to  a  third  person,  and  having, 
by  the  same  instrument,  disposed  of  a  portion  of  his 
estate  in  favour  of  the  proprietor  whose  rights  he 

{m)  See  post  on  the  Doctrine  of  Satisfaction. 
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assumed,  is  understood  to  impose  on  that  proprietor 
the  obligation  of  either  relinquishing  (to  the  extent 
at  least  of  indemnifying  those  whom,  by  defeating  the 
intended  disposition,  he  disappoints)  the  benefit  con- 
ferred on  him  by  the  instrument,  if  he  asserts  his  own 
inconsistent  proprietary  rights ;  or,  if  he  accepts  that 
benefit,  of  completing  the  intended  disposition  by  the 
conveyance,  in  conformity  to  it,  of  that  portion  of  his 
property  which  it  purports  to  effect.     The  foundation 
of  the  doctrine  is  still  the  intention  of  the  author  of 
the  instrument ;  an  intention  which,  extending  to  the  Intention  of 
whole  disposition,  is  frustrated  by  the  failure  of  any  ^^^J^^^^ 
part;   and   its    cliaracteristtc,   in    its    appUcation    to 
these  cases,  is,  that,  by  an  equitable   arrangement, 
effect  is  given  to  a  donation  of  that  which  is  not  the 
property  of  the  donor ;  a  valid  gift  in  terms  absolute, 
being  qualified  by  reference  to  a  distinct  clause,  which, 
though  inoperative  as  a  conveyance,  affords  authentic 
evidence  of  intention.     The  intention  being  assumed, 
the  coDScience  of  the  donee  is  affected  by  the  condi- 
tion, though  destitute  of  legal  validity,  not  express 
but  implied,  annexed  to  the  benefit  proposed  to  him. 
To  accept  the  benefit  while  he  declines  the  burden  is 
to  defraud  the  design  of  the  donor  (n) .  To  illustrate  the 
doctrine  of  election,  suppose  A.  by  vnll  or  deed  gives 
to  B.  property  belonging   to    C,  and  by  the   same 
instroment,  gives  other  property  belonging  to  himself 
to  C,  a  court  of  equity  will  hold  C.  to  be  entitled  to 
the  gift  made  to  him  by  A.,  only  upon  the  implied 
condition  of  his  conforming  with  all  the  provisions  of 
the  instrument,  by  renouncing  the  right  to  his  own 
property  in  favour  of  B.;  he  must  consequently  make 
his  choice,  or,  as  it  is  technically  termed,  he  is  put  to 
his  election,  to  take  either  under  or  against  the  instru- 
ment. 

The  doctrine  of  election,  in  common  with   many 


(n)  Note  to  J)illon  t.  Farktr,  1  Sw.  395. 


180 


ELECTION. 


Derived  from 
the  civil  law. 


other  doctrines  of  oud  courts  of  equity,  appears  to  bo 
derived  from  the  civil  law.  In  that  system,  a  bequest 
of  property  which  the  testator  knew  to  belong  to 
another  was  not  void.  But  a  bequest  on  the  errone- 
ous supposition  that  the  subject  belonged  to  the  tes- 
tator, was,  it  seems,  invalid.  In  the  latter  respect, 
the  Roman  law  is  more  logically  consistent  than  our 
own.  For,  by  the  English  law,  whether  the  donor 
knew  that  the  property  he  assumed  to  deal  with  was 
not  his  own,  and  yet  he  advisedly  assumed  to  give  it, 
or  whether  he  gave  it  erroneously,  supposing  it  to  be 
his  own,  in  either  case  it  is  held  that  the  donee  is  put 
to  his  election  (o).  To  return ;  in  the*  case  already  put, 
of  A.  giving  to  B.  property  belonging  to  C,  and  by 
the  same  instrument  giving  to  G.  other  property 
belonging  to  himself,  C.  has  two  courses  open  to 
him — 


Election 
under  instru- 
nieut. 


1st.  He  may  elect  to  take  under,  and  consequently 
to  conform  to  all  the  provisions  of,  the  instrument. 
Her6  no  diflSculty  arises,  as  B.  will  take  C.'s  property, 
and  C.  will  take  the  property  given  to  him  by  A. 


Election 
a^inst  the 
instrument. 


2nd.  He  may  elect  against  the  instrument.  The 
question  then  arises.  Does  C,  by  refusing  to  conform 
to  the  terms  of  the  instrument,  wholly  forfeit  his  claim 
to  any  benefits  intended  to  be  conferred  on  him  by 
that  instrument,  or  does  he  forfeit  only  so  much  of  the 
benefits  under  the  instrument,  as  is  necessary  to  com- 
pensate B.  for  the  disappointment  he  has  suffered  by 
G.^s  election  against  the  instrument  ?  To  illustrate, 
by  a  simple  case.  Suppose  A.,  the  testator,  gives  to 
B.  a  family  estate  belonging  to  G.,  worth  £20,000  in 
the  market,  and  by  the  same  will  gives  to  G.  a  legacy  of 
£30,000  of  his  own  property.  G.  is  unwilling  to  part 
with  his  family  estate,  and  therefore  elects  to  take 
against  the  instrument.     It  has  been  held,  that,  in  the 


(o)  Whistler  t.  JTe&aier,  2  Yes.  Jr.  370. 
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case  of  election  against  the  instrument^  the  principle  Compensation 
of  compensation,  rather  than  that  of  forfeiture,  is  to  ^^^^^  ^"'* 
govern.  In  the  case  put,  therefore,  C.  will  retain  the 
estate  and  receive  £10,000  of  his  legacy  of  £30,000, 
leaving  to  B.  £20,000  to  compensate  him  for  the 
value  of  the  estate  of  which  he  has  been  disappointed 
bj  C/s  election  against  the  instrument.  The  conclu- 
sion from  all  the  cases  is  thus  summed  up  in  Mr 
Swanston's  note  to  Grettoii  v.  Haward  {p), 

1st.  That  in  the  event  of  election  to  take  against  the  Bules. 
instrument,  courts  of  equity  assume  jurisdiction  to 
sequester  the   benefits  intended  for  the  refractory 
donee,  in  order  to  secure  compensation  to  those  whom 
his  election  disappoints. 

2nd.  That  the  surplus,  after  compensation,  does  not 
devolve,  as  undisposed  of,  but  is  restored  to  the  donee, 
the  purpose  being  satisfied  for  which  alone  the  court 
controlled  his  legal  right. 

It  may  be  useful  to  warn  the  student  carefully  to  Cases  where 
discriminate  this  class  of  cases  where  a  person  disposes  ^^^^  ™»*^*^* 

*  *  two  bequeslM 

of  that  which  is  not  his  owii,  and  confers  on  the  real  of  his  own  in 
ownerof  that  property  some  other  benefits,  from  another  •*™®  »nstru- 
apparently  similar  class  of  cases,  where  a  testator  makes 
two  or  more  separate  devises  or  bequests  of  his  own  pro- 
perty in  the  same  instrumeut.  In  this  latter  case,  the 
gifts,  whether  beneficial  or  onerous,  being  the  property 
of  the  donor,  the  donee  may  take  what  is  beneficial  and 
reject  what  is  onerous,  unless  it  appear  on  the  will  that 
it  was  the  intention  of  the  testator  to  make  the  accept- 
ance of  the  burden  a  condition  of  the  benefit  {q). 

As  the  doctrine  of  election  depends  on  the  principle  There  must  he 
of  compensation,  it  follows  that  it  will  not  be  applicable  ^i""|f  com" 
unless  there  be  a  fund  from  which  compensation  can  pensatiou  can 

___^ . 06  made. 

(p)  1  Swanst.  4?)3. 

(q)  Wurren  v.  Rudall,  IJ.  &  H.  13. 
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be  made.  Thus,  it  was  held  in  Bristowe  v.  Warde  (r), 
that  where,  under  a  power  to  appoint  to  children,  the 
father  made  an  appointment  improperly,  any  child  en- 
titled, in  default  of  appointment,  might  set  it  aside, 
although  a  specific  share  was  appointed  to  him.  "  The 
doctrine  of  election,"  said  the  Lord  Chancellor,  '^  never 
can  be  applied  but  where,  if  an  election  is  made  con- 
trary to  the  will,  the  interest  that  would  pass  by  the 
will  can  be  laid  hold  of  to  compensate  for  what  iB  taken 
away ;  therefore,  in  all  cases,  there  must  be  some  free 
disposable  property  given  to  the  person,  which  can  be 
made  a  compensation  for  whal  the  testator  takes  away. 
That  cannot  apply  to  this  case  where  no  part  of  his 
property  is  comprised  in  the  will  but  that  which  he  had 
power  to  distribute.  Thus,  again.  In  re  Fowler's 
Trust  («),  a  testator  had  an  exclusive  power  of  appoint- 
ment over  an  estate  to  his  children  and  grand-children ; 
and  an  exclusive  power  to  appoint  a  fund  among  his 
children  only.  He  appointed  the  estate  to  some  of  his 
children  and  the  fund  to  his  children  and  a  grandchild 
(who  was  not  an  object).  Held,  that  this  was  not  a 
case  of  election,  and  that  the  children  were  not  com- 
pellable to  elect,  either  to  give  eflTect  to  the  appoint- 
ment of  the  fund  to  the  grandchild,  or  reject  the 
benefits  appointed  under  the  first  power.  If,  however, 
in  these  cases  the  testator  had  also  given  property 
absolutely  his  own  to  the  objects  of  the  power,  a  case 
of  election  would  have  arisen,  and  compensation  might 
have  been  claimed  out  of  such  property. 

Election  under      Cases  of  election  under  the  execution  of  powers, 
powers.  ^^^  Where,  under  a  special  power,  an  express  ap- 

Ar  to  person     pointment  is  made  to  a  stranger  to  the  power,  which 
^\T^ *?        is  therefore  void,  and  a  benefit  is  conferred  by  the 
appointment,     same  instrument,  upon  a  person  entitled,  in  default 
of  appointment,  the  latter  will  be  put  to  his  election. 

(r)  2  Ves.  Jr.  336. 
(»)  27  Beav.  362. 


ELECTION.  1 83 

Thus,  "  where  a  inan  having  a  power  to  appoint  to  A. 
a  fand  which,  in  default  of  appointment,  is  given  to 
B.,  exercises  the  power  in  favour  of  C,  and  gives 
other  benefits  to  B.,  although  the  execution  is  merely 
void,  yet  if  B.  will  accept  the  gifts  to  him,  he  must 
convey  the  estate  to  C,  according  to  the  appointment/' 

It  has  been  said  that  where  the  donee  of  a  power  by  As  to  penon 
the  same  instrument  appoints  to  a  stranger,  and  con-  Jjf  ^e,"*^^^ 
fers  benefits  out  of  his  own  property  upon  an  object 
of  the  power,  the  latter  will  be  put  to  his  election  {t). 
But  it  is  submitted  that  in  such  a  case  the  person 
who  is  the  object  of  the  power  can  not  be  put  to  his 
election,  and  for  the  following  reasons.  In  order  to 
raise  a  case  of  election,  two  essential  circumstances 
must  concur : — 

Ist.    That  property  which  belongs  to  one  person  Circumstances 
(A.)  must  be  given  to  another  person  by  the  testator.  ^Jj^n  ^  *" 

2nd.  That  the  testator  at  the  same  time  gives  A. 
property  of  his  (the  testator's).  In  such  a  case,  A. 
would  be  put  to  his  election. 

Suppose,  then,  that  A.  is  the  object  of  the  power, 
B.,  the  person  entitled  in  default  of  appointment  to 
A.,  and  X.  is  the  person  in  whose  favour  the  appoint- 
ment is  actually  made.  The  appointment  in  favour  of 
X.  is  clearly  a  bad  appointment,  and  therefore  the 
property  would  pass  to  B.  as  in  default  of  appoint- 
ment, and  if  the  testator  has  conferred  any  benefits 
on  B.,  he  (B.)  will  be  put  to  his  election.  But  no 
property  which  belongs  to  A.  has  been  given  to  X. ; 
for  A.  is  but  a  volunteer  as  regards  the  donee  of  the 
power,  and  until  the  donee  has  exercised  his  power 
over  the  fund,  in  favour  of  A.,  it  is  not  his  property  ; 
therefore,  it  is  clear  that  an  essential  element  to  raise 

(0  Blacket  t.  Lamb,  U  Bear.  482 ;  1  L.  C.  352. 
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election  as  against  A.  is  wanting.  None  of  A.'s  pro- 
perty has  been  given  to  another.  But  if  A.  had  com- 
bined in  himself  both  the  character  of  the  object  of 
the  power,  and  the  person  entitled  to  the  fund  in  de- 
fault {i.e.,  if  in  the  case  put,  A.  and  B.  were  the 
same  individual),  he  would,  if  he  had  received  any 
benefits  from  the  donee  of  the  power,  be  put  to  his 
election,  not  as  A.,  the  object  of  the  power,  but  as  the 
person  (B.)  entitled,  in  default  of  appointment  {u). 


Absolute  ap- 
pointment, 
with  direc- 
tions modify- 
ing the  ap- 
pointment. 


{h.)  It  has  been  decided  "  that  where  there  is  an 
absolute  appointment  by  will  in  favour  of  a  proper 
object  of  the  power,  and  that  appointment  is  followed 
by  attempts  to  modify  the  interest  so  appointed,  in  a 
manner  which  the  law  will  not  allow,  the  court  reads 
the  will  as  if  all  the  passages  in  which  such  attempts 
are  made  were  swept  out  of  it,  for  all  intents  and  pur- 
poses; "  i.e.,  not  only  so  far  as  they  attempt  to  regu- 
late the  quantum  of  interest  to  be  enjoyed  by  the  ap- 
pointee in  the  settled  property,  but  also  so  far  as  they 
might  otherwise  have  been  relied  upon  as  raising  a 
case  of  election  (v).  The  reason  of  the  rule  may  be 
shortly  stated  in  the  words  of  the  Master  of  the  Rolls 
in  Blanket  v.  Lamb  (to):  "  The  superadded  words  used 
by  the  testator  here,  neither  are  nor  profess  to  be  any 
appointment  over  the  fund  itself,  but  they  purport  to 
raise  an  obligation  on  the  conscience  of  the  person 
taking  the  benefit  of  the  gift,  to  transfer  that  benefit, 
after  his  decease,  to  his  children.  I  am  of  opinion, 
that  if  the  words  had  been  used  by  the  testator  with 
reference  to  a  fund  which  was  wholly  within  his  own 
control,  to  deal  with  a«  he  might  think  fit,  these  words 
would  have  created  a  trust,  and  that  his  children, 
taking  the  gifts  under  the  will  of  the  testator,  would 
have  taken  them  charged  with  the  duty  of  disposing 


(u)    Whiitter  y.  Webster ^  2  Ves.  Jr.  367.     And  see  the  judgment  of 
James,  V.-C,  in  WolUuton  v.  King,  L.  R.  8  Eq.  166. 
Iv)  Woolridge  v.   Woolridge^  1  Johns.  63. 
\w)  14  Bettv.  482. 
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of  them  according  to  that  will ;  or,  in  other  words, 
that  a  trust  would  have  been  created  by  implication  in 
faroar  of  the  objects  mentioned  in  the  words  of  the 
g\(t,  the  execution  of  which  this  court  would  have  en- 
forced ; "  and  this  rule  will  be  the  more  readily  adopted 
where  the  superadded  clause  is  an  attempt  to  evade  the 
law  as  to  perpetuities  {x). 

It  would  seem,  however,  that  where  there  is  a 
clause  of  forfeiture  of  the  legacies  on  non-compliance 
with  such  direction^  a  case  of  election  would  be 
raised  (y). 

Questions  of  election  have  also  arisen,  where  a  tes-  Ineffectual 
tator  attempted  to  dispose  of  his  own  property  by  an  ^JJ^'o^Vro- 
instrument  ineffectual  for  that  purpose.  perty  by  will. 

(a.)  Infancy. — No  case  of  election  will  be  raised  Infancy, 
where  there  is  a  want  of  capacity  to  devise  real  estate 
by  reason  of  infancy.  Thus,  under  the  old  law,  where 
an  infant  whose  will  was  valid  as  to  personalty,  but 
invalid  as  to  realty,  gave  a  legacy  to  his  heir-at-law, 
and  devised  real  estate  to  another  person,  the  heir-at- 
law  would  not  have  been  obliged  to  elect  between  the 
legacy  and  the  real  estate,  which  descended  to  him  in 
consequence  of  the  invalidity  of  the  devise  :  he  might 
take  both  (2). 

[h.)  Coverture. — Nor  will  a  case  of  election  arise  if  CoTcrturc. 
there  is  a  want  of  capacity  to  make  a  will  arising  from 
coverture.  Thus,  where  a  feine  covert  made  a  valid 
appointment  by  will  to  her  husband,  under  a  power, 
and  also  bequeathed  to  another  person  personal  estate, 
to  which  the  power  did  not  extend,  the  husband  was 
not  put  to  his  election,  but  was  held  to  be  entitled  to 

{x)  JTollaston  y.  Kinff,  L.  R.  8  Eq.  166. 

(y)  King  y.  King,  16  Ir.  Ch.  R.  479 ;  Bwghion  y.  Boughicn^  2  Yes. 
Sr.  12, 

{z)  HearU  y.  Greeubank,  3  Atk.  696,  1  Yes.  Sr.  298 ;  1  Yict.,  c.  26, 
«.  7. 
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the  benefit  conferred  on  him  by  the  power^  and  also  to 
the  property  bequeathed  by  his  wife^  to  which  he  was 
entitled  jure  mariti  (a) .  And  the  rule  is  the  same  where 
the  will  is  valid  at  the  time  of  execution^  but  after- 
wards becomes  inoperative  (6). 


Wills  before  (c.)  Previous  to  the  Wills  Act,  1  Vict.,  c.  26,  where 
jc .,  c.  ze.  ^  testator,  by  a  will  not  properly  attested  for  the  devise 
of  freeholds,  but  sufficient  to  pass  personal  estate, 
devised  freehold  estates  away  from  the  heir,  and  gave 
him  a  legacy,  the  question  has  arisen  whether  the 
heir-at-law  was  not  obliged  to  elect  between  the  free- 
hold estate,  which  descended  to  him  in  consequence  of 
the  devise  to  him  being  inoperative,  and  the  legacy ; 
it  is  clearly  settled  that  he  would  not  be  obliged  to 
elect  (c)  unless  the  legacy  were  given  to  him  with  an 
express  condition  that  if  he  disputed,  or  did  not  com- 
ply with  the  whole  of  the  will,  he  should  forfeit  all 
benefit  underit  {d)»  These  questions  will  not  arise  under 
wills  coming  within  the  Wills  Act,  because  if  they 
are  sufficiently  attested  for  the  bequest  of  a  personal 
legacy,  they  will  also  pass  freehold  estates. 

A  widow  may  at  law  be  put  to  her  election  by 
express  words  between  her  dower  and  a  gift'  conferred 
on  her  (e).     In  equity  she  may  be  put  to  her  election 
between  dower,  and  a  gift  conferred  on  her,  by  mani- 
fest implication,  demonstrating  the  intention  of  the 
donor  to  exclude  her  from  her  legal  right  to  dower ; 
and  this  intention  will  be  implied  if  the  instrument 
contains  provisions  inconsistent  with  the  assertion  of 
What  is  incon-  her  right  to  dower.    The  question  then  arises,  what  is  a 
widow'sriffht    P^  inconsistent  with  her  assertion  of  that  right.     It 
to  dower.         has  been  long  settled  that  a  devise,  by  a  testator  to 


Election  with 
reference  to 
dower. 


(n)  Eieh  y.  Cockill,  9  Yes.  369. 
hi)  Blaikloek  t.  GrindU,  L.  R.  7  £q.  216. 
\e)  Sheddon  y.  Ooodrieh,  8  Yes.  481. 
Id)  BoughUm  t.  Bouffhton,  2  Yes.  8r.  12. 
[e)  Nottley  v.  Falmer,  2  Drew.  93. 
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his  widow,  otpart  of  the  lands  of  which  she  is  dowable, 
is  not  inconsistent  with  her  claim  to  dower  out  of  the 
remainder  (/).  Adevise  of  lands  ont  of  which  the  widow 
is  dowable,  on  trust  for  sale,  is  not  inconsistent  with 
her  claim  to  dower  out  of  those  lands,  even  thoagh  the 
interest  of  a  part  of  the  proceeds  of  the  sale  is  given 
^^^  {9)  i  ^or  will  ameregiftof  an  annuity  to  the  testator's 
widow,  although  charged  on  all  the  testator's  property, 
exclude  her  right  to  dower  (h). 

The  provisions  which  have  generally  been  held 
inconsistent  with  the  widow's  legal  right  to  dower, 
are  those  which  prescribe  to  the  devisees  a  certain 
mode  of  enjoyment,  which  shows  the  testator's  inten- 
tion that  they  should  have  the  entirety  of  the  property. 
Thus,  in  Butcher  v.  Kemp  (i),  where  the  testator,  having 
devised  a  freehold  farm,  containing  about  136  acres, 
to  trustees  and  their  heirs,  during  the  minority  of  his 
daughter,  directed  them  to  carry  on  the  business  of  the 
farm,  or  let  it  on  lease,  during  the  danyhter^s  minority, 
and  the  testator  devised  some  lands  to  his  widow  for 
her  life,  and  also  gave  her  specific  and  pecuniary 
legacies,  it  was  held  that  the  widow  was  put  to  her 
election.  Sir  John  Leach,  Y.-C,  said,  "  His  plain 
intention  is  that  the  trustees  should,  for  the  benefit 
of  his  daughter,  have  authority  to  continue  his  business 
in  the  entire  farm  which  he  himself  occupied,  consisting 
of  about  136  acres,  and  this  intention  must  be  disap- 
pointed if  the  widow  could  have  assigned  to  her  a 
third  part  of  this  land  "  (j). 

In  order  to  raise  a  case  of  election,  it  has  already  Immaterinl 
been  shown  that  there  must  appear  on  the  will  or  J^*^^^''^^*' 
instmment  itself,  a  clear  intention  on  the  part  of  the  did  not  know 


v.\ 


Lawrtnee  t.  Latprenee,  2  Vern.  365. 

EUit  T.  Lewi»,  3  Hare,  310. 
Ih)  Holdieh  Y.  Holdkh,  2  Y.  &  C.  C.  C.  19. 
(t)  6  Mad.  61. 

(»  Miall  T.  Brain^  4  Mad.  119 ;  Birmvtgham  t.  JTirwati,  2  S.  &  L. 
444. 
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propertjr  not 
to  be  h\A  own. 


Where  the 
testator  has 
a  limited 
interest,  he  is 
presumed  to 
iiave  given 
his  own. 


author  of  it,  to  dispose  of  tliat  which  is  not  his  own, 
and  it  is  immaterial  whether  he  knew  the  property  not 
to  be  his  own,  or  by  mistake  conceived  it  to  be  his  own; 
for  in  either  case,  if  the  intention  to  dispose  of  it 
appears  clearly,  his  disposition  will  be  sufficient  to 
raise  a  case  of  election  (k). 

The   cases  are  clear  where  the  testator   devises 
an  estate  in  which  he  has  no  interest  at  law;  but 
an  element  of  much  greater  complication  is  intro- 
duced where  the  testator  has  a  limited  interest  in 
the  property  dealt  with.     Where  the  testator  has 
some  interest,  the  court  will  lean,  as  far  as  possible, 
to  a  construction  which  would  make  him  deal  only 
with  that  to  which  he  is  entitled,  and  not  with  that 
over  which  he  has  no  disposing  power,  inasmuch  as 
every  testator  must,  primd  fade,  be  taken  to  "  have 
intended  to  dispose  only  of  what  he  had  power  to 
dispose  of;  and,  in  order  to  raise  a  case  of  election,  it 
must  be  clear  that  there  was  an  intention  on  the  part 
of  the  testator  to  dispose  of  what  he  had  not  the  right 
or  power  to  dispose  of  (Z)." 

Thus,  in  ShuttleworthY.  Greaves  (m),  the  wife  of  F.  S. 
was  the  only  child  of  A.,  who  was  entitled  to  certain 
shares  in  the  Nottingham  canal,  which,  upon  A.'s 
death,  were  transferred  into  the  names  of  "  F.  8.  and 
wife,"  the  wife  having  been  her  father's  administra- 
trix. F.  S.  was  afterwards,  until  his  death,  treated 
by  the  canal  company  as  proprietor  of  the  shares,  and 
received  the  dividends  upon  them,  and  was  elected  to 
be  and  acted  as  a  member  of  a  committee,  which,  by 
the  Company's  Act  of  Parliament,  was  required  to 
consist  of  proprietors  of  two  or  more  shares.  F.  S. 
by  his  will  bequeathed  what  he  called  "  all  my  shares 


(*)  Stephens  v.  Stephent,  1  De  G.  &  J.  62 ;   JFelby  y.  Welby,  2  V.  & 
B.  199. 

(/)   mntour  Y.  Clifton,  8  De  O.  M.  &  C.  651. 
(m)  4  My.  &  Cr.  35. 
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in  the  Nottingham  Canal  Navigation/'  and  all  his 
personal  estate  to  trustees,  in  trust  for  his  wife 
for  life,  remainder  over  to  his  brothers  and  sisters 
absolutely.  The  testator  had  no  canal  shares  at  all, 
unless  those  so  transferred  into  the  names  of  his 
wife  and  himself  should  be  considered  his.  Held, 
that  the  words  of  the  will  amounted  to  a  bequest  of 
the  particular  shares  before  mentioned,  and  that  the 
widow  was  bound  to  elect. 

In  Dummer  v.  Pitclier  (n),  by  the  testator's  will  ''he 
bequeathed  the  rents  of  his  leasehold  houses,  and  the 
interest  of  all  his  funded  property  or  estate,*'  upon 
trust  for  his  wife,  for  life,  and  after  her  decease,  on 
trust,  to  pay  divers  legacies  of  stock.  The  testator 
had,  in  fact,  no  funded  property  at  the  date  of  his 
will ;  but  there  was  funded  property  standing  in  the 
joint  names  of  himself  and  of  his  wife.  After  his  death, 
the  wife  claimed,  by  survivorship,  the  funded  property 
standing  in  the  names  of  her  husband  and  herself — 
it  was  contended  that  as  she  took  benefits  under  the 
will,  that  she  ought  to  be  put  to  her  election  between 
those  benefits  and  the  funded  property.  It  was  held, 
however,  that  the  widow  ought  not  to  be  put  to  her 
election — that  she  took  the  stock  by  survivorship,  and 
that  the  testator  not  having  expressed  on  the  face  of 
the  will  any  intention  to  treat  the  stock  in  question 
as  his  own,  no  question  of  election  arose  (o). 

It  is  now  clearly  settled  that  parol  evidence,  dehors  Evidence 
the  will,  is  not  admissible  for  the  purpose  of  show-  ^ehors  the 
ing  that  a  testator,  considering  property  to  be  his  own, 
which  did   not   actually  belong  to  him,  intended  to 
comprise  it  in  a  genei'al  devise  or  bequest.     Thus,  in 
Clementson  v.  Oandy  (p),  where  parol  evidence  was 


(w)  2  My.  &  K.  262. 

(o)  See  Uatieke  v.  I'etert,  4  K.  &  J.  437. 

{p)  1  Keen,  309. 
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tendered  for  the  purpose  of  showing  that  the  testatrix 
intended  to  pass^  under  a  general  bequest^  certain  pro- 
perty in  which  she  had  only  a  life  interest^  supposing 
it  to  be  her  own  absolutely^  so  as  to  put  a  legatee 
who  had  an  interest  in  the  property  to  his  election. 
Lord  Langdale  refused  to  admit  the  evidence.  "  I  am 
of  opinion,"  observed  his  lordship,  "  that  this  evidence 
cannot  be  admitted.  It  is  tendered  for  the  purpose 
of  showing  that  the  testatrix  bequeathed  property 
as  her  own  which  did  not  belong  to  her,  and  that 
she  intended  to  leave  a  considerable  residue  for  charit- 
able purposes,  which  by  reason  of  that  mistake, 
turns  out  to  be  much  less  than  she  intended  ;  and  it 
is  argued  that  this  raises  a  case  of  election.  The 
intention  to  dispose  must,  in  all  cases,  appear  by  the 
will  alone.  In  cases  which  require  it,  the  court  may 
look  at  external  circumstances,  and  consequently 
receive  evidence  of  such  circumstances  for  the  purpose 
of  ascertaining  the  meaning  of  the  terms  used  by  the 
testator.  But  parol  evidence  is  not  to  be  resorted  to, 
except  for  the  purpose  of  proving  facts  which  make 
intelligible  something  in  the  will,  which,  without  the 
aid  of  extrinsic  evidence,  cannot  be  understood  {q)'* 


Persons  under 
disabilities. 
Married 
women. 


(a.)  Married  women. — ^Although  the  practice  as  to 
election  by  married  women  is  somewhat  fluctuating, 
it  seems  that  in  general  an  inquiry  will  be  made  as  to 
which  is  most  beneficial  for  them,  and  they  will  be 
required  to  elect  within  a  limited  time  (r).  But  it  seems 
that  a  married  woman  can  elect  so  as  to  affect  her 
interest  in  real  property,  without  a  deed  acknow- 
ledged {s),  and  where  she  has  so  elected,  the  court  can 
order  a  conveyance  accordingly,  the  ground  of  such 


(q)  Stratton  ▼.  Bent,  1  Ves.  Jr.  285 ;  Smith  y.  Xyiw,  2  Y.  &  C.  C.  C 
346 ;  Honeywood  y.  Forater,  30  Beav.  14. 
(»•)  Davii  Y.  Page,  9  Ve«.  350 ;  WiUon  y.  Toumkmd,  2  Vei.  Jr.  693. 
(*)  3&4WiU.  IV.,c.  74,a.77. 
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order  being  that  no  married  woman  shall  avail  her- 
self of  a  fraud  (t). 

(ft.)  Infants. — With  reference  to  infants  also,  the  Infants, 
practice  is  not  qaite  uniform.  In  Streatfield  y.  8treaU 
field  (u),  the  period  of  election  was  deferred  until  the 
infant  came  of  age.  In  other  cases^  there  has  been  a 
reference  to  inquire  what  would  be  most  beneficial  to 
the  infant  (v). 

Persons  compelled  to  elect  are  entitled  previously  to  Privilege*  of 
ascertain  the  relative  value  of  their  own  property  and  S^J^to^'J^ct 
that  conferred  upon  them  (w),  and  may  file  a  bill  to 
have  all  necessary  accounts  taken  (x).  An  election 
made  under  a  mistake  will  not  be  binding,  for  in  all 
cases  of  election,  the  court,  while  it  enforces  the  rule 
of  equity  that  the  party  shall  not  avail  himself  of  both 
his  claims,  is  anxious  to  secure  to  him  the  option  of 
either,  and  not  to  hold  him  concluded  by  equivocal 
acts,  performed,  perhaps,  in  ignorance  of  the  value  of 
the  funds  {y). 

Election  may  be  either  express,  in  which  case  no  what  is 
question  can  arise ;  or  it  may  be  implied.     And  here  deemed  an 
considerable  difficulty  often  arises  in  deciding  what  acts 
of  acceptance  or  acquiescence  amount  to  an  implied, 
election ;  and  this  question  must,  it  seems,  be  deter- 
mined more  upon  the  circumstances  of  each  particu- 
lar case,  than  on  any  general  principle.      It  would  be 
necessary  to  inquire  into  the  circumstances  of  the 
property  against  which  the  election  is  supposed  to 
have  been  made,  for,  if  a  party,  not  being  called  on  to 

(0  Barrow  ▼.  Barrow,  4  K.  &  J.  409 ;  WiUoughhy  y.  Middieton,  2  J. 
&  H.  344. 

(ii)  1  L.  C.  333. 

(v)  Bigland  t.  Huddlenton^  3  Bro.  C.  C.  285  ir. ;  Athbumham  y. 
AtMumham,  13  Jar.  1111. 

{w)  Bofnton  y.  BoynUm,  1  Bro.  C.  C.  446. 

(x)  Buttrieke  t.  Broadhurtt,  3  Bro.  C.  C.  88. 

(y)  IFake  y.  JFake,  3  Bro.  C.  C.  266 ;  Kidney  y.  Ckntitmaker,  12  Ves. 
136. 
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elect,  continues  in  the  receipt  of  the  rents  and  profits  of 
both  properties,  such  receipt  cannot  be  construed  into 
an  election  to  take  one  and  reject  the  other ;  and,  in 
like  manner,  if  one  of  the  properties  does  not  yield  rent 
to  be  received,  and  the  party  liable  to  elect  deals  with  it 
as  his  own,  as,  for  instance,  by  mortgaging  it  (parti- 
cularly if  this  be  done  with  the  concurrence  of  the  party 
entitled  to  call  for  an  election),  such  dealing  will  be 
unavailable  to  prove  an  actual  election  as  against  the 
receipt  of  the  rent  of  the  other  property  (z).  As  we 
have  before  seen,  any  acts  to  be  binding  upon  a  per- 
son must  be  done  with  a  knowledge  of  his  rights. 
They  must  also  be  done  with  the  intention  of 
electing  (a). 

length  of  It  is  difficult  to  lay  down  any  rule  as  to  what  length 

pre8umi)i^]i.  ^^  time,  after  acts  done,  by  which  election  is  usually 
implied,  will  be  binding  on  a  party,  and  prevent  him 
from  setting  up  the  plea  of  ignorance  of  his  rights  (b). 
But,  on  the  other  hand,  it  must  be  remembered  that  a 
person  may  by  his  acts  suffer  specific  enjoyment  by 
others  until  it  becomes  inequitable  to  disturb  it  (c). 

A  person  who  does  not  elect  within  the  time  limited, 
will  be  considered  as  having  elected  to  take  against  the 
instrument  putting  him  to  his  election  [d). 


(t)  Padbury  t.  Clark,  2  Mac.  &  G.  298. 

(a)  Stratford  ▼.  Powell,  I  Ball.  &  B.  1  ;  Dillon  y.  Parker,  1  Swanst 
380,  387.. 

(b)  Reynard  y.  Spente,  4  Bear.  103 ;  Sopwith  y.  Maugham,  30  BeaY. 
236. 

(<?)  Tibbeta  y.  TibbeUt,  19  Ves.  663. 

\d)  Decree  in  Streatji^ld  y.  Streatjield,  1  Swans^  447. 
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CHAPTER  Xn. 


PBSrOBXANCX. 


Thb  doctrine  of  performance  is  based  upon  the  rule  of  Equity  im- 
equity^  that  equity  will  impute  an  intention  to  fulfil  an  §ontofiilfir"* 
obligation ;  that  when  a  person  covenants  to  do  an  act^  an  obligation. 
and  he  does  that  which  may  either  wholly  or  partially 
be  converted  to  or  towards  a  completion  of  the  cove- 
nant, he  shall  be  presumed  to  have  done  it  with  that 
intention. 

Under  this  subject  two  classes  of  cases  occur. 

I.  Where  there  is  a  covenant  to  purchase  and  settle 
land,  and  a  purchase  is  made,  not  expressed  to  be  i^ 
pursuance  of  such  covenant,  and  no  express  settlement 
is  made. 

II.  Where  there  is  a  covenant  to  leave  property, 
and  the  covenantee  receives  a  share  under  an  intes- 
tacy. 

I.  The  doctrine  upon  the  first  branch  of  this  subject  1.  Covenant  to 
was  fully  discussed  in  the  leading  case  of  Lechmere  v.  J^J^J)^  j*"^' 
Earl  of  Carlisle  (e).     There,  Lord  Lechmere,  upon  his  purchased, 
marriage  with  Lady  Elizabeth  Howard,  daughter  of 
the  Earl  of  Carlisle,  covenanted  to  lay  out  within  one 
year  after   his    marriage   £6000,   her    portion,   and 
£24,000  (amounting  in  the  whole  to  £30,000)  in  the 
purchase  of  freehold  lands  in  possession,  in  the  south 

{e)  3  Peere  Wms.  211 ;  Ca.  t.  Talb.  80. 
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part  of  Great  Britain^  with  the  conseot  of  the  Earl  of 
Carlisle  and  the  Lord  Morpeth,  to  be  settled  on  Lord 
Lechmere  for  life,  remainder  for  so  much  as  would 
amount  to  £800  a  year  to  Lady  Lechmere,  for  her 
jointure,  remainder  to  first  and  other  sons  in  tail  male, 
remainder  to  Lord  Lechmere,  his  heirs  and  assignees 
for  ever;   and  Lord  Lechmere  also  covenanted  that 
until  the  £30,000  should  be  laid  out  in  lands,  interest 
should  be  paid  to  the  persons  entitled  to  the  rents  and 
profits  of  the  lands  when  purchased.     Lord  Lechmere 
was  seised  of  some  lands  in  fee  at  the  time  of  his  mar- 
riage, and  after  his  marriage  purchased  some  estates  in 
fee  of  about  £500  per  annum,  some  estates  for  lives, 
and  reversionary  estates  in  fee  expectant  on  lives,  and 
contracted  for  the  purchase  of  some  estates  in  fee  in 
possession^  and  then  died  intestate,  without  issue,  and 
without  having  made  a  settlement  of  any  estate.  None 
of  the  purchases  or  contracts  were  made  by  Lord 
Lechmere  with  the  consent  of  the  trustees.     Upon  a 
bill  being  filed  by  Mr  Lechmere,  the  heir   of  Lord 
Lechmere,  for  specific  performance  of  the  covenant, 
and  to  have  the  £30,000  laid  out  as  therein  agreed ; 
it  was  held  by  Sir  J.  Jekyll,  M.R.,  that  he  was  entitled 
to  specific  performance,  and  that  none  of  the  land  which 
was  permitted  to  descend  to  the  heir  was  to  be  taken 
as  satisfaction  or  part  performance  of  the  covenant. 
However,  on  appeal.  Lord  Talbot  reversed  his  Honor's 
decree  as  to  ^e  freehold  lands  purchased  in  fee  simple 
in  possession  after  the  covenant,  though  with  but  part 
of  the  £30,000,  and  left  to  descend ;  and  these  were 
ordered  by  the  Lord  Chancellor  to  go  as  satisfaction 
pro  tanto,  or  more  correctly  speaking,  they  were  to  be 
considered  as  bought  in  part  performance  of  the  cove- 
nant.    "As  to  questions  of  satisfaction,''  observes  his 
lordship  (/),  "where  they  are  properly  so,  they  have 
always  been  between  debtor  and  creditor,  or  their  re- 
presentatives.   As  to  Mr  Lechmere,  I  do  not  consider 

(/)  See  Sadg.  V.  &  P.  708—710,  14th  ed. 
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him  as  a  creditor^  bat  as  standing  in  the  place  of  his  In  cases  of 
ancestor,  and  thereby  entitled  to  what  would  have  utisfactioii, 
vested  in  his  ancestor.  A  constructive  satisfaction  the  thing 
depends  on  the  intention  of  the  party,  to  be  collected  ^f  the  same 
from  circumstances.  But  then  the  thing  given  must  kind andnot 
be  of  the  same  kind,  and  of  the  same  or  greater  value. 
The  reason  is  plain,  for  a  man  may  be  bountiful  as  well 
as  just,  and  if  the  sum  given  be  less  than  the  debt,  it 
cannot  be  intended  as  a  satisfaction,  but  may  be  con- 
sidered as  a  bounty;  and  if  the  thing  given  is  of  a 
different  nature,  then,  also,  as  the  intention  of  the  party 
is  not  plain,  it  must  be  considered  as  a  bounty.  But 
I  do  not  think  the  question  of  satisfaction  properly  fails 
within  this  case,  for  here  it  turns  on  what  was  the  in- 
tention of  my  Lord  Lechmere  in  the  purchase  made 
after  the  articles ;  for  as  to  all  the  estates  purchased 
precedent  to  the  articles,  there  is  no  colour  to  say  they 
can  be  intended  in  performance  of  the  articles ;  and  as 
to  the  leaseholds  for  life,  and  the  reversion  in  fee 
expectant  on  the  estates  for  life,  it  cannot  be  taken 
they  were  purchased  in  pursuance  of  the  articles,  be- 
cause they  could  not  answer  the  end  of  them.  But  as 
to  the  other  purchases  (in  fee  simple  in  possession, 
&c.},  though  considered  as  a  satisfaction  to  a  creditor, 
yet  they  do  not  answer,  because  they  are  not  of  equal 
or  greater  value.  Yet  why  may  they  not  be  intended 
as  bought  by  him  with  a  view  to  make  good  the  articles  ? 
The  Lord  Lechmere  was  bound  to  lay  out  the  money 
with  the  liking  of  the  trustees,  but  there  was  no  obliga- 
tion to  lay  it  out  all  at  once,  nor  was  it  hardly  possible 
to  meet  with  such  a  purchase  as  would  exactly  tally 
with  it.  Parts  of  the  land  purchased  are  in  fee  simple 
in  possession,  in  the  south  part  of  Great  Britain,  and 
near  to  the  family  estate.  But  it  is  said  they  are  not  Consent  of 
bought  with  the  liking  of  the  trustees.  The  intention  tru»t^not 
of  naming  trustees  was  to  prevent  unreasonable  pur- 
chases, and  the  want  of  this  circumstance,  if  the  pur- 
chases are  agreeable  in  other  respects,  is  no  reason  to 
hinder  why  they  should  not  be  bought  in  performance 
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of  the  articles.     It  is  objected  that  the  articles  say  the 
land  shall  be  conveyed  iininediately.     It  is  not  neces- 
sary that  every  parcel  should  be  conveyed  as  soon  as 
bought^  but  after  the  whole  was  purchased,  for  it  never 
could  be  intended  that  there  should  be  several  settle- 
ments under  the  same  articles.     Whoever  is  entitled 
to  a  performance  of  the  covenant,  the  personal  estate 
must  be  first  applied,  so  far  as  it  will  go,  and  if  the 
covenant  is  performed  in  part,  it  must  make  good  the 
deficiency.     But  where  a  man  is  under  an  obligation 
to  lay  out  £30,000  in  lands,  and  he  lays  out  part  as 
he  can  find  purchases,  which  are  attended  with  all 
material  circumstances,  it  is  more  natural  to  suppose 
those  purchases  made  with  regard  to  the  covenant  than 
without  it.     When  a  man  lies  under  an  obligation  to 
do  a  thing,  it  is  more  natural  to  ascribe  it  to  the  obliga- 
tion he  lies  under  than  to  a  voluntary  act  independent 
of  the  obligation.     Then,  as  to  all  the  oases  of  satis- 
faction, though  these  purchases  are  not  strictly  a  satis- 
faction, yet  they  may  be  taken  as  a  step  towards  per- 
formance ;  and  that  seems  to  me  rather  his  intention 
than  to  enlarge  his  real  estate.    The  case  of  WilcocJcs  v. 
Wilcoclcs  (g),  though  there  are  some  circumstances  that 
are  not  here,  yet  it  has  a  good  deal  of  weight  with  me. 
There  the  covenant  was  not  performed,  for  the  estate 
was  to  be  settled,  but  the  land  was  left  to  descend,  and 
a  bill  was  brought  to  have  the  articles  made  good  out 
of  the  personal  estate ;  to  which  it  was  answered, ''  that 
the  £200  per  annum  was  bought  which  descended  to 
you.     It  is  true,  a  settlement  hath  not  been  made,  but 
they  were  bought  with  an  intention  to  make  a  settle- 
Performance     ment,  and  you  can  make  one.''     The  same  will  hold  as 
differa  from      strong  in  the  present  case,  that  these  lands  were  bought 
that  covenant    to  ansWer  the  purposes  of  the  articles,  and  fall  within 
may  be  exe-     ^j^^t  compass :  and  it  is  not  an  objection  to  say  they  are 

cuted  m  part.  /•  j         ^ 

of  unequal  value,  for  a  covenant  may  be  executed  in 
part  though  it  is  not  so  in  satisfaction ;  and  in  this 

(y)  2  Vera.  568. 


PERFORMANCE.  197 

particular  I  differ  from  the  Master  of  the  Bolls.  There 
must  be  an  account  of  what  lands  in  fee  simple  in 
possession  were  purchased  after  the  articles  entered 
into,  and  so  much  as  the  purchase-money  of  such  lands 
amounts  to  must  be  looked  on  in  part  satisfaction  of 
the  £30,000  to  be  laid  out  in  land  under  the  articles, 
and  the  residue  of  the  £30,000  must  be  made  good  out 
of  the  personal  estate.^ 


li 


From  the  exhaustive  judgment  above  quoted, 
besides  the  principal  point  for  which  the  case  was 
cited,  we  may  consider  four  other  points  in  connection 
with  this  subject  as  well  established. 

1.  Where  the  lands  purchased  are  of  less  value  than  Roles. 
the  lands  covenanted  to  be  purchased  and  settled,  they 
wiU  be  considered  as  purchased  in  part  performance  of 

the  covenant. 

2.  Where  the  covenant  points  to  9k  future  purchase 
of  lands,  it  cannot  be  presumed  that  lands  of  which 
the  covenantor  was  seised  at  the  time  of  the  covenant, 
descending  to  his  heir,  were  intended  to  be  taken  in 
part  performance  of  it. 

3.  It  cannot  be  presumed  that  property  of  a  different 
nature  from  that  covenanted  to  be  purchased  by  the 
covenantor,  was  intended  as  a  performance  (A). 

4.  Although  by  the  settlement  the  consent  of  the 
trustee  is  required,  still  the  absence  of  that  consent 
will  not  necessarily  prevent  the  presumption  of  per- 
formance from  arising,  if  the  other  circumstances  of 
the  purchase  are  favourable  to  such  presumption. 

In  the  case  of  Sowden  v.  Sowden  (i),  the  doctrine  of 


(A)  Pinnett  ▼.  ffallett,  Amb.  106. 
(i)    1  Bto.  C.  C.  682. 
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Corenant  to 
purchase  does 
not  create  a 
lien  on  lands 
purchased. 


Lechmere  v.  Ewrl  of  Carlisle  was  extended  to  a  case 
where  the  covenant  was  to  pay  money  to  trustees^  to 
be  laid  out  by  them  in  a  purchase  of  land^  and  the 
covenantor  himself  purchased  land,  and  took  a  con- 
veyance to  himself  of  the  fee,  and  died  intestate  withoat 
having  made  a  settlement. 

It  is  clear  that  a  covenant  to  purchase  lands  is  a 
mere  specialty  debt,  and  will  not  create  a  specific  lien 
on  lands  afterwards  purchased,  although  the  presump- 
tion may  arise  that  they  were  purchased  by  the 
covenantor,  intending  them  to  go  in  performance  of  the 
covenant,  in  his  marriage  articles ;  and,  consequently, 
it  will  not  affect  a  purchaser  or  mortgagor,  with 
notice.  And  other  specialty  creditors  cannot  complain 
that  the  presumption  arises  that  lands  were  purchased 
in  performance  of  a  covenant ;  for  it  is  in  the  power 
of  the  owner  of  an  estate  to  prefer  one  specialty  creditor 
to  another,  for  none  of  them  have  any  specific  lien  on 

it(i). 


Bight  of  ee$tui  Before  leaving  this  part  of  the  subject  it  may  be  well 
Ibllow'taTist.  *^  refer  briefly  to  a  class  of  cases,  occasionally  referred 
fund.  to  the  head  of  performance,  but  coming  under  another 

principle,  and  depending  upon  the  rule  that  the  cestui 
que  trust  of  a  fund  is  entitled  to  follow  that  fund  into 
any  subject-matter  into  which  it  may  have  been  wrong- 
fully converted  (ft) .  In  the  case  of  Trench  v.  Harrison,  (Z) 
the  trustees  of  a  marriage  settlement  being  empowered 
by  it  to  invest  the  trust-funds  in  freeholds  or  copyholds 
of  inheritance,  vrith  the  consent  of  the  husband  and 
wife,  authorised  the  husband  to  purchase  a  certain 
estate,  as  an  investment  of  part  of  the  trust-ftmds ;  and 
afterwards  they  sold  out  a  sufficient  part  of  those  funds 
to  pay  for  the  estate,  and  the  husband  received  the 

(y)  DaoMM  Y.  Smith,  3  Atk.  323;  Momington  T.  Kemie,  2  De  G.  & 
J.  292. 
{k)  Taylor  y.  PlumeTf  3  Maul.  &  Selw.  562. 
(0  17  Sim.  HI. 
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proceeds.  The  estate  was  copyhold  for  lires^  and  the 
purchase  was  made  without  the  wife's  consent.  It  was 
held,  nerertheless,  that  as  between  the  husband  and 
the  trustees,  he  must  be  considered  to  have  purchased 
the  estate  for  them.  These  cases  of  following  trust- 
money  into  land  have  some  resemblance  to  the  case  of 
performance,  properly  so  called ;  but  in  essentials  they 
differ  materially.  In  the  case  of  performance  the 
husband  is  under  an  obligation  to  purchase  the  land, 
while  in  the  cases  of  following  trust-money  the  hus- 
band is  under  no  such  obligation,  and  therefore  all  turns 
on  the  circumstance  that  the  purchase  was  in  fact  made 
with  trust-money,  with  regard  to  which  it  is  a  well- 
settled  rule  that  the  money  may,  in  most  cases,  be  fol- 
lowed into  the  land  in  which  it  is  invested  (m). 

II.  The  second  class  of  cases  ranked  under  the  head  CoFenant  to 
of  performance  is,  where  a  husband  covenants  to  pay  P^  *^[l****J   - 
his  wife  a  gross  sum  of  money,  or  part  of  his  personalty,  share  under 
and  he  dies  intestate,  so  that  she  becomes  entitled  to  ^^^^^ns^ 
a  portion  of  his  personal  property  under  the  Statute  of 
Distributions.    The  question  sometimes  arises  whether 
such  distributive  share  wiU  be  a  performance  of  the 
covenant,  or  whether  she  can  claim  both  the  distribu- 
tive share  and  the  money  due  under  the  covenant. 
The  solution  of  this  question  depends  on  the  two 
following  rales,  which  the  cases  on  the  point  sug- 
gest : — 

1.  YHien  the  death  of  the  husband  occurs  at  the  ^(rhen  hus- 
time,  or  previous  to  the  time,  when  the  obligation  band's  death 
ought,  by  the  terms  of  the  settlement,  to  be  performed,  ^f^^  {f,n^' 
her  distributive  share  will  be  taken  as  a  performance  ^ben  the  ob- 
of  the  covenant,  pro  tanto  or  in  toto,  as  that  share  is  craes,^diBtri- 
on  the  one  hand,  less  than,  or,  on  the  other  hand,  butive  shure  a 
equal  to,  or  greater  than  the  sum  due  under  the  core-  P*"^"™"""- 
nant. 

(m)  Zench  r.  Leneh,  10  Ves.  511. 


200 


PERFORMANCE. 


The  covenant 
t<>  be  con- 
stnied  with 
reference  to 
the  married 
relation. 


Thas,  in  Blandy  v.  Widmore  (n),  A.  covenanted^  pre- 
vioas  to  his  marriage^  to  leare  his  intended  wife  £620. 
The  marriage  took  place,  and  the  hnsband  died  in- 
testate. The  wife  became  entitled  to  a  moiety  amount- 
ing to  more  than  £620  of  her  husband^s  personal  pro- 
perty, under  the  Statute  of  Distributions.  The  Lord 
Chancellor  held  that  this  was  a  performance  of  the 
covenant,  on  the  following  ground — ^that  the  covenant 
was  to  be  taken  as  not  broken,  for  the  husband  had 
left  his  widow  £620  and  upwards ;  that,  therefore,  she 
could  not  come  in  first  as  a  debtor  for  the  £620  under 
the  covenant,  and  then  for  a  moiety  of  the  surplus 
under  the  statute.  This  decision  has  sometimes  been 
explained  as  having  been  decided  on  the  ground  that 
the  covenantor,  by  not  making  a  will,  but  letting  the 
property  devolve  on  the  wife  by  course  of  law,  showed 
an  intention  to  satisfy  the  covenant.  But  it  will  be 
seen  that  this  is  not  a  correct  view;  for  in  the  ease 
of  Ooldsmith  v.  Ooldsmith  (o),  it  was  decided  on  the 
authority  of  Blandy  v.  Widmore,  that  where  the  trusts 
of  a  testator's  will  failed,  and  his  property  became 
divisible,  as  in  case  of  intestacy,  under  the  statute  the 
widow's  distributive  share  was  a  performance  of  the 
covenant  by  the  husband  under  the  marriage  articles, 
that  his  executors,  after  his  death,  should  pay  her  a 
certain  sum  of  money.  In  his  judgment.  Sir  T, 
Plumer,  M.R.,  makes  the  following  observations : — 
"  Lord  Eldon,  in  Oarthshore  v.  Chalie  (p),  speaking  of 
Blandy  v.  Widmore,  and  other  cases,  says,  '  These 
cases  are  distinct  authorities  that  where  a  husband 
covenants  to  leave  or  to  pay  at  his  death  a  sum  of  money 
to  a  person  who,  independent  of  that  agreement,  by 
the  relation  between  them  and  the  provision  of  the 
law  attending  upon  it,  will  take  a  provision,  the  cove- 
nant is  to  be  construed  with  reference  to  that.'  Con- 
sidering the  contract  as  made  with  that  reference  it 


(«)  2  L.  C.  417. 

(o)  1  Swansc.  211. 
ip)  10  Yea.  1. 
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mnst  be  interpreted  as  intended  to  regulate  "what  tlie 
widow  is  to  receive^  and  consequently  when  the  event 
of  intestacy  ensues,  the  single  question  is.  Does  she 
not  obtain  that  for  which  she  contracted  ?     If  the 
object  of  the  corenant  is  that  the  ezeoatora  of  the 
hoaband  shaU  pay  to  the  widow  a  given  sum,  and  in 
her  character  of  ^dow,  created  by  the  same  Carriage 
contract,  she  in  fact  obtains  from  the  executor  or  ad- 
ministrator that  sum,  the  court  is  bound  to  consider 
that 'as  payment  under  the  corenant.     These  are  not 
cases  of  an  ordinary  debt ;  during  the  life  of  tlie  hiis-  Doring  the 
band  there  is  no  breach  of  the  covenant,  no  debt ;  the  ^^l  thcre'is 
covenant  is  to  pay  after  his  deafch,  and  the  inquiry  is  no  breach  of 
not  whether  the  payment  of  the  distributive  share  is  d^^t!**"   °** 
satisfaction,  but  a  question  perfectly  distinct,  whether 
it  is  performance/' 

2.  Where  the  decease  of  the  husband  occurs  after  Where  hua- 
the  obligation  of  the  covenant  has  already  arisen,  or  ^^^^^ 
in  other  words,  after  a  breach  of  such  covenant,  the  obligation  ac- 
widow's  distributive  share  is  not  a  performance  of  the  tire^ghare  not" 
obligation.  a  performance. 

Thus  in  Oliver  v.  Brickland  {q),  the  husband  cove- 
nanted to  pay  a  sum  within  two  years  after  marriage, 
and  if  he  died  his  executors  should  pay  it.  He  lived 
after  the  two  years  and  died  intestate,  leaving  a  larger 
sum  than  what  he  covenanted  to  pay,  to  devolve  upon 
his  widow  as  her  distributive  share.  The  Master  of  the 
Bolls  held  that  she  was  entitled  both  to  the  money 
under  the  covenant  and  to  her  distributive  share  of  the 
residue.  Here  it  will  be  seen  that  there  was  a  breach 
of  covenant  before  his  death,  and  that  from  the 
moment  of  such  breach  a  debt  accrued  due  to  her; 
whereas  in  the  first  class  of  cases  the  obligation  to  pay 
arose  at  the  same  time  at  which  the  distributive  share 
was  allowed  to  devolve. 

iq)  Cited  1  Yes.  12 ;  3  Atk.  420. 
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There  may  be  Finally,  it  must  be  observed,  that  whereas  in  satis- 
^l  ^mto!^  faction  the  presumption  will  not  hold  where  the  thing 
substitnted  is  less  beneficial  either  in  amount,  or  cer- 
tainty, or.  time  of  enjoyment,  or  otherwise,  than  the 
thing  contracted  for ;  in  performance  the  thing  done, 
even  though  less  beneficial  in  amount,  certainty,  &c., 
than  the  thing  contracted  to  be  done,  will,  other  cir* 
cumstances  concurring,  be  taken  as  performance  pro 
tanto  of  the  covenant  (r). 

(r)  Cox's  note  to  Blandy  t.  Widmore;  1  P.  Wms.  323. 
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CHAPTER  XIII. 


SATISFACTION. 


"  Ak  important  distinction  exists  between  satisfaction  Satisfaction 
and  performance.  Satisfaction  supposes  intention ;  it  J^Pg^  ^"■ 
is  something  different  from  the  subject  of  the  covenant^ 
and  substituted  for  it ;  and  the.  question  always  arises, 
Was  the  thing  done  intended  as  a  substitute  for  the 
thing  covenanted  to  be  done ;  a  question  entirely  of 
intent.  But  with  reference  to  performance  the  ques« 
tion  is.  Has  the  identical  actwhich  the  party  contracted 
to  do  been  done  (a)  f  " 

The  cases  on  the  doctrine  of  satisfaction  may  be 
divided  into  four  classes. 

I.  The  satisfaction  of  debts  by  legacies. 
II.  Satisfaction  of  legacies  by  subsequent  legacies. 
III.  The  satisfaction  of  legacies  by  portions. 
lY.   The  satisfaction  of  portions  by  legacies. 

I.  Satisfaction  of  debts  by  legacies.  I.  Of  debts  by 

The  general  rule  is,  *'  that  if  one,  being  indebted  ^®8*^«*- 
to  another  in  a  sum  of  money,  does  by  his  will  give 
him  a  sum  of  money  as  great  as,  or  greater  than,  the 
debt,  without  taking  any  notice  at  all  of  the  debt,  this 
shall  nevertheless  bd  in  satisfaction  of  the  debt,  so  that 
he  shall  not  have  both  the  debt  and  the  legacy  {t).'* 
And  this  presumption  is  founded  upon  the  maxim. 
Debitor  non  presumitur  donare.  These  cases  of  satis-  Premimption 
faction,  founded  on  reasoning  alike  artificial  and  un-  ^^^  ^a^o^i^' 


1: 


t)  GoldmnUh  r.  OoUkmith,  I  Swanit.  211. 

t)  Talbot  T.  Skrtwtbury  ;  Preo.  Ch.  894 ;  2  L.  C.  379. 
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Rules. 


1.  Legacy  im- 
ports bounty. 


2.  If  legacy 
be  equal  to 
debt. 


3.  If  legacy 
be  less  than 
debt 


4.  Legacy 
greater  than 
debt. 


6.  Debt  con< 
tracted  after 
will. 


6.  Circum- 
Ktances  re- 
bnttting  the 
presumption. 


satisfactory^  have  met  with  the  censure  of  the  most 
eminent  judges,  and  the  court,  leaning  against  the 
presumption  of  satisfaction,  have  always  endeavoured 
to  lay  hold  of  trifling  circumstances  in  order  to  pre- 
vent its  application. 

From  the  various  cases  on  the  subject  may  be  col- 
lected the  following  rules  : — 

1.  Words  ordinarily  employed  to  grant  a  legacy, 
show  an  intention  of  favour  rather  than  an  intention 
to  fulfil  an  obligation,  i.e., ''  a  legacy  imports  bounty.'* 

2.  If  the  debtor  bequeaths  exactly  the  same  sum, 
simpliciter,  as  the  debt,  it  will  be  taken  as  satisfaction. 
Dehitor  non  presumitur  donate  (w). 

3.  If  the  legacy  be  less  than  the  debt,  it  was  never 
held  to  go  in  satisfaction,  not  even  pro  ianto  {v). 

4.  The  legacy  of  a  sum,  sinvplidxiter,  greater  than  a 
debt  will  be  taken  as  satisfaction  of  the  debt,  and  only 
imports  bounty  as  to  the  excess  of  the  legacy  over  the 
debt  {w). 

5.  The  presumption  will  not  be  raised  where  the 
debt  of  the  testator  was  contracted  subsequently  to 
the  making  of  the  will ;  for  he  could  have  no  inten- 
tion of  making  any  satisfaction  for  what  was  not  in 
existence  (x). 

6.  Equity  will  lay  hold  of  slight  circumstances  to 
indicate  an  intention  that  the  legacy  shall  not  go  as  a 
satisfaction.  A  few  cases  will  illustrate  how  strong 
the  leaning  in  equity  is  against  the  presumption  of 
satisfaction. 


(m)  Haynet  ▼.  Jttieo^  I  Bro.  C.  G.  130. 
(r)  EMtwood  ▼.  Venke,  2  P.  Wms.  617. 
(tr)  Talbot  t.  Shrewsbtuy,  2  L.  C.  879. 
{x)  Cranmii^i  Ca9$^  2  Salk.  608. 
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Wliere  there  is  an  express  direction  in  the  will  for  Direction  in 
payment  of  debts  and  legacies,  the  court  will,  it  seems,  J^it  of  ^ebu 
infer  that  it  was  the  intention  of  the  testator  that  both  and  legacies. 
the.  debt  and  the  legacy  should  be  paid  to  his  creditor. 
Thas,  in  Chancey's  ca^e  (y),  A.  being  indebted  for 
wages  to  a  maid-servant  who  had  lived  with  him  a  con- 
siderable time,  gave  her  a  bond  for  £100,  and  in  the 
consideration  of  the  bond,  it  appeared  to  be  for  wages. 
Afterwards,  by  his  will,  he  gave  her  a  legacy  of  £500, 
stating  in  his  will  that  it  was  "for  her  long  and  faithful 
semice ;"  and  he  directed  that  aU  his  debts  and  legacies 
shovld  he  paid.  It  was  held  that  the  legacy  was  not  a 
satisfaction  of  the  debt  due  on  the  bond,  and  the  maid- 
servant had  both  her  debt  and  legacy.  The  court  said 
that  this  case  was  attended  with  peculiar  circumstances 
varying  it  from  the  common  case,  viz.,  that  the  tes- 
tator, by  the  express  words  of  his  will,  had  devised 
"  that  all  his  debts  and  legacies  should  be  paid ; ''  and 
this  £100  being  then  a  debt,  and  the  £500  being  a 
legacy,  it  was  as  strong  as  if  he  had  directed  that  both 
the  bond  and  the  legacy  should  be  paid.  But  it  is  Direction  to 
doubtful  whether  a  direction  to  pay  debts  alone  will  be  W  ^^^^ 

alone 

sufficient  to  rebut  the  presumption  of  satisfaction.  In 
Edmunds  v.  Low  (2),  Wood,  V.-C,  held  that  a  charge 
of  debts  standing  alone  was  not  sufficient ;  though  the 
weight  of  authority  seems  to  be  in  favour  of  the  pro- 
position, that  if  not  absolutely  sufficient  of  itself  to 
rebut  the  presumption,  it  is  at  least  a  strong  circum- 
stance against  such  a  presumption  (a). 

Another  ground  for  avoiding  the  presumption  of  the  Time  for  pay- 
satisfaction  of  a  debt  by  a  legacy,  arises  where  the  time  ^*  °^  legacy 
fixed  for  the  payment  of  the  legacy  is  different  from  the  that  of  debt 
time  when  the  debt  is  due.  Thus,  in  Clarke  v.  Sewell  (b), 

(y)  1  P.  Wma.  408 ;  2  L.  C.  380. 
{z)  3  E.  &  J.  318,  321. 

(a)  Motpe  Y,  Bowe,  2  De  0.  &  8m.  297,  298 ;  JRutul  t.  JTankint,  7 
W.  It.  314  ;  IHrtehin  T.  Simnis,  30  fieay.  119;  Ohvw  v.  JSarieup,  34 
Beay.  74. 

(b)  3  Atk.  96. 
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the  testator  gave  a  legacy  of  £1000  to  his  mother, 
to  be  paid  by  the  trustees,  one  month  after  his 
decease.  The  mother  was  entitled  to  £2000  from  the 
estate  of  her  son,  in  consequence  of  his  having  suc- 
ceeded to  the  stock-in-trade  of  his  father.  It  was  held 
that  there  was  no  satisfaction — that  in  order  to  be  so 
deemed,  it  ought  to  have  become  payable  immediately 
on  the  testator's  death,  at  which  time  the  debt  due 
from  the  son  to  the  mother  became  payable ;  whereas, 
the  legacy  was  to  be  paid  one  month  after  the  testator's 
death  (c).  In  Wathen  v.  Smith  (d),  where  the  legacy 
was  payable  at  an  earlier  date  than  the  money  due  on 
the  settlement,  and  was  therefore  to  the  advantage  of 
the  legatee  and  creditor,  it  was  held  that  the  presump- 
tion of  satisfaction  arose ;  but  see  Oole  v.  Willard  (e). 

Contingent  Where  the  legacy  is  contingent  or  uncertain,  it  will 

^gacy-  not  be  held  a  satisfaction  of  a  debt.     Thus,  in  Barret 

V.  Beckford  (/),  a  testator  being  under  an  obligation 
to  pay  an  annuity  to  A.,  by  his  will  gave  the  residue 
of  his  property  to  his  mother  and  A.  for  life.  It  was 
held  that  this  legacy  of  a  moiety  of  the  residue  to  A. 
was  not  a  satisfaction  of  the  annuity  to  A. ;  that  in 
order  that  the  gift  should  be  deemed  a  satisfaction,  it 
was  necessary  that  the  subject-matter  of  the  gift,  and 
the  debt  should  be  exactly  of  the  same  nature,  and  of 
equal  certainty.  Prpm  the  case  of  Devese  v.  Pontet  (g), 
it  will  be  seen  that  a  gift,  by  will,  of  a  residue  to  a 
wife,  will  not  be  a  satisfaction  of  a  debt  due  to  her, 
and  that  the  rule  of  Blandy  v.  Widmore  in  cases  of 
intestacy  is  inapplicable  to  cases  where  there  is  an 
operative  will  (A). 


(r)  ffaynet  t.  iTiA),  1  Bro.  Ch.  Ga.  129. 

{d)  4  Mad.  326. 

{e)  25  BeaT.  668. 

(/)  1  Ves.  Sr.  619. 

iff)  1  Cox,  188. 

(A)  £artlett  r.  Oillard,  3  Roas   149. 
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n.  Satisfaction  of  legacies  bjr  subsequent  legacies.  II.  SatUfaction 
Two  classes  of  cases  will  occur  under  this  head.  robi^ent  ^^ 

legacies. 

(a.)  Where  the  legacies  are  by  the  same  instru- 
ment. 

(6.)  Where  the  legacies  are  bj  different  instru- 
ments. 

(a.)  Where  legacies  of  quantity  in  the  same  instru-  Two  legacies 
ment,  whether  a  will  or  codicil,  are  given  to  the  same  J^e'iMtox- 
persons  simplidter,  and  are  of  equal  amount,  one  only  ment 
will  be  good,  nor  will  small  differences  in  the  way  in  *^™"' 
which  the  gifts  are  conferred  afford  internal  evidence 
that  the  testator  intended  they  should  be  cumulative. 
Thas,  in  Oreenwood  v.  Oreenwood   (i),  the  testatrix 
gave  "  to  her  niece,  Mary  Cook,  the  wife  of  John  Cook, 
£500,'^  and  afterwards,  in  the  same  will,  amongst 
many  other  legacies,  ''to  her  cousin,  Mary   Cook, 
£500  for  her  own  use  and  disposal,  notwithstanding 
her  coverture.'^     It  was  held  that  Mary  Cook  was  en- 
titled to  one  legacy  only,  of  £500,  and  that  the  same 
was  for  her  separate  use. 

Where,  however,  the  legacies  given  by  the  same  in-  Unequal, 
stmment  are  of  unequal  amount,  they  will  be  con- 
sidered cumulative  {j). 

.  (6.)  Where  a  testator  by  different  testamentary  in-  By  different 
stmments  has  given  legacies  of  quantity  simpliciter  to  inatruments 
the  same  person,  the  court,  considering  that  he  who  cumidative. 
has  given  more  than  once,  must,  primd  facie,  mean 
more  than  one   gift,  awards  to  the  legatee  all  the 
legacies,  and  it  is  immaterial  whether  the  subsequent 
legacy  differs  in  any  particulars  from  the  prior  one  (fe). 


(0  1  Bro.  C.  C.  31  n. 

U)  EooUy  ▼.  HattoH^  1  Bro.  C.  C.  390  n.  ;  Curry  ▼.  FiU,  2  Bro.  C. 
C.  225 ;  Yoekney  ▼.  Mafuard,  3  Hare,  620. 

{k)  Roeh  Y.  CaUen^  6  Hare,  631 ;  Rmatll  v.  Dicktony  4  Ho.  of  Lda. 
293. 
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Unless  same 
motiTe  ex- 
preued  and 
same  sum. 


Bat  though  the  legacies  are  in  different  instruments, 
if  they  are  not  given  simplidter,  but  the  motive  of  the 
gift  is  expressed,  and  in  such  instruments  the  same 
motives  are  expressed,  and  the  same  sum  is  given,  the 
court  considers  these  two  coincidences  as  raising  a 
presumption  that  the  testator  did  not,  by  a  subse* 
quent  instrument,  mean  another  gift,  but  only  a  repe- 
tition of  the  former  gift  ({).  But  the  court  raises  this 
presumption  only,  where  the  double  coincidence  occurs, 
of  the  sams  motive  and  the  sams  sum  in  both  instru- 
ments. But  if  in  either  instrument  there  be,  on  the 
one  hand,  no  motive,  or  a  different  or  additional 
motive  expressed,  and  the  sum  be  the  sa/me  in  both 
instruments  (m),  or,  on  the  other  hand,  though  the 
same  motive  be  expressed  in  different  instruments,  but 
the  sums  are  different  (n),  the  presumption  will  be 
in  favour  of  accumulation  rather  than  substitution. 
Where,  however,  a  second  instrument  expressly  re- 
fers to  the  first,  or  where,  by  intrinsic  evidence, 
the  later  instrument  was  a  mere  revision,  expknation, 
or  copy  of  the  former,  it  will  so  far  be  held  substitu- 
tional (o). 


Extrinsic  evi- 
dence. 


As  to  the  question,  when  extrinsic  evidence  is  re- 
ceivable in  favour  of  or  against  the  presumption,  the 
authorities  seem  to  lead  to  the  following  conclusions  (p). 


Where  the 
coart  raises 
the  presttmp 
tion. 


(a.)  That  where  the  court  itself  raises  the  presump- 
tion against  double  legacies — where,  for  instance, 
two  legacies  of  equal  amount  are  given  by  one  in- 
strument, parol  evidence  is  admissible  to  show  that 
the  testator  intended  the  legatee  to  take  both,  for 
that  is  in  support  of  the  apparent  intention  of  the 
will. 


{[)  BenyoH  T.  Benyon,  17  Ves.  34. 

\m)  Roeh  T.  Callen,  6  Hare,  631 ;  Ridges  y.  Morri$<m,  I  Bro.  C.  C.  3SS. 
(«i)  Murat  V.  Beaehf  6  Mad.  362 ;  Baiy  ▼.  Miller,  1  £.  &  A.  218. 
(o)  Fraeer  t.  Byng,  1  Buss.  &  My.  90 ;  Coote  y.  Boyd,  2  Bro.  C.  C. 
621 ;  Curne  r.  F^e,  17  Ves.  462. 
ip)  2  L.  C.  361. 
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(6.)  Bat  where  tlie  coart  does  not  raise  the  presump-  Where  tlie 
tion— where,  for  instance,  legacies  of  equal  amount  are  Sk^thrprT-* 
giv^en  simpUcUer  by  different  instruments — parol  evi-  tamption. 
dence  is  not  admissible  to  show  that  the  testator  in- 
tended the  legatee  to  take  one  only,  for  that  is  in  op- 
position to  the  will :  and  the  question  is  then  one  solely 
of  construction  (q). 

m.  The  satisfaction  or,  as  it  is  more  correctly  termed, 
the  ademption  (r)  of  a  legacy  by  a  portion. 

lY.  The  satisfaction  of  a  portion  by  a  legacy. 

''  Where  a  psrrent  gives  a  legacy  to  a  child,  not  stat-  Ademption  of 
ing  the  purpose  with  reference  to  which  he  gives  it,  tiSTin/tSc*" 
the  court  understands  him  as  giving  a  portion,^'  and  by  v«r«^- 
a  sort  of  artificial  rule — in  the  application  of  which 
legitimate  children  have  been  very  harshly  treated — 
upon  an  artificial  notion,  and  a  sort  of  feeling  upon 
what  is  called  leaning  against  double  portions — if  the 
father  advances  a  portion  on  the  marriage  of  that  child 
the  latter  is  presumed  to  be  an  ademption  of  the 
legacy  pro  tanto,  or  in  toio  as  the  money  advanced  is 
respectively  less  than,  or  equal  to,  or  greater  than 
the  sum  given  by  the  legacy  [s).    But  the  principle 
does  not  apply  where  the  advance  has  been  made 
previous  to  the  will,  nor  will  small  sums  be  taken  into 
account  (^). 

The  following  observations  apply  generally  as  well 

{q)  Hurst  Y.  Beaeh,  5  Mad.  351 ;  Hall  ▼.  HUl,  1  Dr.  k  War.  94  ;  Lee 
T.  Pain,  4  Hare,  216. 

(r)  '*  When  the  will  is  made  fint,  and  the  settlement  afterwards,  it  is 
always  treated  as  a  case  of  what  is  called  ademption-^ that  is  to  say,  the 
benefits  g:iven  by  the  settlement  are  considered  to  be  an  ademption  of  the 
same  benefits  given  to  the  same  child  by  the  wiU. 

*'  With  reference  to  cases  ....  of  a  prenous  settlement  and  a  subse- 
qxient  will ....  it  is  now  quite  settled  tnat  there  is  no  difference  between 
the  two  cases,  beyond  the  verbal  difference  that  the  term  sati^action  is 
used  where  the  settlement  has  preceded  the  will,  and  the  term  ademption 
-where  the  will  has  preceded  the  settlement.  In  substance  there  is  no  dis- 
tinction between  the  principles  applied  to  the  two  classes  of  cases." — 
Coventry  v.  Chiehesler,  2  H.  &  M.  159. 

{$)  Pym  T.  Loekyer,  5  My.  &  Or.  29. 

(0  Watton  T.  Wateon,  33  Beav.  574;  Ee  TeaewUe  £*tate,  L.  B.  14 
Eq.  236. 

0 
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to  the  ademption  of  a  legacy  by  a  portion^  as  of  a  por- 
tion hj  a  legacy : — 


Rule  does  not 
apply  as  to 
legacies  and 
portions  to  a 
stranger. 


1.  In  the  case  of  double  provisions^  the  doctrine  of 
satisfaction  does  not  in  general  apply  to  legacies  and 
portions  to  strangers,  but  only  where  the  parental 
relation,  or  its  equivalent,  exists.  If,  therefore,  a  per- 
son g^ve  a  legacy  to  a  mere  stranger,  and  then  make 
a  settlement  on  that  stranger ;  or  first  agree  to  make 
a  settlement  on  that  stranger,  and  then  bequeath  a 
legacy  to  him :  the  stranger  is  entitled  to  claim  under 
both  instruments ;  and  for  the  purpose  of  this  doctrine 
cMld!^^^**^  it  is  settled  that  an  illegitimate  child  is  in  the  eye  of  the 
law  a  stranger ;  and  that,  unless  other  circumstances 
are  found  than  the  bare  relation  of  parentage  "  by 
nature,^'  the  illegitimate  child  is  at  liberty  to  claim  a 
double  provision  (w). 


Unless  the 
legacy  and 
portion  be 
for  the  same 
specific  pur-  • 
pose. 


Presnmption 
foanded  on 
good  sense. 


But  the  rule  will  apply,  though  the  testator  stands 
neither  in  the  legal  nor  assumed  relation  of  a  parent 
to  the  legatee,  if  the  legacy  be  given  for  a  particular 
purpose,  and  the  testator  advances  money  for  the  same 
purpose  {v). 

The  presumption  against  double  portions  has  been 
characterised  as  a  hard  and  artificial  rule,  but,  on 
examination,  will  appear  to  be  founded  on  "good  sense 
and  justice.  In  Suisse  v.  Lowther  (w),  Wigram,  V.-C, 
makes  the  following  remarks  : — "  The  rule  of  pre- 
sumption, as  I  before  said,  is  against  double  portions 
as  between  parent  and  child ;  and  the  reason  is  this — 
a  parent  makes  a  certain  provision  for  his  children  by 
will,  if  they  attain  21,  or  marry,  or  require  to  be  settled 
in  life ;  he  afterwards  makes  an  advancement  to  a 
particular  child.     Looking  at  the  ordinary  dealings  of 


(k)  Expart$  Pye,  18  Ves.  140. 

(t )  Monek  v.  Monck,  1  Ball.  &  JB.  303 ;  Pankhurtt  r.  ffowellf  L.  B. 
6  Ch.  136. 
(tr)  2  Hare,  4  5. 
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mankind,  the  court  conclades  that  the  parent  does  not, 
when  he  makes  that  advancement,  intend  the  will  to 
remain  in  full  force,  and  that  he  has  satisfied  in  his 
lifetime  the  obligation  which  he  would  otherwise  have 
discharged  at  his  death ;  and  having  come  to  that  con- 
clusion, as  the  result  of  general  experience,  the  court 
acts  upon  it,  and  gives  effect  to  the  presumption  that 
a  double  provision  was  not  intended.  If,  on  the  other 
hand,  there  is  no  such  relation  either  natural  or  arti- 
ficial, the  gift)  proceeds  from  the  mere  bounty  of  the 
testator ;  and  there  is  no  reason  within  the  knowledge 
of  the  court  for  cutting  off  anything  which  has  in 
terms  been  given.  The  testator  may  give  a  certain 
sum  by  one  instrument,  and  precisely  the  same  sum 
by  another  ;  there  is  no  reason  why  the  court  should 
assign  any  limit  to  that  bounty  which  is  wholly  arbi- 
trary. The  court,  as  between  strangers,  treats  several 
gifts  as  prima  fade  cumulative.  The  consequence  is, 
as  Lord  Eldon  observed,  that  a  natural  child,  who  ii^ 
in  law  a  stranger  to  the  father,  stands  in  a  better 
situation  than  a  legitimate  child,  for  the  advancement 
in  the  case  of  the  natural  child  is  not,  prima  fade,  an 
ademption/' 

2.  The  next  general  proposition  is,  that  although  Applies  where 
the  doctrine  of  satisfaction  does  not,  as  a  general  rule,  placed  him- 
apply  where  the  donee  is  a  stranger,  it  may,  and  does  ^^^  ♦'*.  ^'^ 
apply  where  the  donor  has  placed  himself  "  in  loco  donee. 
parentis ''  towards  the  beneficiary. 

As  to  what  constitutes  the  2wa.9i- parental  relation,  what  is  put- 
which  is  signified  by  the  words,  *'  putting  one's-self  m  ting  one's-self 
loco  parentis y^  the  case  of  Towys  v.  Mansfield  [x)  is  m  parentis 
point.     There  the  question  arose  whether  Sir  John 
Barrington,  who  had  by  his  will  given  £10,000  to  one 
of  his  nieces,  and  had  afterwards  settled  £10,000  on 
her  marriage,  stood  "  in  loco  parentis ''  to  the  niece, 

(x)  6  Sim.  644,  3  My.  &  Cr.  359. 
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60  as  to  gi^e  rise  to  the  application  of  tlie  doctrine  of 
satisfaction.     The  niece  was  one  of  the  daughters  of 
Sir  John^s  brother,  Pitzwilliam,  and  the  general  rela- 
tions subsisting  between  the  uncle  and  nieces  were 
thus  stated  in  the  evidence,  *'  That  Sir  Fitzwilliam,  in 
compliance  with  the  wishes  of  Sir  John,  resided  near 
Sir  John,  in  the  Isle  of  Wight,  and  maintained  a  more 
expensive  establishment  than  his  income  (which  did 
not  exceed  £400  a  year)  would  allow  of;  that  Sir  John 
and  his  brother  lived  on  the  most  affectionate  terms 
with  each  other ;  that  for  several  years  Sir  John  gave 
his  brother  £1000  a  year;  that  he  took  the  greatest 
interest  in  his  nieces,  behaved  to  them  as  a  father,  and 
always  acted  to  them  as  the  kindest  of  parents,  not 
showing  more  partiality  to  one  than  to  another ;  that 
he  frequently  gave  them  pocket  money,  and  made  them 
other  presents,  and  occasionally  advanced  money  to 
defray  the  expense  of  their  clothing  and  education;  that 
he  allowed  them  to  use  his  horses  and  carriages,  and 
had  them  frequently  to  dine  with  him,  and  that  one  or 
other  of  them  was  almost  always  staying  at  his  house; 
that  he  was  consulted  as  to  the  appointment  of  their 
masters  and  governesses,  and  a«  to  the  marriages  of  such 
of  them  as  were  married ;  and  that  on  the  plaintiff's 
marriage,  the  terms  of  the  settlement  were  negotiated 
between  the  plaintiff  and  Sir  John,  and  their  respective 
solicitors,  without  any  interference  on  the  part  of  Sir 
Fitzwilliam  ;  that  Sir  John,  who  gave  the  instructions 
for  the  settlement  on  the  20th  -April,  1817,  proposed 
that  the  £10,000  should  be  settled  on  all  the  children 
of  the  marriage,  but  afterwards,  on  the  suggestion  of 
the  plaintiff,  it  was  agreed  that  the  £10,000  should  be 
settled  on  the  younger  children  only,  as  the  eldest  son 
would  be  entitled  to  a  considerable  estate  on  his  father's 
side.     Upon  these  facts,  the  Lord  Chancellor,  revers- 
ing the  decision  of  the  Vice-Chancellor,  held  that  Sir 
John  had  placed  himself  ''  in  loco  parentis,''  making 
the  following  observations: — ''The  authorities  leave 
in  some  obscurity  the  question  as  to  what  is  to  be  con- 
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sidered  as  meant  by  the  expression  universally  adopted 
of  one  '  in  loco  parentis  J     Lord  Eldon^  however,  in  Ex 
parte  Pye,  has  given  to  it  a  definition  which  I  readily 
adopt,  not  only  because  it  proceeds  from  his  high 
authority,  but  because  it  seems  to  me  to  embrace  all 
that  is  necessary  to  work  out  and  carry  into  effect  the 
object  and  meaning  of  the  rule.     Lord  Eldon  says,  it  A  person, 
is  a  person  meaning  to  put  himself  in  loco  parentis,  in  Jj^i]^^-  ,^ 
the  situation. of  the  person  described  as  the  lawtul  ioeoparentit 
father  of  the  child ;  but  this  definition  must,  I  con-  J^ ^^^SbJ"* 
ceive,  be  considered  as  applicable  to  those  parental  for  the  child, 
offices  and  duties  to  which  the  subject  in  question  has 
reference — ^namely,  to  the  office  and  duty  of  the  parent 
to  make  provision  for  the  child.     The  offices  and  duties 
of  a  parent  are  infinitely  various,  some  having  no  con- 
nection whatever  with  making  a  provision  for  the  child, 
and  it  would  be  most  illogical  from  the  mere  exercise 
of  any  such  offices  or  duties,  by  one  not  the  father,  to 
infer  any  intention  in  such  person  to  assume  also  the 
duty  of  providing  for  the  child.     The  relative  situation 
of  the  friend  and  of  the  father  may  make  this  unneces- 
sary, and  the  other  benefits  most  essential.^' 

"  Sir  William  Grant's  definition  is — '  A  person  as- 
suming the  parental  character,  or  discharging  parental 
duties,^  which  may  seem  not  to  differ  much  from  Lord 
Eldon's ;  but  it  wants  that  which,  to  my  mind,  consti- 
tutes the  principal  value  of  Lord  Eldon's  definition — 
namely,  the  referring  to  the  intention,  rather  than  to  j^  ^  ^  ^ 
the  act,  of  the  party.  The  Vice-Chancellor  says  it  must  intention  ol 
be  a  person  who  has  so  acted  towards  the  child  as  that  ^®°®'^' 
he  has  thereby  imposed  on  himself  a  moral  obligation 
to  provide  for  it,  and  that  the  designation  will  not  hold 
where  the  child  has  a  father  with  whom  it  resides,  and 
by  whom  it  is  maintained.  This  seems  to  infer  that 
the  locus  parentis  assumed  by  the  stranger  must  have 
reference  to  the  pecuniary  wants  of  the  child,  and  that 
Lord  Eldon^s  definition  is  to  be  so  understood,  and  I 
so  far  agree  with  it ;  but  I  think  the  other  circum- 
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stances  required  are  not  necessary  to  work  out  the 
principle  of  the  rule,  or  to  effectuate  its  object.  The 
rule,  both  as  applied  to  a  father  and  to  one  in  loco 
parentis,  is  founded  upon  the  presumed  intention*  A 
father  is  supposed  to  intend  to  do  what  he  is  in  duty 
bound  to  do — namely,  to  provide  for  his  child  accord- 
ing to  his  means.  So,  one  who  has  assumed  that  part 
of  the  office  of  a  father  is  supposed  to  intend  to  do 
what  he  has  assumed  to  himself  the  office  of  doing. 
If  the  assumption  of  the  character  be  established,  the 
same  inference  and  presumption  must  follow.  The 
having  so  acted  towards  a  child  as  to  raise  a  moral 
obligation  to  provide  for  it,  affords  a  strong  inference 
in  favour  of  the  fact  of  the  assumption  of  the  charac- 
ter; and  the  child  having  a  father  with  whom  it  re- 
sides, and  by  whom  it  is  maintained,  affords  some 
inference  against  it ;  but  neither  are  conclusive  *'  (y). 

l^eaninjt  Whereas  in  the  case  of  satisfaction  of  a  debt  by  a 

*!!!"t"  us^*'^^^*  legacy,  equity  leans  strongly  against  the  presumption, 
the  leaning  is  all  the  other  way  in  the  case  of  portions. 
In  this  case  the  presumption  of  satisfaction  will  not 
be  repelled,  *'  though  there  may  be  slight  circum- 
stances of  difference  between  the  advance  and  the  por- 
tion.** Thus,  in  the  case  of  Lord  Durhamv,  Wharton  (2), 
a  father  by  will  bequeathed  £10,000  to  trustees,  one 
half  to  be  paid  at  the  end  of  three  years,  and  the 
other  half  at  the  end  of  six  years  from.his  death,  with 
interest  in  the  meanwhile,  and  declared  the  trusts  to 
be  for  his  daughter  for  life,  and  after  her  decease  in 
trust  for  her  children,  as  she  should  appoint  by  deed 
or  will,  and  in  default  of  appointment  for  all  her  chil- 
dren equally ;  and  subsequently,  on  the  marriage  of 
the  daughter,  agreed  to  give  her  £15,000,  to  be  paid 
to  the  intended  husband,  he  securing  by  his  settlement 
pin  money  and  a  jointure  for  his  wife,  and  portions 

(v)  Cooper  v.  OoopeTf  21  W.  B.  501. 
(z)  3  CL  &  F.  146. 
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for  the  younger  cliildreii  of  the  marriage.  It  was 
held  that  the  £10,000  was  satisfied  by  the  sum  ad- 
vanced by  the  father.  It  is  to  be  observed  how  strong 
this  decision  was.  By  the  will,  the  daughter  took  a 
life  interest;  by  the.  settlement,  a  jointure.  By  the 
will,  all  the  children  of  the  daughter  took;  by  the 
settlement,  portions  were  provided  only  for  the 
younger  children  of  the  particular  marriage. 

And  the  above  principles  will  be  applied  not  only  game  princi- 
where,  as  in  the  above  case,  the  will  precedes  the  settle-  P\®"  applicable 
ment,  but  where  the  order  of  events  is,  first,  a  settle-  ment  comes 
ment ;  secondly,  a  will.  This  was  decided  in  the  case  ^'®"*  ^*^- 
of  Tkynne  v.  OlengaXl  (a).  There  a  father  having, 
upon  the  marriage  of  his  daughter,  agreed  to  give 
her  a  portion  of  £100,000  consols,  transferred  one- 
third  thereof  to  the  four  trustees  of  the  marriage 
settlement,  and  gave  them  his  bond  for  transfer  of  the 
remainder  in  like  stock  upon  his  death;  the  latter 
stock  to  be  held  by  them  in  trust  for  the  daughter's 
separate  use  for  life,  and  after  her  death  for  the  chil- 
dren of  the  marriage,  as  the  husband  a/nd  she  should 
jointly  appoint.  The  father  afterwards  by  his  will 
gave  to  two  of  the  trustees  a  moiety  of  the  residue  of 
his  personal  estate  in  trust  for  the  daughter's  separate 
use  for  life,  remainder  for  her  children  generally  as 
she  should  by  deed  or  will  appoint.  And  it  was  held 
that  the  moiety  of  the  residue  given  by  the  will  was  a 
satisfaction  of  the  sum  of  stock  secured  by  the  bond, 
notwithstanding  the  dififerences  of  the  trusts ;  and  it 
being  found  to  be  for  the  benefit  of  the  daughter  and 
children,  if  she  should  have  any,  to  take  under  the  will, 
she  was  beld  bound  to  elect  so  to  take.  With  refer- 
ence to  this  subject,  the  following  remarks  were  made 
in  the  House  of  Lords : — "  We  must  throw  out  of 
consideration  all  the  cases  in  which  questions  have  Not  a  ques- 
arisen  as  to  legacies  being  or  not  being  held  to  be  in  *^°"  ^^  *■*"" 

debt. 

(a)  2  Ho.  of  LdB.  131. 
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satisfaction  of  debt;  for^  however  similar  the  two 
cases  may  appear  at  first  sights  the  rales  of  equity^  as 
applicable  to  each,  ai*e  absolutely  opposed,  the  one  to 
the  other.  Equity  leans  against  legacies  being  taken 
in  satisfaction  of  debt,  but  leans  in  favour  of  a  provi- 
sion made  by  will  being  in  satisfaction  of  a  portion 
by  contract,  feeling  the  great  improbability  of  a 
parent  intending  a  double  portion  for  one  child,  to  the 
prejudice  generally,  as  in  the  present  case,  of  other 
children.  In  the  case  of  debt,  therefore,  small  cir- 
cumstances of  difference  between  the  debt  and  legacy 
are  held  to  negative  any  presumption  of  satisfaction ; 
whereas,  in  the  cases  of  portions,  small  circumstances 
are  disregarded.  So  in  the  case  of  debt,  a  smaller, 
legacy  is  not  held  to  be  in  satisfaction  of  part  of  a 
larger  debt ;  but  in  the  case  of  portions,  it  may  be 
a  satisfaction  pro  tanto.  In  the  case  of  a  debt,  a  gifb 
of  the  whole  or  part  of  the  residue  cannot  be  a  satis- 
faction, because  it  is  said,  the  amount  being  uncertain^ 
it  may  prove  to  be  less  than  the  debt.  In  considering 
whether  this  rule  applies  to  portions,  which  is  the  only 
question  in  this  case,  the  reason  of  the  rule  as  appli- 
cable to  debts  must  not  be  lost  sight  of,  because  as  a 
portion  may  be  satisfied  pro  tanto  by  a  smaller  legacy^ 
the  reason  given  for  the  rule  as  applicable  to  debts 
cannot  apply  to  portions.  And,  on  the  contrary,  as 
the  residue  must  be  supposed  by  the  testator  to  have 
been  of  some  value,  it  would  appear  on  principle  that 
it  ought  to  be  considered  as  satisfaction  altogether,  or 
pro  tanto  according  to  the  amount.  For  why  should 
£1000,  given  as  a  residue,  not  have  the  same  effect 
upon  a  larger  portion  as  £1000  given  as  a  money 
legacy.^ 


99 


It  will  be  seen  that  there  is  no  objection  in  principle 
to  the  application  of  this  doctrine  where  the  will  pre- 
cedes the  settlement,  and  the  trusts  are  dissimilar; 
yet  in  the  case  where  the  settlement  comes  first,  a 
difficulty  necessarily  arises.     For,  in  this  latter  case. 
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the  class  entitled  under  the  settlement  are  purchasers, 
and  as  sach  cannot  be  deprived  against  their  will  of 
their  rights  upon  any  presumed  intention  of  the 
testator.  At  the  utmost  they  can  only  be  put  to 
election  whether  to  take  under  the  will  or  under  the 
settlement,  and  the  presumption  against  double, 
portions  will  be  much  more  easily  rebutted,  than  where 
the  will  precedes  the  settlement.  The  distinction  is 
thus  stated  by  Lord  Granworth,  in  his  judgment  in 
•  ChlcJiesier  v.  Coventry  (6),—"  When  the  will  precedes 
the  settlement,  it  is  only  necessary  to  read  the  settle- 
ment as  if  the  person  making  the  provision  had  said, 
'  I  mean  this  to  be  in  lieu  of  what  I  have  given  by  my 
will.'  But  if  the  settlement  precedes  the  will,  the 
testator  must  be  understood  as  saying,  '  I  give  this 
in  lieu  of  what  I  am  already  bound  to  give,  if  those 
to  whom  I  am  so  bound  will  accept  it'  It  requires 
much  less  to  rebut  the  latter  than  the  former  pre* 
sumption.'' 

Where  a  parent  gives  a  legacy  to  a  child  to  whom  Leeacy  to  a 
he  IS  already  fndeWed,  the  case  stands  on  the  same5*V?'?'f^°"" 

_       .  :l  .     '  .  .  .  «      .       father  IB  in- 

footing  as  a  legacy  by  any  other  person  m  satisfaction  debted. 
of  a  debt,  not  being  a  portion ;  hence  a  subsequent 
legacy  will  not,  in  the  absence  of  intention,  express  or 
implied,  be  considered  as  a  satisfaction  of  the  debt, 
unless  it  be  either  equal  to  or  greater  than  the  debt 
in  amount,  and  unless  the  presumption  of  satisfaction 
be  not  repelled  by  any  of  those  slight  circumstances 
which  will  take  a  bequest  of  such  amount  to  a 
stranger  out  of  the  general  rule  (c).  And  tbe  same 
rules  apply  to  a  legacy  to  a  wife  to  whom  the  husband  Or  to  a  wife. 
is  indebted  {d). 

Where  a  parent,  however,  being  indebted  to  his  AdTanccmcnt 

(^)  L.  B.  2  H.  L.  87. 
(e)  Stoektn  y.  Stoeken,  4  Sim.  162. 
,     \d)  Fowler  T.  Fowler,  3  l\  Wma.  863 ;  Cole  T.  mOard,  26  Beav.  668. 
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^Y  lather  to     child  makes^  in  his  lifetime,  an  advancement  to  the 

child  to  whom     i_  -i  j  .  .1  •  i? 

be  is  indebted,  c^^l^  npon  marnage  or  upon  some  other  occasion  01 
a  portion  equal  to  or  exceeding  the  debt,  it  will  primd 
fade  be  considered  a  satisfaction ;  and  it  is  immaterial 
whether  the  portion  be  given  in  consideration  of 
natural  love  or  affection,  or  whether  in  the  case  of  a 
portion  to  a  daughter,  the  husband  be  ignorant  of 
the  debt.  Thus,  in  Wood  v.  Briant  (e)  a  father  ad- 
ministrator durante  minore  estate  of  his  daughter,  who 
was  executrix  and  residuary  legatee  of  her  grand* 
mother's  estate,  agreed  when  she  married  with  the 
plaintiff  that  she  should  have  £800,  which  in  the 
settlement  was  called  her  portion.  Lord  Hardwicke 
refused  to  decree  an  account  of  the  grandmother's 
personal  estate,  as  she  had  been  dead  twenty  years ; 
but  directed  that  the  father's  representatives  should  ac- 
count for  his  personal  estate  as  to  the  £800  only,  and 
interest  at  four  per  cent,  from  the  marriage  (/).  Lord 
Hardwicke  said,  ''  There  are  very  few  cases  where  a 
father  will  not  be  presumed  to  have  paid  the  debt  he 
owes  to  his  daughter,  when,  in  his  lifetime  he  gives 
her  in  marriage  a  greater  sum  than  he  owed  her,  for 
it  is  very  unnatural  to  suppose  that  he  would  choose 
to  leave  himself  a  debtor  to  her,  and  subject  to  an 
account.'' 

Sum  given  by         It  was  for  somo  time   an  unsettled  point  as  to 
ment,  iMes^"  Whether,  if  the  sum  given  by  a  second  instrument 
satisfaction       was  smaller  than  that  given  by  the  first,  the  less  sum 
pto  an  0,        operated  as  a  total  satisfaction  of  the  larger.     This 
question  can  of  course  be  of  practical  value  only  where 
the  will  precedes  the  settlement ;  for  where  the  order 
is  reversed,  and  the  settlement  comes  first,  the  rights 
of  those  taking  under  a  positive  contract  such  as  a 
settlement  is,  cannot  be  affected  or  modified  by  sub- 
sequent voluntary  gifts.     It  was  for  a  long  time  con- 


(0)  2  Atk.  521. 
3  Hare,  316. 


\f)  Hayes  t.  Garv0jf,  2  J.  &  L.  temp.  Sogd.  268 ;  Plunket  ?.  Zetcu^ 
Hai     "" 
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sidered  that  the  settlement  of  a  smaller  portion  effected 
a  complete  ademption  of  a  larger  legacy  given  by  a 
previous  will.  But  it  was  left  to  Lord  Cottenham  in 
the  case  of  Pym  v.  Lockyer  (g)^  to  establish  the  true  and 
logical  rale  that  an  advancement  subsequent  to  a  will, 
if  less  in  amount  than  the  sum  given  by  the  will^  was 
to  be  considered  a  satisfaction  pro  ianio  only. 

As  to  *'  extrinsic  evidence."  The  rule  against  double  Extrinsic  evi- 
portions  is  a  presumption  of  law,  and  like  other  pre-  ^^^' 
sumptions  of  law  may  be  rebutted  by  evidence  of 
extrinsic  circumstances,  t.6.,  evidence  of  facts  not 
contained  in  the  written  instrument  itself.  The  rules 
on  this  subject  will  be  best  illustrated  by  the  cases  of 
Hall  V.  Hill  (A),  and  Kirk  v.  Eddowes  (i).  In  Hall  v.  Hill 
the  facts  were  as  follows :  the  testator,  on  the  marriage 
of  his  daughter,  intended  to  provide  a  sum  of  £800 
as  her  portion,  and  the  matter  was  arranged  thus. 
The  intended  husband  gave  a  bond  of  the  same  amount 
to  the  trustees  of  the  marriage  settlement,  and  this  was 
settled  upon  the  intended  wife  and  issue  ;  and  the  father 
at  the  same  time  g^ve  a  counter-bond  for  the  like  sum 
to  the  husband,  payable  by  instalments,  part  thereof 
to  be  paid  during  his  life,  and  the  residue  upon  his 
decease ;  and  afterwards  by  his  will  bequeathed  to  his 
said  daughter  a  legacy  of  £800.  Parol  evidence  was 
tendered  on  the  part  of  the  defendants  to  show  what  was 
the  real  intention  of  the  testator.  By  that  evidence  it 
was  proved  beyond  a  doubt  that  the  intention  of  the 
testator  at  the  time  of  making  his  will  was  to  satisfy, 
by  means  of  the  legacy,  the  portion  he  had  provided 
for  his  daughter.  Two  questions  arose ;  1st,  whether 
the  legacy  to  the  daughter  was  to  be  considered  as  a 
satisfaction  of  the  bond  executed  to  the  husband ;  and 
2nd,  whether  parol  evidence  was  admissible  to  show 


{g)  5  My.  &'Cr.  29. 
(A)  1  Dr.  k  War.  94. 
(t)  3  Horo,  609. 
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that  sach  was  the  intention  of  the  testator.  With 
regard  to  the  first  question,  it  is  safficient  to  state  that 
the  Lord  Chancellor  held  that  by  construction  of  law 
the  legacy  could  not  be  considered  as  a  satisfaction  of 
the  debt  to  the  husband.  This  being  so  decided,  neces- 
sarily raised  the  question,  whether  evidence  of  the 
testator's  intention  that  the  legacy  should  be  a  satisfac- 
tion was  admissible.  *^  There  is  no  doubt  of  the  general 
rule  thatwhenbypresumption  you  come  toaconstruction 
against  the  apparent  intention  of  the  instrument,  that 
may  be  rebutted  by  parol  evidence.''  After  a  thorough 
investigation  of  all  the  cases,  the  Lord  Chancellor  thus 
concludes :  "  Having  now  gone  through  the  cases,  the 
question  is,  what  am  I  to  do  in  the  present  case? 
Here  the  debt  was  first  incurred,  and  then  comes  the 
will.  I  have  already  decided  that  the  legacy  to  the 
daughter  by  that  will  could  not,  by  the  general  rules 
of  the  court,  be  held  to  be  a  satisfaction  of  the  debt. 
How  then  can  I  admit  parol  evidence  to  lead  me  to  a 
difierent  conclusion  from  what  I  have  arrived  at  by 
construction  f  The  will  gives  a  legacy  simply.  The 
law,  as  declared  by  me,  says,  that  this  legacy  is  not  in 
satisfaction  of  the  previous  debt.  If  I  then  admit 
parol  evidence  it  must  be  in  connection  with  the  will, 
it  has  nothing  to  do  with  the  debt.  The  debt  was 
contracted  before  the  will  was  made,  and  the  declara- 
tions of  the  testator  which  have  been  adduced  in 
evidence  cannot  apply  to  the  debt,  but  must  be  used 
m  reference  to  the  will  only ;  and  I  am  asked  now  to 
insert  in  the  will  a  declaration  by  the  testator  which  I 
do  not  find  in  it,  namely,  that  he  means  the  legacy  to 
be  a  satisfaction  of  the  debt.  I  am  of  opinion  I  can 
do  no  such  thing.  If  I  were  to  admit  the  evidence  it 
would  be,  not  with  a  view  to  extrinsic  circumstances, 
but  to  the  construction  of  the  will  itself.  I  must, 
therefore,  reject  the  parol  evidence  which  has  been 
offered  in  this  case,  and  declare  that  upon  the  true 
construction  of  the  will  the  legacy  is  not  to  be  taken 
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in  satisfaction  of  the  debt."  In  Kirk  v.  Eddoioes  (j),  a 
father  beqenathed  £3000  for  the  separate  use  of  his 
daughter  for  life,  with  ulterior  trusts  for  her  children* 
Subsequently  he  gave  the  daughter  and  her  husband 
a  promissory-note  for  £500  then  due  to  him.  The 
defendants  alleged  the  £500  to  have  been  intended  as 
a  satisfaction  pro  tanto  of  the  legacy  of  £3000,  and 
tendered  evidence  of  the  declarations  of  the  testator  at 
the  time  of  handing  over  the  note,  that  it  was  to  be 
in  part  satisfaction  of  the  legacy  of  £3000,  and  that 
the  testator  was  advised  by  his  solicitor  that  it  was  not 
necessaiy  to  alter  his  will  to  give  it  that  effect.  Wigram, 
y.-C,  held  that  this  evidence  was  admissible  on  the 
following  reasoning: — ''Where  similar  questions  have 
arisen  upon  gifts  given  by  two  distinct  instruments, 
the  law  as  to  the  admissibility  of  parol  evidence  has, 
I  believe,  been  long  since  settled.  In  such  cases  the 
rule  of  law  applies  that  written  instruments  cannot  be 
added  to,  or  explained  by,  parol  evidence ;  and,  there- 
fore, unless  the  second  instrument  in  express  terms  or 
by  presumption  of  law  adeems  the  gift  made  by  the 
instrument  of  earlier  date,  no  question  can  arise. 
Both  instruments  will  take  effect.  Again,  if  the  second 
instrument  in  terms  adeems  the  gift  by  the  first,  it 
could  not,  I  apprehend,  be  contended  that  it  would  not 
produce  its  intended  effect ;  a  party  claiming  under 
and  having  taken  the  benefit  of  it,  could  not  claim  that 
benefit  and  at  the  same  time  refuse  to  give  full  effect 
to  it.  If,  however,  the  second  instrument  do  not  in 
terms  adeem  the  first,  but  the  case  is  of  that  class  in 
which,  from  the  relation  between  the  author  of  the 
instrument  and  the  party  claiming  under  it  (as  in  the  Prcsamption 
actual  or  assumed  relation  of  parent  and  child),  or  on  f^Jj^jJiJ^ 
other  grounds,  the  law  raises  a  presumption  that  the  of  parties  may 
second  instrument  was  an  ademption  of  the  gift  by  the  ""**^*^- 
instrument  of  earlier  date,  evidence  may  be  gone  into, 
to  show  that  such  presumption  is  not  in  accordance  with 

0)8  Hare,  609. 
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the  intention  of  the  author  of  the  gift ;  and  where 
evidence  is  admissible  for  that  purpose^  counter- 
evidence  is  also  admissible.  In  such  cases  the  evidence 
is  not  admitted  on  either  side  for  the  purpose  of  prov- 
ing in  tbe  first  instance  with  what  intent  either  writing 
was  made^  but  for  the  purpose  only  of  ascertaining 
whether  the  presumption  which  the  law  has  raised  be 
well  or  ill  founded.  ...  In  this  case  the  advance  of 
£500  was  after  the  date  of  the  will.  This,  the  second 
transaction,  however,  is  not  evidenced  by  any  writing, 
and  the  technical  rule,  to  which  I  have  referred,  against 
admitting  evidence  to  prove  what  was  the  intention  of 
the  parties  to  that  transaction,  does  not  therefore  apply. 
The  question  is,  whether  any  other  rule  applies  which 
shall  exclude  the  evidence.  .  .  .  The  declarations  of  tbe 
testator  accompanying  the  transaction  were  objected 
to.  Why  should  these  accompanying  declarations  not 
be  admissible  ?  They  are  of  the  essence  of  the  trans- 
action, and  the  truth  of  the  transaction  itself  cannot 
be  known  to  the  court  without  them.  The  rule  which 
would  exclude  the  evidence,  if  the  intention  of  the 
parties  had  been  expressed  in  writing,  does  not  apply. 
.  .  .  The  evidence  does  not  touch  the  will,  it  proves 
only  that  a  given  transaction  took  place  after  the  will 
was  made,  and  proves  what  that  transaction  was,  and 
calls  upon  the  court  to  decide  whether  the  legacy  given 
by  the  will  is  not  thereby  adeemed.  Ademption  of 
the  legacy,  and  not  revocation  of  the  will,  is  the  con- 
sequence for  which  the  defendant  contends.  The 
defendant  does  not  say  the  will  is  revoked,  he  says  the 
legatee  has  received  his  legacy  by  anticipation. 

''Upon  the  whole, not  holding  that  extrinsic  evidence 
can  in  any  case  be  admitted  to  alter,  add  to,  or  vary  a 
written  instrument,  or  to  prove  with  what  intention  an 
instrument  was  executed,  nor  that  declarations  of  the 
testator  made  at  any  other  time  than  contemporane- 
ously with  the  advance,  and  as  part  of  the  transaction, 
the  truth  of  which  I  am  bound  to  ascertain,  would. 
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in  this  case^  be  admissible;  and  distinguishing  between 
revocation  and  ademption^  I  am  of  opinion  that  this 
evidence  must  be  received." 


Note. — On  the  subjects  of  conyersion,  election,  satisf&ctioii,  and  per- 
formance, the  editor  has  to  acknowledge  the  obligation  expreswd  by  the 
late  author  of  this  work  to  the  Leading  Cases  of  Messrs  White  k  Tudor, 
and  also  to  the  yaluable  lectures  of  Mr  Haynes  on  those  subjects. 
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less  importance  than  formerly.  In  cases,  however, 
which  do  not  fall  within  the  act,  the  following  is  the 
legal  order  in  which  personal  property,  which  comes 
into  the  hands  of  the  executor  or  administrator  by 
virtue  of  his  office,  is  distributed  among  the  creditors 
of  the  deceased : — 

1.  Debts  due  to  the  Crown  byrecord  or  specialty  (m). 

2 .  Debts  to  which  particular  statutes  give  priority  (n) . 

3.  Judgments  duly  registered  (o),  and  unregistered 
judgments,  if  recovered  against  the  personal  repre- 
sentatives {p). 

4.  Recognisances  and  statutes. 

5.  Debts  by  specialty  contracts,  for  valuable  con- 
sideration, whether  the  heir  be,  or  be  not,  bound  {q). 
Arrears  of  rent  service,  even  though  the  rent  be  re- 
served by  parol,  rank  equally  with  specialties  (r). 

6.  Debts  by  simple  contract,  and  unregistered  judg- 
ments against  the  deceased,  which  only  rank  pari 
passu  with  debts  by  simple  contract  («). 

7.  Voluntary  bonds  [t) ;  but  if  a  voluntary  bond  be 
assigned  for  value,  at  any  rate  in  the  life  of  the  obligor, 
it  will,  in  the  administration  of  assets,  stand  on  the 
same  footing  as  a  bond  originally  given  for  value  (u). 

LancU  not  Lands  not  charged  with  the  payment  of  debts  are 

d^^*^    made  assets  by  3  &  4  Will.  IV.,  c.  104,  which  extends 

by  3  &  4  Will,  the  remedy  given  by  47  Geo.  III.,  c.  74,  against  the 

'*  ^'  estates  of  deceased  traders,  and  enacts  that  all  the 


(m)  2  Inst  32. 

(n)  See  17  Geo.  II.,  c.  38,  b.  3 ;  58  Geo.  III.,  c.  73,  ss.  1  &  2;  18  & 
19  Vict.,  c.  63.  8.  23. 

(o)  State.  2  &  3  Vict.,  c.  U  ;  18  &  19  Vict.,  c.  16 ;  23  &  24  Vict,  c. 
38,  BB.  3,  4,  5 ;  27  &  28  Vict,  c.  112,  a.  1. 

\p)  Be  mUiams,  L.  R.  15  £q.  270. 

{q)  9  Co.  88  b, 

(r)  Com.  Dig.  Admin,  c.  2. 

(«)  JRe  Turner,  12  W.  B.  337 ;  23  &  24  Vict,  c.  38;  Kemp  r.  Wad- 
dingham,  L.  R.  1  Q.  B.  355. 

(0  JRamtdm  v.  JaekiOH,  I  Atk.  294. 

(«}  Fayne  t.  MortitMr,  4  De  G.  &  J.  447. 
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real  estate  of  a  deceased  person^  ''  whicli  he  shall  not 

by  his  last  will  have  charged  with,  or  devised  subject 

to  the  payment  of  his  debts,  shall  be  administered  in 

coarts  of  equity,  for  the  payment  of  the  just  debts  of 

such  person,  as  well  debts  due  on  simple  contract,  as 

on  specialty  "     By  the  same  act  the  rights  of  creditors  Priority  of 

by  specialty  in  which  the  heirs  are  bound  are  preserved  SlSitore  where 

as  regards  estates  devolving  as  assets  by  descent;  and  the  heir  is 

it  is  further  provided  that,  in  the  administration  of 

estates  by  virtue  of  the  act,  they  shall  be  paid  in  full 

in  priority  to  simple  contract  creditors  and  creditors 

by  specialty  in  which  the  heirs  are  not  bound,  who 

are  put  on  an  equality  as  regards  this  class  of  assets. 

In  other  respects  the  proceeds  of  sal©  of  such  lands  is 

distributable  as  legal  assets  in  the  order  above  given. 

If,  however,  as  we  shall  hereafter  see,  a  testator  Debts  paid 
devises  lands  for,  or  charges  them  with  the  payment  of  ^^ands*"*  **" 
debts,  they  will  be  equitable  assets,  and  as  such  dis-  charged  with 
tributable  among  his  creditors  pari  passu  (v).    Hence  t^eir  pay-  °^ 
arose  this  curious  result,  that  the  debtor,  after  having  ment. 
entered  into  bonds  binding  his  heir,  might,  at  his  own 
pleasure,  place  his  creditors  who  held  bonds  on  the 
same  footing  with  those  who  had  none.     He  had  only 
to  charge  his  real  estate  with   the  payment  of  his 
debts. 

But  now,  by  32  &  33  Vict.,  c.  46,  it  \&  enacted  that,  By  32  &  33 
''  in  the  administration  of  the  estate  of  every  person  m^ialty  and 
who  shall  die  on  or  after  the  1st  day  of  January  1870,  simple  con- 
no  debt  or  liability  of  such  person  shall  be  entitled  to  persons  dying 
any  priority  or  preference,  by  reason  merely  that  the  after  January 
same  is  secured  by  or  arises  under  a  bond,  deed,  or  g^and  in  equal 
other  instrument  under  seal,  or  is  otherwise  made  or  degree.     ^ 
constituted  a  specialty  debt  j  but  all  the  creditors  of 
such   person,  as  well  specialty  as  simple   contract, 
shall  be  treated  as  standing  in  equal  degree,  and  be 

(v)  Silk  T.  iVifW,  2  L.  C.  111. 
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paid  accordingly  out  of  the  assets  of  sncli  deceased 
person^  whether  snch  assets  are  legal  or  equitable, 
any  statute  or  other  law  to  the  contrary  notwith- 
standing: Provided,  also,  that  this  act  shall  not 
prejudice  or  affect  any  lien  or  charge,  or  other 
security,  which  any  creditor  may  hold,  or  be  entitled 
to,  for  the  payment  of  his  debt/'  This  act  does  not 
affect  the  priority  of  judgment  creditors  (tr),  nor,  it  is 
conceiyed,  of  any  class  other  than  specialty,  over 
simple  contract  creditors. 

II.  Equitable        Equitable  assets  are  of  two  kinds — 

aMeU. 

Of  two  kinds.  (1.)  The  first  are  such  as  are  not  attainable  by  the 
executor  virtute  '  officii,  and  are  solely  available  in 
equity  by  virtue  of  their  nature  and  character. 

(2.)  The  second  are  created  by  the  act  of  the 
testator,  by  charging  or  devising  his  land  for  payment 
of  debts. 


Distributable  They  are  distributable  pari  passu  among  creditors 
pan  passu,  ^f  every  degree.  But  in  dealing  with  a  mixed  fund 
of  legal  and  equitable  assets,  where  creditors  by  virtue 
of  a  legal  priority  have  exhausted  the  former,  the 
Manhalling.  Court,  on  the  ground  that  he  who  seeks  equity  must 
do  equity,  will  marshal  the  latter  in  favour  of  creditors 
postponed  at  law,  by  paying  their  debts  up  to  an 
equality  with  the  preferred  creditors,  before  proceeding 
to  a  pari  passu  distribution  («). 


1.  Equitable 
assets  by  na- 
ture of  pro- 
perty itself. 


Property  ac- 
tually ap- 
pointed. 


(1.)  Equitable  assets,  which  are  so  by  the  natiise 
and  character  of  the  property,  and  which  are  not 
attainable  by  the  executor,  virtute  officii, 

(a.)  Property  over  which  the  testator  has  exercised 
a  general  power  of  appointment  is  equitable  assets  {y) . 


i. 


to)  Its  Williams,  L.  R.  16  Eq.  270. 

x)  Plunket  V.  Penson,  2  Atk.  290  ;  Bain  T.  Sadler,  L.  H.  12  Eq.  570. 
{y)  Fardo  t.  Bingham^  L.  £.  6  Eq.  485. 
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Estates  pur  autre  vie  are  legal  assets^  although  the  Esute  pur 
executor  may  have  to  go  into  a  Court  of  Equity  in 
order  to  obtain  them  (2).     And  the  equity  of  redemp-  Equity  of  ra- 
tion of  a  sum  of  money  charged  on  land  (a),  and  also  chatteria  real 
of  leaseholds^  is  legal  assets  in  the  hands  of  the  execu-  auets. 
tor.     Since  3  &  4  Will.  IV.,  c.  104,  the  equity  of 
redemption  of  real  estate  is  legal  assets  (6),  subject,  So  too  of  real 
however,  as  before  the  statute  to  be  made  equitable  •"*'*®- 
assets  by  the  testator's  act,  in  charging  or  devising 
his  land  for  payment  of  his  debts  (c). 

(&.)  The  separate  estate  of  a  married  woman  is  ad-  Separate 
ministered  as  equitable  assets,  all  her  creditors  being  ****  * 
paid  jpari  passu,  because  it  is  only  through  a  court  of 
equity   that  they   can   make  her  separate  property 
available  [d), 

(2.)  The  second  kind  of  equitable  assets  is  that  2.  Equitable 
created  by  the  act  of  the  testator  charging  or  devising  JJ^^tator?* 
his  land  for  payment  of  debts  {e). 

Besides  a  great  difference  in  the  order  of  adminis-  Charge  of 
tration  (/),tobe  hereafter  noticed,  there  is  animportant  g^*hed'from 
distinction  between  an  express  devise  or  appropriation  a  trust. 
of  lands  on  trust  for  the  payment  of  debts,  and  a  mere 
charge  of  debts.     When  a  trust  is  created,  the  con- 
science of  the  trustee  is  affected ;  the  creditor  is  put 
under  his  care,  and  it  becomes  the  especial  duty  of 
the  tmstee  to  look  after  him.     It  was  always  the  rule  In  a  trust  for 
of  equity  that  as  between  trustee  and  cestui  que  trust,  Je^^iarwe  of 
no  length  of  time  could  be  a  bar  (7).     An  apparent  time  no  bar. 

(<)  Christy  v.  Courtenay^  26  Beav.  140. 

(a)  Cook  V.  Gregton,  3  Drew.  647 ;  Mutlow  Y.  Mutlow,  4  De  G.  &  J. 
639 ;  WmB.  on  Assets,  6. 

{6)  BurreUY,  iSmith,  L,  £.  9  Eo.  443. 

(c)  Foster  t.  Handly^  1  Sim.  N.  S.  200 ;  Plunhet  v.  Penson^  2  Atk. 
290. 

{4)  Bruers  ▼.  Femberton,  cited  as  Anon,  18  Yes.  258  ;  Owens  v.  Dick' 
enson,  Cr.  &  Ph.  48,  63 ;  Murray  v.  Barlee,  3  My.  &  K.  209. 

(0  3  &  4  Will.  IV.,  c.  104. 

(/)  Hannood  v.  Oy lander,  8  Ves.  124. 

iff)  Hughes  v.  Wynne,  Turn.  &  Russ.  309  ;  Towmhend  y,   Tovmshend, 
1  Coi.  29,  34  ;  3  &  4  Will.  IV.,  c.  27,  s.  25 ;  36  &  37  Vict.,  c.  66,  s.  25, 
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Except  as  to     exception  to  this  rule  occurs  in  tlie  case  of  personal 

estX  estate.     If  a  testator  bequeath   his  personal  estate 

upon  the  express  trust  for  payment  of  his  debts,  the 

statutes  of  limitation  still  run  against  the  creditors. 

This  rule  proceeds  upon  this  ground,  that  the  personal 

estate  is,  by  law,  primarily  liable  to  the  payment  of  the 

debts,  and  that  the  testator,  by  creating  such  a  trust, 

merely  does  that  which  the  law  already  requires.     In 

this  case,  therefore,  equity  follows  the  law,  and  carries 

In  a  charge,     its  principles  into  execution  (h).     And  if  the  creditors 

creditors  may   j^ave  merely  a  charge  in  their  favour,  they  must  look 

lapse  of  time,   after  themselves,  and  if  they  neglect  to  do  so,  they 

will  be  barred  after  twenty  years  by  the  statute  of 

limitation,  3  &  4  Will.  IV.,  c.  27,  s.  40  (i). 

AVhat  amounts      In  Order  to  prevent  the  injustice,  which,  previously 

debto  ^^"^^^  ^^  *^  ^^^  ^^^®  enactments,  would  have  resulted  to  creditors, 

in  consequence  of  a  testator  neglecting  to  charge  his 

debts  upon  his  real  estate,  courts  of  equity  have,  by 

A  general         straining  the  ordinary  mode  of  construction,  laid  it 

tllt&toT^ioI      ^own  as  a  rule,  that  a  mere  general  direction  by  a  tes- 

payment  of       tator,  that  his  debts  should  be  paid,  effectually  charges 

IS  debts.         them  on  his  real  estate.     Thus,  in  Leigh  v.  Earl  of 

Warrington  (j),  a  testator  commenced  a  will  thus : — "  As 

to  my  worldly  estate,  which  it  hath  pleased  God  to 

bestow  upon  me,  I  give  and  dispose  thereof  in  manner 

following :  (that  is  to  say),  LnpHmisy  I  will  that  all 

my  debts  which  I  shall  owe  at  the  time  of  my  decease, 

be  discharged  and  paid  out  of  my  estate;''  and  ho  then 

disposed  of  his  real  and  personal  estate,  charging  the 

former  with  an  annuity.     It  was  contended  that  these 

were  merely  introductory  words,  and  did  not  indicate 

an  intention  to  charge  the  real  estate.     But  the  House 

of  Lords,  affirming  a  decree  of  Lord  King,  held  the 

real  estate  to  be  charged.    And  it  is  not  necessary  that 

(A)  Scott  V.  Jone8,  4  CI.  &  Fin.  382  ;  and  see  3  &  4  Will.  IV.,  e.  27, 
B.  40. 

(i)  JacquH  v.  Jacquet^  27  Bear.  332.  But  see  Heal  Property  Limita- 
tion Act,  1874 ;  37  &  38  Vict.,  c.  57,  a.  8. 

0)  1  Bro.  P.  C.  611,  Toml.  ed. 
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such  expressions  should  be  at  the  beginning  of  the 
will.  "  I  do  not  think/'  observed  Shadwell,  V.-C,  in 
Graves  v.  Graves  {k),  "  that  the  charge  is  made  to  rest  on 
the  mere  circumstance  that  the  testator  has  used  the 
words,  'imprimis,'  or  'in  the  iSrst  place/  for  if  a 
testator  directs  his  debts  to  be  p^id,  is  it  not  in  effect 
a  direction  that  his  debts  shall  be  paid  in  the  first 
instance  ? '' 

There  appear,  however,  to  be  two  exceptions  to  this  Exceptions. 
rule — 

1  st.  Where  the  testator,  after  a  general  direction  for  i.  Where  tes- 
the  payment  of  his  debts,  has  specified  a  particular  gpccified'a 
fund  for  the  purpose  ;  "  because  the  general  charge  by  particular 
implication  is  controlled  by  the  specific  charge  made 
in  the  subsequent  part  of  the  will  (Z)." 

2nd.  Whore  the  debts  are  directed  to  be  paid  by  the  2.  Where  exe- 
executors  who  are  not  at  the  same  time  devisees  of  the  au^^g^es, 
real  estate  (/».) ;  for,  in  this  case,  it  will  be  presumed  are  directed 
that  the  debts  are  to  bo  paid  exclusively  out  of  the  ^^^^ 
assets  which  come  to  them  as  executors. 

A  direction  to  raise  money  for  payment  of  debts  out  Debts  to  be 
of  rents  and  profits  of  real  estate,  will  authorise  the  rents  mV 
sale  or  mortgage  of  the  estate  for  that  purpose  {n).     profits. 

Where  a  person  has  a  direct  lien  upon  the  lands  as  Lien  on  land 
mortgagee  or  otherwise,  his  right  of  priority  will  not  V^^  affected 
be  affected  by  a  charge  of  debts  (o).  debts. 


Neither  debts  by  specialty,  m  which  the  heirs  are  Neither  spe- 
cialty nor 
simple  con- 


bound,  nor  simple  contract  debts,  even  since  3  &  4  Will.  ^J^^,  ^^^ 


(k)  8  Sim.  66. 

(/)  Thofna*  v.  Britnell,  2  Yes.  Sr.  313  ;  Price  v.  North,  1  Ph.  85. 
{m)  Cook  V.  LawaoHj  3  De  G.  F.  &  J.  127 ;  Finch  v.  Hattersley,  3 
Buss.  346  ft. 

(«)  Jiootle  r,  Blundell,  1  Mer.  232. 

\o)  Child  V.  Stephens,  1  Tern.  101,  103. 
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tract  d-bts  IV.,  c.  104,  which  made  the  land  of  a  deceased  debtor 
the  lands.  assets,  Constitute  a  lien  or  charge  upon  the  land  either 
in  the  hand  of  the  debtor,  or  of  his  heir  or  devisee. 
The  latter  may  alienate  the.  lands  before  any  proceed- 
ings are  taken  by  the  creditors  to  make  them  liable, 
and  in  the  hands  of  the  alienee,  whether  npon  a  common 
purchase  or  a  settlement,  even  with  notice  that  there 
are  debts  unpaid,  the  land  is  not  liable,  though  the  heir 
or  devisee  remains  persorudly  liable  to  the  extent  of 
the  value  of  the  land  (p). 

Administration      By  the  Supreme  Court  of  Judicature  Act,  1873,  it  is 
J  udfcatuPB  Act  6^i*cted  that,  "  in  the  administration  by  the  court  of 
1873,  36  &  37  the  assots  of  any  person  who  may  die  after  the  pass- 
8  *25!  *  ^'      ^^S  ^f  ^^^s  act,  and  whose  estate  may  prove  to  be 
insufficient  for  the  payment  in  full  of  his  debts  and 
liabilities,  the  same  rules  shall   prevail  and  be  ob- 
served as  to  the  respective  rights  of  secured  and  un- 
secured creditors,  and  as  to  debts  and  liabilities  prove- 
able,  and  as  to  the  valuation  of  annuities  and  future 
and  contingent  liabilities,  respectively,  as  may  be  in 
force  for  the  time  being  under  the  law  of  Bankruptcy 
with  respect  to  the  estates  of  persons  adjudged  bank- 
rupt." 


An  extension        The  effect  of  this  section  is  to  extend  the  doctrine 

^[  \h^a?"'^^"   *^*^  equality  is  equity  to  all  cases,  where  the  liabilities 

equality  is        exceed  the  value  of  the  estate,  without  reg^ard  to  the 

equity. .  nature  of  the  property  as  legal  or  equitable  assets. 

All  debts  will  in  cases  falling  within  its  operation  be 

paid  pari  passu,  with  the  exception  of  local   rates, 

assessed  taxes>  and  the  wages  of  servants  and  clerks, 

to  which  a  preference  is  given  by  the  32nd  section  of 

the  Bankruptcy  Act,  1869. 

Rights  of  ae-        In  Bankruptcy  a  secured  creditor  may  either  rest 


(p)  Morley  T.  Morleyy  6  De  G.  M.  &  G.  610 ;  Carter  v.  Sandert^  3 
Drew.  248 ;  Kinderley  t.  Jervis,  22  Bear.  1. 
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on  Lis  security^  and  compel  the  trustee  to  redeem  cured  creditors, 
him,  or  may  realise  his  security,  or  apply  to  have  it 
realised  under  the  direction  of  the  Court  {q) ;  aud  in 
the  event  of  the  security  proving  deficient  he  can 
prove  for  the  deficiency  only.  The  rule  hitherto  in 
equity  has  been,  that  the  creditor  might,  in  addition 
to  his  rights  under  his  security,  prove  for  the  whole 
amount  of  his  debt  against  the  general  estate,  and 
not  merely  for  the  deficiency  (r). 

The  inaxim  that  equality  is  equity,  applies  only  to  Legatees  post- 
those  persons  whose  equities  are  equal  as  creditors  credUore 
among  themselves,  and  will  not  be  extended  to  legatees 
jointly  with  creditors.  Thus,  although  land  may  be 
devised  in  trust  for,  or  charged  with,  the  payment  of 
debts  and  legacies,  the  debts  will  in  all  cases  have 
precedence  of  the  legacies,  on  the  ground  that  a  man 
ought  to  be  just  before  he  is  generous  («). 

The  order  of  administration  of  assets  is  as  follows  (t):  Order  of  ad- 

ministratioQ 

1.  The  general  personal  estate,  where  not  exempted. 

2.  Eeal  estate  devised  for  the  payment  of  debts. 

3.  Real  estate  descended. 

4.  Real  estate  devised  or  descending  to  the  heir  by 
lapse  or  as  undisposed  of,  but  charged  with  the  pay- 
ment of  debts,  are  liable  pro  rata. 

5.  General  pecuniary  legacies. 

6.  Specific  legacies  and  real  estate  specifically  de- 
vised or  comprised  in  a  residuary  devise,  and  not 
charged  with  debts,  are  liable  pro  ratd. 

7.  Personalty  or  realty  subject  to  a  general  power 
of  appointment,  which  has  been  actually  exercised. 

1.  The  general  personal  estate,  not  expressly  or  by  l.  The  general 

(g)  Robson  on  Bankruptcy,  277. 
(r)  Kellock's  Case,  L.  R.  3  Ch.  769. 

(*)  Walker  v.  Meager ^  2  P.  "W.  661 ;  Kidney  t.  Cousamaker,  12  Ves. 
154. 
{t)  See  also  2  L.  C.  137. 
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personal 
estate,  legal 
assets. 


plain  implication  exempted^  is  first  liable.  This  is 
legal  assets,  and  will  be  applied  in  a  course  of  admin- 
istration in  payment  of  debts^  according  to  their  legal 
priorities  (u). 


"What  exone- 
rates the  per- 
sonalty. 


Not  a  general 
charge  or  ex- 
press trust  of 
rt-alty. 


Nor  even  if 
funeral  and 
testamentary 
expenses  are 
charg^ed  on 
realty. 


If  the  testator  has  appropriated  any  specific  part  of 
his  personal  estate  for  the  payment  of  his  debts,  and 
has  also  disposed  of  his  general  residuary  personal 
estate,  the  part  so  appropriated  will  be  primarily  liable 
to  the  payment  of  the  debts.  If,  however,  he  has  made 
no  disposition  of  his  general  residuary  personal  estate, 
then,  notwithstanding  such  an  appropriation,  the 
general  residuary  personal  estate,  thus  remaining 
undisposed  of,  will  still  remain  subject  to  its  primary 
liability  to  pay  the  debts  (v).  It  requires  very  strong 
language  on  the  part  of  the  testator  to  exonerate  his 
general  personal  estate  from  its  primary  liability  to 
the  payment  of  his  debts.  Of  course,  nothing  that  he 
can  say  can  deprive  his  creditors  of  their  legal  rights 
to  resort  primarily  to  his  personal  estate;  but  as 
between  the  several  persons  to  whom  his  property  may 
be  bequeathed  or  devised,  who  therefore  take  as 
volunteers  under  him,  he  may,  if  he  pleases,  vary  the 
priorities ;  but  to  do  this  he  must  show  an  intention 
not  only  to  charge  his  real  estate  with  his  debts,  but 
also  to  exonerate  his  personal  estate  therefrom.  Thus 
neither  a  general  charge  of  the  debts  upon  the  real 
estate,  nor  an  express  trust  created  by  the  testator  for 
the  payment  of  his  debts  out  of  his  real  estate,  or  any 
part  thereof  (w),  will  be  sufficient  to  exonerate  the  per- 
sonal estate  from  its  primary  liability  to  pay  them.  Nor 
will  it  alter  the  case  that  the  charge  or  trust  for  pay- 
ment out  of  the  real  estate  comprises  also  the  testator's 
funeral  and  testamentary  expenses  (a;),  though  this  cir- 
cumstance is  not  without  its  weight,  if  there  be  in  the 


(u)  AncMter  t.  Mayer^  1  L.  C.  630. 

(t)  Booth  V.  Blundellj  1  Mer.  220. 

(w)  Tower  v.  Itousy  18  Ves.  132 ;  Collis  v.  Hobing,  1  De  G.  &  Sm.  131. 

{x)  Brydget  Y.  BhillipSy  6  Ves.  670. 
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Will  other  indications  of  an  intention  to  exonerate  the 
personalty.    If,  therefore,  the  personal  estate  be  simply  Unless  per- 
given  to  some  legatee,  and  more  particularly  if  the  ^"gn  ^t  same 
articles  given  be  specifically  mentioned,  the  indication  time  as  a 
thus  afforded  of  the  testator's  wish  that  the  personalty  ®^^^' 
shall  come  clear  to  the  legatee,  will,  if  coupled  with 
an  express  trugt  for  payment  of  the  funeral  and  testa- 
mentary expenses  out  of  the  real  estate,  be  sufficient 
to  exonerate  the  personalty  {y).     But  if  the  personalty 
be  simply  given  to  the  executor,  or  if  the  gift  be  merely 
of  the  residue  of  the   personal  estate,  the  personal 
estate  will  not  be  exempt  (z) .     In  short,  an  intention 
must  appear  to  give  the  personal  estate  as  a  specific  Personal 
legacy  to  the  legatee  ;  and  if  this  be  the  case,  it  will  ^^g*^^™"^\ 
be  exempt,  and  will  be  removed  to  that  distant  rank  specific  legacy. 
in  point  of  liability  in  which  all  specific  devises  and 
bequests  are  held  to  stand  (a). 

By  Locke  King's  Act  (b),  therule,  that  the  personalty  Exoneration 
of  a  testator  is  the  primary  fund  for  the  payment  of  ^tates'.^^^^^^ 
his  debts,  was  broken  into  with  respect  to  Inortgages  By  17  &  18 
of  land.     This  act  enacts,  that  "  when   any  person  mortgaged  ' 
shall,  after  the  passing  of  the  act,  die,  seised  of,  or  estate  pri- 

,  .,1    jj,  ..  .,  ..  11  .1       marilv  liable. 

entitled  to  any  estate  or  interest  in  any  land  or  other 
hereditaments,  which  shall,  at  the  time  of  his  death,  be 
charged  with  the  payment  of  any  sum  or  sums  of  money 
by  way  of  mortgage,  and  such  person  shall  not  by  his 
will,  or  deed,  or  other  document  have  signified  any 
contrary  or  other  intentianjtho  heir  or  devisee  to  whom 
such  lands  or  hereditaments'shall  descend  or  be  devised, 
shall  not  be  entitled  to  have  the  mortgage  debt  dis- 
charged or  satisfied  out  of  the  personal  estate,  or  any 
otlier  real  estate  of  such  person;  but  the  land  or 
hereditaments  so  charged  shall,  as  between  the  different 
persons  claiming  (c)  through  or  under  the  deceased 

(y)  Greene  v.  Greene,  4  Mad.  148  ;  Zanee  v.  Aglionby,  27  Beav.  66. 

(z)  Aldridge  v.  WalUcourt,  1  Ball  &  B.  312. 

{a)  Wms.  on  Assete,  101, 

(b)  17  &  18  Vict.,  c.  113. 

(<•)  Daere  v.  Patrickaoti,  1  Dr.  &  Sm.  186, 
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Operation  of 

act. 


person,  be  primarily  liable  to  the  payment  of  all  mort- 
gage debts  with  which  the  same  shall  be  charged,  every 
part  thereof,  according  to  its  yalue,  bearing  a  propor- 
tionate part  of  the  mortgage  debts  charged  on  the  wholo 
thereof."  The  act  is  not  to  prejudice  the  mortgagee's 
right  to  payment  out  of  the  personal  estate,  or  the  rights 
of  any  person  claiming  under  a  will,  deed,  or  document 
dated  before  the  1st  of  January,  1855. 

It  is  proposed  briefly  to  consider — 

I.  The  law  applicable  to  cases  not  within  the  statute. 

II.  The  effoct  and  construction  of  the  act. 


a.  Personalty 
primarily 
liable,  unless 
mortgaged 
estate  devised 
eum  onere^  or 
personalty 
exonerate. 


b.  Mortgaged 
estate  is  pri- 
mary fund 
when  mort- 
gage is  debt  of 
previous 
owner. 

Unless  it  be 
adoptad  as  a 
personal  debt. 


I.  The  law  applicable  to  cases  not  within  the  statute. 

(a.)  The  heir  or  devisee  is  primd  facie  entitled  to  have 
the  realty  exonerated  and  the  mortgage  debt  paid  out 
of  the  personal  estate.  If,  therefore,  the  debt  has  been 
contracted  by  the  deceased  person  himself,  the  person- 
alty is  the  primary  fund  for  its  payment,  unless  the 
mortgaged  estate  be  devised  cum  onere,  or  unless  the 
personal  estate  has  been  exempted  by  express  words, 
or  by  necessaiy  implication  {d), 

(h.)  If  the  mortgage  debt  is  not  the  personal  debt 
of  the  deceased  devisor  or  ancestor,  but  of  a  previous 
owner  of  the  mortgaged  estate,  the  mortgaged  estate  is 
the  primary,  and  the  personalty  the  collateral  fund  for 
its  payment ;  hence  here  the  devisee,  or  heir-at-law, 
as  the  case  may  be,  will,  unless  the  mortgage  debt  has 
been  adopted  by  the  devisor  or  ancestor  as  his  own, 
take  the  estate  with  the  burden,  and  will  not  be  entitled 
to  call  upon  the  personal  estate  for  exoneration.  Though 
if  the  ancestor  or  devisor  has  adopted  the  debt  as  his 
own,  the  ordinary  rule  applies  (e). 

As  to  what  acts  do  and  do  not  amount  to  an  adoption 

{d)  Daviet  ▼.  Biuh,  4  Bligh,  N.  S.  305 ;    Totcnshefid  y.  Moatyn^  26 
Beav.  72,  76  ;  Ifewhouae  v.  Smith,  2  Sm.  &  Giff.  344. 
{e)  Scott  y.  Beecher,  5  Mad.  96. 
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of  the  mortgage  debt  by  the  owner  of  the  estate,  see 
the  cases  cited  below  (/). 

11.  The  effect  and  construction  of  17  &  18  Vict.,  c. 
113. 

(a.)  It  seems  that  copyholds  as  well  as  freeholds  are  Copyholds 
within  its  provisions  ;  but  it  is  doubtful  whether  lease-  J„  ^j^^^^^ 
holds  are  so,  for  the  words  of  the  act  are,  "  The  heir  statute,  ^imstv 
or  deyisee  to  whom  such  lands  or  hereditaments  shaU  J^i^*"*" 
descend  or  he  devised '^  (g), 

* 

(&.)  The  words  "  sums  by  way  of  mortgage,"  have  Act  refers 
been  held  to  apply  only  to  a  defined  or  specified  charge  a^J^JS^*" 
on  a  specified  estate  {h) ;  they  are  applicable  also  to  an 
equitable  mortgage  of  freeholds  by  deposit  of  title-deeds 
and  memorandum  (i) .     It  was  held  that  the  act  did  not 
apply  to  a  vendor's  lien  for  unpaid  purchase-money  ( j),  Venaor's  lien 
but  now  by  the  explanatory  act,  30  &  31  Vict.,  c.  69,  s.  ^^^  l^^  ^^ 
2,  it  is  enacted  that  the  word  ''  mortgage ''  shall  be 
deemed  to  extend  to  any  lien  for  unpaid  purchase- 
money,  on  any  lands  or  hereditaments  purchased  by  a 
testator.     The  case  of  a  purchaser  who  dies  intestate 
is  not  within  the  act  {k) . 

(c.)  What  is  a  *'  contrary  or  other  intention  '*  within  «  Contrary 
the  meaning  of  the  act  ?     The  cases  on  this  subject  ^J^^},^  ^^' 
have  been  somewhat  conflicting ;   but  the  current  of 
authority  seems  to  be  agaitist  the  rule  laid  down  as 
follows  by  Lord  Campbell,  in  Woohtoncroft  v.  WooU 

(/)  Evelyn  v.  Evelyn,  2  P.  "Wms.  669 ;  Sedpet  v.  Hedges,  6  De  O. 
&  Sm.  330 ;  Bapot  v.  Bagot^  13  W.  R.  169  ;  Swainaon  v.  Swainton,  G 
De  G.  M.  &  6.  648 ;  Bond  t.  England^  2  E.  &  J.  44 ;  Zooaemore  r. 
Knapman,  Kay,  123. 

iff)  Piper  V.  Fiper,  1  J.  &  H.  91. 

(A)  Bepworth  v.  Hill,  30  Bear.  476. 

(i)  Pembroke  v.  Friend^  IJ.  &  H.  132. 

{j)  Hood  V.  Hood^  6  W.  R.  747 ;  Barnwell  T.  Iremonger,  1  Dr.  k 
8m.  255,  260. 

{k)  Harding  t.  Harding ^  L.  B.  13  £q.  493. 
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sioncroft  (?)  ; — '^  I  think  the  same  rule  should  now  be 
observed  with  respect  /to  exempting  the  mortgaged 
land  from  the  payment  of  the  mortgage  money,  as  was 
before  observed,  with  respect  to  exempting  the  person- 
al estate,  the  mortgaged  land  being  now  primarily 
liable/' 


Em  T.  In  Eno  V.  Tatham  (m).  Turner,  L.  J.,  said,'  '*  The 

appellant's  counsel  has  relied  on  the  dictum  of  Lord 
Campbell  in  Woohtoncroft  v.  Woolstoncroft,  that 
the  rule  which  had  been  before  observed  with  re- 
spect to  exempting  personal  estate  should  now  be 
observed  with  respect  to  exempting  the  mortgaged 
land  from  the  payment  of  the  mortgage  money.  This 
probably  meant  no  more  than  that  the  intention  should 
be  clearly  proved.  If  Lord  Campbell  intended  to  say 
that  as  before  the  act  it  had  been  necessary  to  show 
an  intention  not  only  to  charge  the  mortgaged  estate, 
but  also  to  discharge  the  personalty,  so  now  it  is 
necessary  to  show  an  intention,  not  only  that  another 
fund  should  be  charged,  but  also  that  the  mortgaged 
estate  should  be  discharged,  he  (the  Lord  Justice)  was 
not  prepared  to  follow  him.  In  order  to  take  a  case 
out  of  the  act,  it  was  sufficient  to  show  a  contrary  or 
other  intention ;  this  destroyed  the  analogy  between 
the  two  cases.  In  the  one  case,  the  intention  to  be 
proved  was  contrary  to  a  settled  rule  of  law ;  in  the 
other  case,  it  was  contrary  only  to  a  statutoiy  rule. 
Mortgaged  expressly  made  dependent  upon  intention.  .  .  .  His 
rated  iMhere  opinion  coincided  with  those  cases  in  which  it  had  been 
IB  a  direction  held  that  the  mortgaged  estates  were  not  liable  where 
out^?  Mother  ^^^^^  ^^^  ^  direction  that  the  debt  should  be  paid  out 
ftrnd.  of  some  other  fund." 


Bat  not  a  It  has  been  decided  that  a  mere  direction  by  the 

mere  general    testator  that  the  debts  "  shall  be  paid  as  soon  as  may 


(/)  2  De  G.  F.  &  Jo.  847. 
{«i)  11  W.  E.  476. 
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be*^  (n),  or  that  debts  should  be  paid  by ''  his  executors  direction  for 
out  of  his  estate"  (o),  the  source  from  which  payment  is  S^J^f^  ° 
to  be  made  not  being  mentioned^  will  not  show  a  con- 
trary or  other  intention  sufficient  to  exonerate  the 
mortgaged  estate  from  its  primary  liability.  Where, 
however,  the  personal  estate  is  bequeathed  on  trust  to 
pay  {p)y  or  subject  to  the  payment  of  debts  {q),  these 
words  have  been  held  sufficient  to  show  a  contrary  in- 
tention within  the  meaning  of  the  act  so  as  to  charge 
the  personalty  primarily  with  the  payment  of  the 
mortgaged  debts  on  estates  devised  by  the  will. 

But  now  by  30  &  31  Vict.,  c.  69,  an  act  to  explain  Under  30  &  n 
the  act  of  17  &  18  Vict.,  c.  113,  in  the  construction  of  t^e^iten^on 
the  will  of  any  person,  who  may  die  after  the  31st  day  to  charge  the 
of  December  1867,  a  general  direction  that  the  debts  muat  bVex- 
or  all  the  debts  of  the  testator  shall  be  paid  out  of  his  pressed  or 
personal  estate,  shall  not  be  deemed  to  be  a  declaration  fmpuS!^  ^ 
of  an  intention    contrary  to,  or  other  than  the  rule 
established  by  the  last-mentioned  act,  unless  such 
contrary  or  other  intention  shall  be  further  declared 
by  words  expressly  or  by  necessary  implication  refer- 
ring to  all  or  some  of  the  testator's  debts  or  debt, 
charged  by  way  of  mortgage  on  any  part  of  his  real 
estate. 

2.  Lands  devised  to  pay  debts,  not  merely  charged  2.  Lands  ex- 
with  debts,  are  liable  after  the  personalty  (r).     These  ?[^^]^or  pay- 
are  equitable  assets,  and  applicable  in  payment  of  ment  of  debts 
debts  by  specialty  and  simple  contract  jpan2?(w*w.        ^sct^  ^ 

3.  Real  estates  which  have  descended  to  the  heir,  3.  Realty 


Xn)  Pembroke  t.  IHend,  1  J.  &  H.  132 ;  Chote  t.  Zowndea,  L.  R.  10 
Eq.  376. 

(o)  Woobtoncroft  v.  Wbohtonero/t,  2  De  G.  F.  &  Jo.  347. 

(p)  Moore  t.  Moore^  1  De  Gk.  Jo.  &  Sm.  602. 

(q)  Mellish  y.  Vallifu,  2  J.  &  H.  194. 

(r)  Harmood  t.  Oglander^  8  Yes.  126 ;  PhiUipe  t.  Parry,  22  Bear. 
279. 
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«i-*«E'i*d,        bnt  not  cliarged  with  debts,  are  next  liable  (^;-    Tnese 
^    *****"      are  legal  assets  liable  to  debts  br  specialty  binding 
the  heir,  bnt  not  before  47  Geo.  ITL,  c.  74,  and  3  &  4 
WilL  IV.,  c.  104,  to  debts  by  simple  contract- 

l»eTise  to  heir       Since  the  act  (f )  for  the  amendment  of  the  law  of 

iTiu^haser**     inheritance,  when  land  is   derised  to  the  heir,  he 

takes  not  as  heir  bnt  as  porchaser,  and  as  snch  is 

placed  in  the  same  position  in  all  respects  as  any 

other  devisee  (t/). 

4,  EcaltT  de-  4.  Heal  estate  devised,  charged  with  the  payment  of 
witn  debtai  debts,  are  next  liable  (r).  These  are  equitable  assets, 
cquiubU         and  debts  are  payable  out  of  them  ^ari  pcLssu. 

Heir  ukinj^  a       If  the  heir  takes,  by  reason  of  a  lapsed  devise  or 

^^^^'^  otherwise,  land  simply  charged  with  debts,  the  land  so 

charged  is  applicable  for  payment  of  debts  in  the  same 

order  as  devised  estates,  and  not  till  after  the  real 

estates  which  had  descended  (it). 

Lands  derised  Land  devised,  subject  to  a  mortgage,  and  which  are 
mo^S^.*  no*  ^thin  the  17  &  18  Vict.,  c.  113,  are  next  liable, 
under  the  doctrine  of  marshalling,  to  the  extent  of 
the  mortgage  debt  (ar).  The  court  gives  a  right  of 
marshalling  to  creditors  and  legatees  as  against  the 
devisee  of  real  estate  subject  to  a  mortgage,  so  that  if 
the  mortgagee  choose  to  resort  to  the  personalty  for 
payment  of  his  mortgage  debt,  the  creditor  or  legatee 
has  a  right  to  stand  in  the  shoes  of  the  mortgagee,  as 

(•)  Danes  y.  Topp,  1  Bro.  C.  C.  527 ;  Manning  r.  Spooner^  3  Yes. 
117  ;  Mihu9  T.  Slater,  8  Vc8.  304 ;    Wood  r.  OrdUh,  3  Sm.  &  Giff.  125. 

(0  3  &  4  Will.  IV.,  c.  106. 

(ti)  Biedermann  t.  Seymour y  3  Bear.  368 ;  Strickland  t.  Strieiland,  10 
Sim.  374. 

(r)  Bamewell  t.  Lord  Cawdor,  3  Mad. .  453 ;  Irvin  t.  IroMmonger^  2 
Ban.  &  My.  531. 

(tr)  ff^ood  Y.  Ordish,  3  Sm.  &  GiiT.  125 ;  Stead  T.  Bardaker,  L.  B. 
15  £q.  175. 

[*)  Lutkine  T.  Leigh,  Cii.  t  Talb.  53. 


ADMINISTRATION  0?  ASSETS.  241 

against  the  mortgaged  estate^  even  thoagh  specifically 
devised  (y).     And  the  rule  is  the  same  where  the  Or  lien  for 
estate  is  devised  subject  to  a  lien  for  unpaid  purchase-  oSawiioney 
money  (2). 

Since  the  passing  of  the  Wills  Act,  a  question  has  A  residuary 
arisen  as  to  the  relative  liabilities,  of  lands  comprised  ^J^|j^|,j*^'' 
in  a  residuary  and  a  specific  devise,  to  the  payment  of  specific. 
debts ;  in  short,  whether,  as  before  the  act,  a  residuary 
devise  is  still  to  be  deemed  specific.  This  question, 
after  a  great  conflict  of  authorities,  may  now  probably 
be  considered  as  settled  by  the  case  of  Hensman  v. 
Fryer  (a),  decided  on  appeal  by  Lord  Chelmsford,  who 
there,  reversing  the  decision  of  Vice-Chancellor  Kin- 
dersley,  decided  that  a  residuary  devise  was  still  specific 
on  the  following  grounds.  ''Whether  the  will  be  made 
before  or  after  the  act,''  said  his  Lordship,  *'  the  testa- 
tor knows  equally  well  what  real  estate  he  possesses, 
and  in  both,  the  whole  not  previously  disposed  of  is 
embraced  by  the  residuary  devise.  Why  then  should 
the  gift  be  regarded  as  specific  in  the  one  case,  and  not 
in  the  other?  In  either  case  it  is  the  essentially 
precise  and  definite  nature  of  the  subject  of  the  devise 
which  gives  it  its  specific  character,  and  not  the  scope 
and  extent  of  its  operation." , 

5.  General  pecuniary  legacies  pro  raid  (b)  are  next  6.  General 
liable.  Ci^-^y 

legacies. 

6.  Specific  legacies  (c)  and  real  estates  specifically  6.  8i)€cific 
devised,  not  charged  with  the  payment  of  debts  (d),  are  ^^^^l^f 
liable  pro  raid  to  contribute  to  the  payment  of  debts  ratd. 

(y)  p.  246.  247. 

(z)  LordLilford^.  Powys-Keek,  L.  R.  1  £q.  347;  but  see  Wythe  v. 
Henniker^  2  My.  k  E.  635. 

{a)  L.  R.  3  Ch.  420 ;  Oibbint  y.  Eyden,  L.  R.  7  £q.  371  ;  2  Jarm.  on 
Wills,  589  ;  but  see  Laneejleld  r.  Iggulden,  22  W.  R.  726. 

(*)  aifton  T.  Burt,  1  P.  W.  680  ;  Headley  v.  Redhead,  Coop.  60. 

{e)  Fielding  v.  Freeton,  1  Be  G.  &  Jo.  438 ;  Evant  t.  Wyattt  31  Bear. 
217. 

{d)  Mirehouee  T.  Scai/e,  2  My.  &  Cr.  695 ;  Milnes  t.  Slater,  8  Yes.  303. 

Q 
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JTermnan  ▼. 
Fryer. 


7.  Property 
over  which 
testator  has 
exercised  a 
isreneral  power 
i>f  appoint- 
nient. 


Equity  will 
not  aid  the 


by  specialty,  in  which  the  heirs  are  bound  (e),  and  also 
it  is  conceived  to  the  payment  of  debts  by  simple  con- 
tract and  by  specialty  in  which  the  heirs  are  not 
bound  {/). 

In  the  above-mentioned  case  of  Hensman  v.  Fryer, 
after  deciding  that  a  residuary  devise  was  still  specific. 
Lord  Chelmsford  further  held,  that  pecuniary  legatees 
were  entitled  to  call  on  residuary  devisees  to  contribute 
rateably  to  the  payment  of  debts,  which  the  general 
personal  estate  was  insufficient  to  satisfy.  The  effect 
of  this  decision  is  apparently  to  place  general  pecuniary 
legacies  in  the  same  rank  with  specific  legacies  and 
devises,  and  to  overrule  ^  long  series  of  authorities, 
decided,  as  well  by  courts  of  appeal,  as  of  first  instance, 
which  lay  down,  that  the  special  intention  shown  by 
the  testator  to  benefit  donees  of  specific  portions  of 
his  property,  entitled  them  to  stand  in  a  remoter  rank, 
than  those  towards  whom  he  had  shown  but  a  general 
intention  of  bounty  {g).  The  decision  on  this  latter 
point  has  not  been  followed  (A). 

7.  Real  or  personal  property  over  which  the  testator 
has  a  general  power  of  appointment,  and  over  which  he 
has  actually  exercised  that  power  {(),  by  deed,  or  will  in 
favour  of  volunteers,  is  lastly  applicable.  In  this  case 
the  property  appointed  will  in  equity  form  part  of  the 
appointor's  assets,  so  as  to  be  subject  to  the  demands  of 
his  creditors  in  preference  to  the  claims  of  his  legatees 
or  appointees;  but  as  the  creditors  can  only  claim 
under  the  appointment,  which  is  a  voluntary  act, 
and  a  court  of  equity  never  aids  the  non- execution  of 
a  power  in  favour  of  volunteers,  the  power  must  be  ac- 

(e)  Tombs  v.  Itoch,  2  Coll.  490;  Gervis  v.  Gervi*,  14  Sim.  655. 

(/)  Collis  ▼.  Jtobina,  1  De  G.  &  Sm.  131. 

Iff)  2  W.  &  T.  98;  Cliffy  v.  £urt,  1  P.  Wms.  678;  Fielding  t. 
Preston,  1  Do  G.  &  Jo.  438. 

(A)  aUins  T.  Lewis,  L.  R.  8  £q.  70S ;  DugdaU  T.  Dugdale,  L.  B.  14 
Eq.  235. 

(«)  Fleming  v.  Buchanan,  3  De  G.  M.  &G.  976;  Eawthorn  t.  Shcdden, 
3  Sm.  &  Giff.  305 ;  Fardo  v.  Bingham,  L.  R.  6  £q.  485. 
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tually  executed  lu  order  that  equity  may  thus  interpose  non-execution 
in  favour  of  creditors  0').  ""^  *  ^'''''• 

The  results  of  the  chapter  may  be  thus  summed  up  The  testator's 
in  the  words  of  a  learned  writer.      "  The  order  in  J?^**^"?  " 
which  we  have  seen  that  the  various  portions  of  a 
testator's  estate  are  applied  for  the  payment  of  his 
debts,  has   been    established  out  of  regard   to   the 
testator's  intention.     The  general  personal  estate  was 
long  the  only  fund  to  which  those  creditors  who  had  Seasons  why 
not  specialties  binding  the  heir  could  resort :    and  P«}*8onalty  is 

*^  °  '  pnmarily 

besides,  cash,  stock,  and  movables  come  first  to  hand,  liable. 
and  are  the  most  readily  applicable,  and  are  the  funds 
out  of  which  people  in  their  lifetime  usually  pay  their 
debts.  It  cannot  therefore  be  matter  of  surprise  that, 
in  the  absence  of  auy  express  direction  to  the  con- 
trary, the  general  personal  estate  should  be  held 
primarily  liable  to  the  payment  of  the  debts  of  the 
deceased.  Next  after  that,  any  special  fund  set  apart 
by  the  testator  would  naturally  come.  The  heir  not 
being  a  beneficiary  within  the  testator's  intention, 
lands  descended  to  him  would  properly  follow  next  in 
order  of  application.  But  lands  charged  with  the 
payment  of  debts  would,  of  course,  be  applicable 
before  legacies  bequeathed,  or  property  specifically 
given.  Again,  there  seems  a  more  direct  intention  to  intention  to 
benefit  a  specific  devisee  or  legatee  than  to  benefit  the  benefit  shown 

^        J.  n  •  1  -n  •         more  clearly 

legatee  of  a  mere  pecuniary  legacy.  Pecuniary  i^  the  speci'fic 
legacies  must  therefore  go  unpaid  rather  than  that  ^^^^  i"  *  g^^®- 
specific  devises  or  bequests  shall  be  touched.  These, 
however,  must  be  resorted  to  as  a  last  resource ; 
whilst  lands  over  which  the  testator  may  have  exer- 
cised a  general  power  of  appointment  are  in  favour 
of  creditors,  considered  as  supplementarily  applicable 
after  the  whole  of  his  own  property  shall  have  been 
exhausted  {k).'* 

U)  Holmes  v.  Coghill,  7  Yes.  499,  12  Ves.  206  ;  Vaughan  v.  Vander- 
tteoen,  2  Drew.  165. 
\k)  Wms.  Eeal  Assets,  108. 
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CHAPTER  XV. 


MABBHALLmO  ASSETS. 


resort  to  any 
fund  first 


Principle  of 
marshalling 
explained. 


Creators  may  It  must  not  be  forgotten  that  the  order  in  which  the 
several  funds  liable  to  debts  are  to  be  applied  regulates 
the  administration  of  the  assets  only  among  the  testa- 
tor's own  representatives,  devisees,  and  legatees,  and 
does  not  affect  the  right  of  the  creditors  themselves  to 
resort,  in  the  first  instance,  to  all  or  any  of  the  fands 
to  which   their  claims   extend.      It  may  "therefore 
happen  that  a  creditor  having  a  claim  on  two  or  more 
fands  proceeds  against  them  in  a  different  order  from 
that  which  the  testator  intended,  or  proceeds  against 
some  fund  which  is  the  only  resource  of  some  other 
creditor,  less  amply  armed  than  himself.     Equity  wiU 
then  hold  that  the  creditor  having  two  funds  shall  not, 
by  resorting  to  that  fund  which  is  the  only  resource 
.    of  another  creditor,  disappoint  that  other;  but  will 
permit  that  other  creditor  to  stand  in  his  place  for  so 
much,  against  the  fund,  to  which  otherwise  he  could 
not  have  access,  the  object  of  the  court  being  that  all 
claimants  shall  be  satisfied,  so  far  as,  by  any  arrange- 
ment consistent  with  the  nature  of  the  several  claims, 
the  property  which  they  seek  to  affect  can  be  applied 
in  satisfaction  of  such  claims  (l). 

It  is  proposed  to  examine  a  few  of  the  cases  in  which 
equity  carries  out  this  principle. 

As  between  Under  the  old  law,  before  3  &  4  Will.  IV.,  c.  104, 

U^e^oid  law  s™P^®  contract  creditors  had  no  claim  upon  the  real 
nmple  con-      assets  of  a  deceased  person,  unless  charged  with,  or 


(/)  JJdrieh  y.  Q>€per,  2  L.  C.  7S. 


MARSHALLING   ASSETS.      '  245 

devised  for  the  payment  of  debts.     In  this  cjase  specl-  tract  creditora 
alty  creditors^  who  might  in  the  first  instance  resort  to  ^nd  in  ghoes 
the  personal   estate^  in  priority  to  simple  contract o'y^^^ty 
creditors,  and  also  to  the  real  assets,  in  exclusion  of  against  the 
the  simple  contract  creditors,  would  be  compelled  in  ^«*lty- 
equity  to  resort  for  the  satisfaction  of  their  debts,  in 
the  first  place,  to  the  real  assets,  as  far  as  they  went, 
so  as  to  leave  the  personalty  for  the  simple  contract 
creditors ;  or  if  the  specialty  creditors  had  already  ex- 
hausted the  personal  assets  in  payment  of  their  claims, 
the  simple  contract  creditors  would  be  put  to  stand  in 
their  place  against  the  real  assets,  whether  devised  or 
descended,  as  far  as  the  specialty  creditors  might  have 
exhausted  the  personal  assets. 

In  Aldri'ch  v.  Coaper  (n?),  decided  before  3  &  4  Will.  Marshalling 
IV.,  c.  104,  a  mortgagee  of  freehold  and  copyhold  ^^-g^ 
estates,  who  was  also  a  specialty  creditor,  having  ex- 
hausted the  personal  assets,  simple  contract  creditors 
were  held  entitled  to  stand  in  his  place,  both  against 
the  freehold  and  copyhold  estates,  so  far  as  the  personal 
estate  was  taken  away  from  them  by  such  specialty 
creditor.    And  in  Selby  v.  Selhy  (n),  it  was  decided  that  or  unpaid 
if  the  vendor  of  an  estate,  the  contract  for  which  was  exhanatTthe 
not  completed  in  the  lifetime  of  the  testator  who  was  penonalty. 
the  purchaser,  is  afterwards  paid  his  purchase-money 
out  of  the  personal  assets,  the  simple  contract  creditors 
of  the  testator  shall  stand  in  the  place  of  the  vendor, 
with  respect  to  his  hen  on  his  estate  sold,  against  the 
devisee  of  that  estate. 

Freehold  and  copyhold  estates  being  now  under  3  &  Realty  now 
4  WiU.  IV.,  c.  104,  liable  to  simple  contract  debts,  the  ^^^f\^^' 
court  is  no  longer  under  the  necessity  of  resorting  to  debts,  3  &  4 
the  doctrine  of  marshalling  to  enforce  their  payment  (o).  ^q^        *  ^' 
And  the  recent  statute  32  &  33  Vict.,  c.  46,  having 

(m)  2  L.  C.  78. 
(ft)  4  Rass.  336. 
{p)  Ctadock  T.  Pi/w,  15  Sim.  301 ;  Owynne  t.  £dwardt,  2  Ross.  289  ». 
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Priority  of  abolished  the  priority  of  specialty  over  simple  contract 
crediton  debts  in  the  administration  of  the  estates  of  all  persons 

abolished,  32  dying  after  the  1st  of  January  1870,  will  for  the  future 
45.  '  '  render  questions  of  marshalling  as  between  creditors 

of  little  practical  importance  {p). 

No  manhall-        Marshalling  will  not,  unless  founded  on  some  equity, 

befireen  CTc-     ^®  enforced  between  persons,  unless  they  are  creditors 

diton  of  the     of  the  Same  person,  and  have  demands  against  funds 

same  pexvon.     ^j^^  property  of  the  same  person.     "  It  was  never  said,'  * 

observedLord  Eldon, "  that  if  I  have  a  demand  against 

A.  and  B.,  a  creditor  of  B.  shall  compel  me  to  go 

against  A.,   without  more;    ....   but  if  I  have  a 

demand  against  both,  the  creditors  of  B.  have  no  right 

to  compel  me  to  seek  payment  from  A.,  if  not  founded 

on  some  equity,  giving  B.  the  right  for  his  own  sake 

to  seek  payment  from  A  {q)-** 

AVidow'8  pan-  Although  with  the  exception  of  necessary  wearing 
f  ^rred^to*  ^^^  apparel  (r),  a  widow's  paraphernalia  are  liable  to  her 
general  deceased  husband's  debts,  she  will  be  preferred  to  a 

^eg^'  general  legatee,  and  be  entitled  therefore  to  marshal 

assets  in  all  cases  in  which  a  general  legatee  would  be 
Qtuere  as  to  entitled  to  do  so  («).  It  does  not  seem  to  be  settled 
her  preference  whether  a  widow,  as  to  her  paraphernalia,  is  to  be 

over  specific  .  .  -^  . 

legatee.  deemed  in  the  nature  of  a  simple  contract  creditor, 

and  as  such,  entitled  to  precedence  over  specific  lega- 
tees or  devisees  (t) .  But  both  principle  and  the  weight 
of  authority  point  to  the  conclusion  that  a  widow,  as 
to  paraphernalia,  is  entitled  to  rank  as  a  simple  con- 
tract creditor  (w). 

Itight  cf  heir       If  the  heir-at-law  has  paid  any  debts,  which  ought 

{p)  See  also  36  &  37  Vict.,  c.  66,  8.  25,  p.  232,  supra. 

Ig)  Ex  parte  Kendall,  17  Ves.  520. 

(r)  Ltyrd  Townehend  ▼.  Windham,  2  Ves.  Sr.  7. 

(#)  Tipping  v.  Tipping,  1  P.  W.  730 ;  BoynUm  T.  Fmrkhwrtt,  1  Bro. 
C.  C.  576. 

(0  Lord  Townshend  y.  Windham,  2  Ves.  Sr.  7;  Frohert  r,  Cliford^ 
jimb.  6 ;  Orahmn  t.  Londonderry,  3  Atk.  395. 
.  («)  Wins.  Beal  Assets,  118. 
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to  have  been  paid^  first,  out  of  the  general  personal  m  to  descend- 
estate,  secondly,  oat  of  lands  subject  to  a  trust  or 
power  for  their  payment,  he  ^ill  have  a  right  to  have 
the  assets  marshalled  in  his  favour,  as  against  those 
two  funds,   but  not  to  the  prejudice  of  pecuniary- 
legatees  ;  still  less  to  the  disappointment  of  specific 
giflbs ;  for  the  heir  is  not  a  devisee,  while  the  general 
or  specific  legatees  take  by  the  special  bounty  of  the 
testator  (v). 
• 
A  devisee  of  lands  charged   with  the  payment  of  Devisee  of 
debts  paying  any  debts  whilst  any  of  the  previously  iJSJdeb*^]^^ 
liable    property    remains  unexhausted,   will  have  a 
right  to  have  the  assets  marshalled  in  his  favour,  and 
to  stand  in  the  place  of  the  creditor  so  far  as  regards, 
1st,  the  general  personal  estate ;  2nd,  lands  subject  to 
a  trust  or  power  for  raising  the  debt^ ;  Srd,  lands  de- 
scended to  the  heir  {w). 

Since  the  decision  of  Lord  Chelmsford  in  Hensman  Poeition  of  a 
V.  Fryer  («),  it  will  probably  be  held  that  for  purposes  ^H^^^X  ^^ 
of  marshaUing  residuary  devisees  stand  in  the  same 
position  as  specific  legatees  or  devisees. 

Pecuniary  legatees,  if  the  personal  estate  out  of  Against  whom 
which  they  are  to  be  paid  has  been  exhausted  by  ere-  pecuniary 
ditors,  are  entitled  to  be  paid —  marshal. 

(a.)  Out  of  lands  which  descend  to  the  heir  (y), 

(b.)  Out  of  lands  devised  simply  subject  to  debts  (z). 

(c.)  Out  of  lands  subject  to  a  mortgage  to  the  ex- 
tent to  which  the  mortgagee  may  have  disappointed 
them  by  resorting  first  to  the  personal  estate  (a). 

But  the  balance  of  authority   seems  to  be  against 

(«)  Hanhy  ▼.  Roberts^  Amb.  128. 
(u»)  Harmood  v.  Oglander,  8  Vea.  106. 

{x)  L.  R.  3  Cb.  420 ;  Qibbms  ▼.  Eyden^  L.  R.  7  £q.  871.— See  page 
241,  tupra. 

(y)  Sprouie  T.  Prior,  8  Sim.  189. 

(r)  Riekard  y.  BarretU  3  K.  &  J.  289. 

(a)  Johnson  ▼.  Child,  4  Hare,  87. 
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the  right  of  pecuniary  legatees  to  marshal  against 
lands  comprised  in  a  residuary  devise^  no  less  than 
against  specific  legatees,  and  devisees  (6). 

Specific  In  this  view  of  the  law,  specific  legatees  and  de- 

de^seea.*"  visees  have  a  right,  if  called  on  to  pay  any  debts  of 
their  testator,  to  have  the  whole  of  his  other  property 
real  and  personal  marshalled  in  their  favour,  so  as  to 
throw  the  debts  as  far  as  possible  on  the  other  assets, 
which  are  antecedently  liable. 

Contnhute  j^  specific  devisee  and  a  specific  legatee  contribute 

»e,  pro  ratd  to  satisfy  the  debts  of  the  testator,  which  the 

property  antecedently  liable  has  failed  to  satisfy,  for  the 

testator's  intention  of  bounty  is  equal  in  both  cases  (c). 

If  specific  de-       If  however,  the  subiect  of  any  specific  devise  or 

uke  subject  to  bequest  is  liable  to  any  burden  of  its  own,  the  legatee 

a  burden,  he     must  bear  it  alone,  and  cannot  call  the  other  specific 

tiie  others  of    legatees  or  devisees  to  his  aid.     Thus  the  devisee  of 

^®  "^Sib^^te"  ^^  bought  by  the  testator  but  not  paid  for,  cannot 

call  on  the  other  specific  devisees  or  legatees  to  pay 

a  proportion  of  the  purchase-money  to  which  his  land 

is  subject  by  reason  of  the  vendor's  lien,  although 

prior  to  30  &  31  Vict.,  c.  69,  he  might  have  claimed 

to  have  his  land  exonerated  at  the  expense  of  every 

one  else  taking  property  antecedently  liable  (d)» 

Marshnlling  There  is  yet  another  case  in  which  equity,  out  of 
wtei^'whe  regard  to  the  testator's  intention,  marshals  assets  in 
certain  lega-  favour  of  legatees.  This  case,  however,  does  not  de- 
chweed  on  P^^^  on  the  same  principle  as  those  we  have  already 
real  estate.  mentioned ;  it  does  not  arise  in  consequence  of  a 
creditor  having  taken  some  part  of  the  assets  out  of 
their  usual  order,  but  simply  from  the  presumption 


(b)  Page  242  tupra. 

le)  Tomb*  ▼.  Moeh,  2  Coll.  490. 

{d)  Emuu  T.  Smith,  2  De  G.  &  Sm.  722. 
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that  when  a  testator  leaves  legacies^  he  wishes  that,  if 
possible,  they  should  all  be  paid.  If,  therefore,  he 
should  leave  certain  legacies  payable  only  out  of  his 
personal  estate,  and  certain  others  which  he  has  charged 
on  his  real  estate,  in  aid  of  his  personalty,  and  the 
personalty  should  not  be  sufficient  to  pay  the  whole, 
equity  will  marshal  these  legacies,  so  as  to  throw  those 
charged  on  the  real  estate  entirely  on  that  estate,  in 
order  to  leave  more  of  the  personalty  applicable  to  the 
pajrment  of  the  other  legacies  (e). 

But  where  the  charge  of  a  legacy  upon  real  estate  Whore  a  legacy 
fails  to  affect  it,  in  consequence  of  an  event  happening  ^^^tate° 
subsequent  to  the  death  of  the  testator,  as  the  death  faiU,  assets  not 
of  the  legatee  before  the  time  of  payment,  the  court 
will  not  marshal  assets  so  as  to  turn  such  legacy  upon 
the  personal  estate,  in  which  case  it  would  be  vested 
and  transmissible,  whereas  as  against  the  real  estate  it 
would  sink  by  the  death  of  the  legat-ee  [f). 


The  assets  are  never  marshalled  in  favour  of  legacies  Asseto  not 
given  to  charities,  upon  the  ground  that  a  court  of  fovou  "of   ^ 
equity  is  not  warranted  in  setting  up  a  rule  of  equity  charities, 
contrary  to  the  common  rules  of  the  court  merely  to 
support  a  bequest  which  is  contrary  to  law.  If,  there- 
fore, a  testator  should  bequeath  to  a  charity  a  legacy 
payable  out  of  the  produce  of  his  real  and  personal 
estate  (^),ora  simple  legacy  without  expressly  charging 
it  on  that  part  of  his  personal  estate  which  he  may 
lawfully  bequeath  to  charitable  uses,  the  legacy  will 
fail  by  law  in  the  proportion  which  the  real  estate  and 
personalty  in  the  one  case,  or  such  personalty  in  the 
other,  may  bear  to  the  whole  fund  out  of  which  the 


{e)  Bonner  ▼.  Bonner,  13  Yes.  879 ;  Sealee  ▼.  Cb//tfi«,  9  Hare,  656^ 
Wms.  Real  Assets,  116. 
( f)  Prowee  t.  Abingdon,  1  Atk.  482 ;  Pearce  t.  Loman,  3  Yes.  136. 
is)  Currie  ▼.  Fye^  17  Yes.  462. 
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legacy  was  made  payable  {h);  or^  as  Lord  Cottenham 
has  expressed  himself  in  Williams  v.  Kershaw  {i), 
'^  The  rale  of  the  court  adopted  in  all  sach  cases  is^  to 
appropriate  the  fund  as  if  no  legal  objection  existed  as 
to  applying  any  part  of  it  to  the  charity  legacies^  then 
holding  so  much  of  the  charity  legacies  to  fail  as  would 
in  that  way  be  to  be  paid  out  of  the  prohibited  fund/' 


(A)  Robinaon  t.  Geldard^  8  Mao.  &  6.  736 ;  Fourdrin  t.  Gowdey,  3 
My.  &  K.  397 ;  Johiuon  v.  Lord  Harrowbyt  Johns.  426 ;  Hobson  t.  Biaek' 
burnt  1  Keen,  273. 

(0  1  Keen,  275  ». 
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CHAPTER  XVI. 


MOBTOAQES. 


A  LEGAL  mortgage  may  be  defined  to  be  a  debt  by  Definition  of 

specialty^  secared  by  a  pledge  of  lands  of  which  the  ™®^^8*€^- 

legal  ownership  is  vested  iu  the  creditor,  but  of  which 

in  equity,  the  debtor  and  those  claiming  under  him, 

remain  the  actual  owners,  until  debarred  by  judicial 

sentence,  by  legislative  enactment,  or  by  their  own 

laches  {j).     It  is  a  security  founded  on  the  common 

law,  and  perfected  by  a  judicious  and  wise  application 

of  the  principles  of  equity.     It  will,  therefore,  be  ne-  Mortgage  at 

cessary,  first,  to  show  what  is  the  effect  of  a  mortgage  ®®™"°'*  ■^• 

at  common  law,  and  then  to  show  how.  equity  has 

modified  or  altered  the  common  law  to  suit  the  ends 

of  practical  justice.    The  ordinary  moTtmste,  or  mortu-  ^^  w***®  ^. 
^'  •*  n   J  4.  •  ^1  \  *  nponacondi- 

um  vadium,  as  it  was  called,  was  strictly  an  estate  upon  tion. 
condition ;  that  is,  a  feofiTment  of  the  land  was  made 
to  the  creditor,  with  a  condition  in  the  deed  of  feoff- 
ment, or  in  a  deed  of  defeazance  executed  at  the  same 
time,  by  which  it  was  provided  that  on  payment  by  the 
mortgagor,  or  feofibr,  of  a  given  sum  at  a  time  and 
place  certain,  it  should  be  lawful  for  him  to  re-enter. 
Immediately  on  the  livery  made,  the  mortgagee  or 
feoffee  became  the  legal  owner  of  the  land,  and  in  him 
the  legal  estate  instantly  vested,  subject  to  the  condi- 
tion.    If  the  condition  was  performed,  the  feofibr  re- 
entered and  was  in  of  his  old  estate.     If  the  condition  Forfeiture  at 
was  broken  the  feoffee's  estate  became  absolute  and  tion  Molten.* 
indefeasible,  and  all  the  legal  consequences  followed. 


0)  Coote,  1. 
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as  though  he  had  been  absolute  owner  from  the  time 
of  his  feoffment  (A*). 

Thus  mortgages  stood  at  common  law,  encumbered 
with  the  system  from  which  they  originated,  and 
attended  with  ruinous  consequences  to  the  unfortunate 
debtor.  The  forfeiture  was  complete ;  the  mortgagee, 
by  the  default  of  the  mortgagor,  had  become  the  ab- 
solute owner  of  the  estate ;  it  could  not  be  divested 
from  him  without  a  reconveyance,  and  there  re- 
mained no  remedy  short  of  an  actual  legislative 
enactment,  without  disturbing  the  settled  landmarks 
of  property  (l). 

Interference  Happily,   a  jurisdiction   arose,   under  which    the 

of  equity.  harshness  of  the  common  law  was  softened  without  an 
actual  interference  with  its  principles,  and  a  system 
was  established,  at  once  consistent  with  the  security 
of  the  creditor,  and  a  due  regard  for  the  interests  of 
the  debtor  (m).  Our  courts  of  equity,  borrowing  the 
doctrines  of  the  civil  law,  did  not  indeed  attempt  to 
alter  the  legal  effect  of  the  forfeiture  at  common  law  ; 
they  could  not,  as  they  might  have  wished,  in  con- 
formity with  the  principles  of  the  civil  law,  declare 
that  the  conveyance  should,  notwithstanding  forfeiture 
committed,  cease  at  any  time  before  sentence  of  fore- 
closure, on  payment  of  the  mortgage  money ;  but 
Equity  leaving  the  forfeiture  to  its  legal  consequences,  they 

Xe  wnscicnce  op^^a^^^  ^n  the  conscience  of  the  mortgagee,  and  acting 
of  the  raort-  in  personomi  and  not  in  rem,  they  declared  it  unreason- 
ffoSage  held  ^^^^  that  he  should  retain  for  his  own  benefit  what  was 
a  mere  pledge,  intended  as  a  mere  pledge,  and  they  adjudged  that  a 
breach  of  the  condition  was  in  the  nature  of  a  penalty 
Mortgagor's  which  ought  to  be  relieved  against,  and  that  the  mort- 
deem^not-*      &^g^^  ^^  *^  *^  equity  to  redeem,*'  on  payment,  within 

{k)  Coote,  6. 
(/)  Coote,  9. 
(in)  Coote,  9. 
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reasonable  time^  of  principal^  interest^  and  costs,  not-  withstanding 
withstanding  the  forfeiture  at  law.  Against  the  intro-  ^^^ 
daction  of  this  novelty  the  common  law  judges  strenu- 
ously opposed  themselves,  and  though  ultimately 
defeated  by  the  increasing  power  of  equity,  they, 
nevertheless,  in  their  own  courts,  still  adhered  to  the 
rigid  doctrine  of  forfeiture,  and  in  the  result,  the  law 
of  mortgage  fell  almost  entirely  within  the  jurisdiction 
of  equity  (n). 

No  sooner,  however,  was  this  equitable  principle  Mortgages  an 
established,  than  the  cupidity  of  creditors  induced  ®J^P^^P^*® 
them  to  attempt  its  evasion,  and  it  was  a  bold  but  modus  et  con- 
necessary  decision  of  equity  that  the  maxim  of  law,  ^l^igj/fn' 
modus  et  eonventio  mncunt  legem ,  was  inapplicable — 
that  the  debtor  could  not,  even  by  the  most  solemn  Debtor  cannot 
engagements  entered  into  at  the  time  of  the  loan,  pre-  Jan^tlf  hi*'" 
dude  himself  from  his  right  to  redeem.      The  courts,  right  to  re- 
looking  always  at  the  intent,  rather  than  the  form  of     "* 
things,  disregarded  all  the  defences  by  which   the 
creditor  surrounded  himself,  and  laid  down  as  plain 
and  invariable  rules  (o),  that  it  was  inequitable  that 
the  creditor  should  obtain  a  collateral  or  additional 
advantage  through  the  necessities  of  his  debtor,  be- 
yond the  payment  of  principal,  interest,  and  costs  (p), 
and  they  established  as  principles  not  to  be  departed 
from,  that  "  once  a  mortgage  always  a  mortgage ; ''  "  Once  a 
that  an  estate  could  not  at  one  time  be  a  mortgage,  way?a  mortl 
and  at  another  time  cease  to  be  so,  by  one  and  the  gage." 
same  deed;    and  that  whatever  clause  or  covenant 
there  may  be  in  a  conveyance,  yet,  if  upon  the  whole 
it  appear  to  have  been  the  intention  of  the  parties 
that  such  conveyance  shall  only  be  a  mortgage,  or  pass 
an  estate  redeemable,  a  court  of  equity  will  always 


(n)  Coote,  10. 

(o)  Bonham  y.  Netoeomhy  2  Vent  364 ;  Howard  y.  Marrii,  1  Vem.  191. 
\p)  Chambers  T.  Goldwin,  9  Ves.  254;  Ztith  T.  Irvine,  1  My.  &  K. 
277  ;  Broad  y.  Selfi,  U  W.  B.  1038. 
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construe  it  so  (g).      These  rules,  however,  did  not 
Pre-emption,    prevent  a  mortgagee  agreeing  with  the  mortgagor  for 
a  preference  of  pre-emption  in  case  of  a  sale  (r). 

And  this  rule  must  also  be  distinguished  from  that 
Conveyance  governing  a  class  of  cases  where  there  is  an  absolute 
with  option  of  bond  fide  sale  and  conveyance  with  a  collateral  asfree- 

re-purchase.  -^  -^  ^ 

ment  for  re-purchase,  and  re-conveyance,  on  re-pay- 
ment of  the  purchase-money  within  a  stipulated 
time  («),  and  such  collateral  agreement  may  either  be 
introduced  into  the  agreement  for  sale  at  the  time,  or 
Circumstances  niay  be  made  at  a  subsequent  period.  There  is  no 
distinguishing  positive  rule  of  law  furnishing  a  criterion  by  which  to 

a  mortirafire 

from  a  sale,      distinguish  a  mortgage    from    such   a   conveyance. 
Whether  a  given  transaction  is  of  the  one  kind  or  the 

Parol  evidence  nther,  depends  on  the  special  circumstances  of  each 
•  case ;  and  parol  evidence  will  always  be  admitted  to 
show  that  what  appears  on  the  face  of  it  to  be  an  ab* 
solute  conveyance  was  intended  to  be  a  conveyance  by 
way  of  mortgage  only  (t).  "  If  the  money  paid  by  the 
grantee  would  be  a  grossly  inadequate  price  for  the 
absolute  purchase  of  the  estate ;  if  he  was  not  let  into 
immediate  possession  of  the  estate ;  if  he  accounted  for 
the  rents  to  the  grantor,  and  only  retained  an  amount 
equivalent  to  interest ;  or  if  the  expense  of  preparing 
the  deed  of  conveyance  was  borne  by  the  grantor,  each 
of  these  circumstances  has  been  considered  as  evi- 
dence, showing  with  more  or  less  cogency  that  the 
conveyance  was  only  intended  merely  by  way  of  se- 

Effects  of  this  curity  (u) ; "  and  it  must  be  remembered  that   the 

istmction.  difference  between  a  transaction  by  way  of  sale,  with 
a  right  of  re-purchase,  and  a  mortgage,  is  very  im- 
portant with  reference  to  the  consequences  of  each. 

iq)  Coote,  11 ;  Jenninff*  t.  Ward,  2  Vern.  520. 

(r)  Orbp  V.  Triffff,  9  Mod.  2  ;  Cookson  v.  Cookson,  8  Sim.  629. 

(/»)  Alderton  v.  White,  2  De  G.  &  J.  97. 

\t)  Maxwell  v.  Montecute,  Prec.  Ch.  626 ;  Barnhart  ▼.  Oreenshields, 
9  Moo.  P.  C.  C.  18 ;  Douglas  v.  Culverwell,  3  Giff.  251. 

(ti)  Powell  on  Mortgages,  by  Coventry,  125  a.  ;  Brooke  v.  Garrod^Z  K. 
&  J.  608,  2  De  G.  &  Jo.  62  ;  Williams  v.  Owen^  6  My.  &  Or.  303. 
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Whereas,  in  a  mortgage,  even  after  forfeiture  by  law.  In  a  snle  with 
the  mortgagor  has  his  right  of  redemption  in  equity,  ^^i^^'time'ir 
in  the  case  of  a  sale  with  a  right  of  re-purchase,  strictly  to  be 
the  time  limited  ought  precisely  to  be  observed,  and  °    ^^^' 
there  is  no  principle  on  which  the  court  can  relieve, 
if  it  is  not  so  observed  (v).     And  there  is  also  an- 
other important  difference — that  in  the  case  of  a  sale,  In  a  sale  with 
with  an  option  to  re-purchase,  if  the  purchaser  die  "h^a8e,^i/ pur-" 
seised,  and  then  the  right  of  re-purchase  be  exercised,  chaser  die 
the  money  would  go  to  the  real  representative,  not  to  ^J^  uyn^X^ 
the  personal  representatives,  as  in  the  case  of  a  mort-  representative. 
gage  («;). 

There  is  also  another  class  of  cases  where,  though  a  Mortga^res  by 
mortgage  may  be  made,  the  equity  of  redemption  is  ^*X  °'  ftjnuly 
confined  only  to  the  mortgagor,  and  not  extended  as 
in  ordinary  mortgages  to  his  heirs  also.  This  class 
of  cases  arises,  where  the  conveyance  of  an  estate  to  a 
person  by  way  of  mortgage,  is  intended  to  be  in  the 
nature  of  a  family  settlement  {x). 

Besides  these,  there  are  several  other  species  of 
securities  for  money  which  do  not  take  the  form  of  an 
ordinary  mortgage.     Thus, 

1.  The  owner  of  an  estate  in  consideration  of  money  i.  Vivum 
conveys  it  to  the  lender,  with  a  condition  that  as  ^*^»*''"- 
soon  as  he,  the  lender,  should  have  repaid  himself  out  himself  from 
of  the  rents  and  profits  of  the  land  the  principal  and  "»**f  »"^ 

.  profits* 

interest  of  the  money,  the  debtor  might  re-enter. 
This  is  said  to  have  been  called  a  vivum  vadium,  be- 
cause as  the  pledge  itself  destroyed  the  debt  it  might 
be  deemed  to  possess  a  sort  of  vitality.  It  seems  now 
to  have  entirely  ceased  {y). 


{v)  Barrel  ▼.  Sabine^  I  Vera.  268. 

(w)  Tfu»rnborough  ▼.  Baker,  2  L.  C.  1030 ;  St  John  v.  Wareham,  cited 
3  Swanst.  631. 

{x)  Bonham  ▼.  Neweomh,  1  Vera.  214,  232. 
(y)  Coote,  4. 
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2.  Mortutttn  2.  The  mortuuvfi  vadiwm  was  another  species.  Ac- 
vadium,  cording  to  Glanville  (z),  the  rnortuum  vadium  was  a 
Creditor  took  feoffment  to  the  creditor  and  his  heirs^  to  be  held  by 
profits  with-  ^lu  until  his  debtor  paid  him  a  given  sum^  and  until 
out  account  which  he  received  the  rents  without  account^  so  that 

the  estate  was  unprofitable  or  dead  to  the  mortgagor 
in  the  mean  time,  the  original  debt  remaining  undimin- 
ished  by  the  perception  by  the  mortgagee  of  the  rents 
and  profits.  It  must  be  observed  that  there  was  the 
like  advantage,  in  one  respect,  to  the  debtor  in  this 
Estate  never  form  of  mortgage  as  in  the  vivum  vadium,  viz.,  that 
the  estate  was  never  lost  (a). 

3.  Welsh  mort-  3.  This  mortuum  vadium  closely  resembles  the  form 
^*^®-  of  mortgage  called  a  Welsh  mortgage,  in  which  the 

rents  and  profits  were  received  by  the  mortgagee  as  an 

equivalent  for  the  interest,  while  the  principal  remained 

Mortgaf^r        undiminished  {b).     In  a  Welsh  mortgage  there  is  no 

may  redeem  at  contract  express  Or  implied  between  the  parties  for  the 

any  time.  ,  V^i  ,  i  *.        i  « 

repayment ;  the  mortgagee  cannot  foreclose  or  sue  for 
the  money,  though  the  mortgagor  and  his  heirs  may 
redeem  at  any  time  (c). 

The  vivum  vadium  has  been  said  to  be  in  the  nature 
of  a  Welsh  mortgage,  but  very  incorrectly ;  the  only 
points  of  resemblance  between  them  are  that  the  estate 
is  never  forfeited,  and  that  the  time  for  the  payment 
of  the  principal  debt  is  indefinite. 

Modem  mort-       There  is  no  trace  of  the  period  when  the  ancient 

S^-  mortuum  vadium  fell  into  disuse.     In  its  stead  arose 

the  mortuum  vaditim  or  mortgage  so  well  known  at 

common  law,  the  modem  form  of  mortgage,  which 

may  be  shortly  defined  as  an  estate  upon  a  condition  (d). 

{z)  Lib.  10,  c.  6. 

(0)  Coote,  6. 

{b)  Coote,  4. 

(c)  ffoweU  V.  Priee,  Prec.  CK  423,  477,  and  lee  1  Ves.  Sr.  406. 

{d)  Coote,  6 ;  Litt.  sec.  832. 
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It  is  the  old  vivum  vadium  when  the  mortgagee  is  in 
possession,  for  he  is  then  accountable  in  equity  for  the 
rents  and  profits. 

In  early  times^  it  was  said  that  an  equity  of  redemp-  The  nature  of 
tion  was  a  mere  right ;  but  in  Cashortie  v.  Scarfe  {e),  ^^^^^J^^ 
Lord  Hardwicke  laid  it  down  that  the  equity  was  an 
estate  in  the  land^  and  the  mortgagor  entitled  to  it  as  An  estate  in 
the  real  owner  of  the  land,  for  the  land  is  considered  the  land  oyer 

which  the 

only  as  a  pledge  or  security  for  the  money.    It  follows,  mortgagor  has 
therefore,  that  the  person  entitled  to  the  equity  of  ^"?.P^7^®^', 
redemption,  being  considered  in  equity  the  real  owner  incumbrance, 
of  the  land,  may  exorcise  all  such  rights  and  acts  of 
ownership  over  the  incumbered  land  as  he  might  have 
exercised  over  the  land   unincumbered,  subject,  of 
course,  to  the  rights  of  the  mortgagee  or  incumbrancer. 
The  mortgagor  therefore  might  settle,  or  devise,  or 
mortgage  the  land  subject  to  the  mortgagee's  incum- 
brance (/). 

It  follows  also  from  the  principle  that  an  equity  of  DcTolution  of 
redemption  is  an  estate,  that  its  line  of  devolution  ^q^i^y.^*  ^■ 

.*  demption 

must  in  the  course  of  descent  be  governed,  as  the  land  same  as  of  the 
itself  would  have  been,  by  the  general  law,  or  by  the  ^^^' 
lex  loci ;  and  therefore  if  the  land  be  of  gavelkind 
tenure,  the  equity  of  redemption  will  be  divisible  in 
like  manner,  or  if  the  tenure  be  borough- English,  the 
youngest  son  will  be  entitled  {g). 

The  equity  of  redemption  being  an  estate  in  land.  Who  may 
persons  entitled  to  certain  interests  in  that  equity  are  '®<^®*^"^- 
entitled  before  foreclosure  to  come  into  a  court  of  equity 
and  to  redeem  (A).     As, 

(a.)  The  heir  (i"). 

{e)  2  L.  C.  1035 ;  1  Atk.  603. 
•  (/)  Casborm  ▼.  Searff,  1  Atk.  603. 
(<7)  Coote,  26 ;  Faweett  v.  Zowther,  2  Ves.  Sr.  301. 
(h)  2  Sp.  660—663. 
(i)  Ffftn  ▼.  Boicrentan,  3  Swanst.  211,  n, 

B 


258 


MORTGAGES. 


(6.)  The  devisee  of  the  equity  of  redemption  (j). 

(c.)  A  tenant  for  life,  a  remainder-man,  a  rever- 
sioner, a  doweress,  a  jointress,  a  tenant  by  the 
curtesy  (k). 

{d.)  An  assignee  (Z). 

(e.)  A  subsequent  mortgagee  making  the  mortgagor 
a  party  to  the  bill  (m). 

(./■.)  Judgment  creditors  (n). 

(<7.)  The  crown,  or  the  lord  on  forfeiture  (o). 

(A.)  A  volunteer,  although  claiming  under  a  deed 
fraudulent  and  void,  under  27  Ehz.,  c.  4,  as  against 
the  mortgagee  quoad  his  mortgage,  as  to  which  he  is 
a  purchaser  (p). 

Every  person  who  has  aright  to  redeem  the  mortgage 
may  redeem  any  prior  incumbrancer  on  payment  of 
principal,  interest,  and  costs  due  to  him  ;  the  redeeming 
party  being  also  liable  to  be  redeemed  by  those  below 
him,  who  are  all  liable  to  be  redeemed  by  the  mort- 
gagor (q). 

deem  ^  "'  ^  person  cannot  redeem  before  the  time  appointed 

in  the  mortgage  deed,  although  he  tenders  to  the 
mortgagee  both  the  principal  and  the  interest  due  up 
to  that  time  (r). 

If,  after  the  day  fixed  for  the  payment  of  the  money 
is  passed,  the  mortgagor  should  wish  to  pay  off  the 
mortgage,  he  must  give  to  the  mortgagee  six  calendar 
months'  previous  notice  in  writing  of  his  intention  so 
to  do,  and  must  then  punctually  pay  or  tender  the 
money  at  the  expiration  of  the  notice  {s) ;  for  if  the 

U)  Lewis  V.  XangU,  2  Ves.  8r.  431. 

(k)  2  L.  C.  1063. 

(/)  Anon,  3  Atk.  314. 

(m)  Feil  V.  Browne,  2  Bro.  C.  C.  278. 

(fi)  Stonehewer  ▼.  Thomp9o%  2  Atk.  440. 

(0)  LoveWe  due,  1  Eden,  210  ;  Downe  r.  Morrie,  3  Hare,  394. 

ip)  Band  y.  Cartwriffht,  1  Ch.  Ca.  59. 

(q)  2  Sp.  665. 

(r)  Brown  t.  Cole^  14  Sim.  427. 

(«)  Shrapneii  r.  BUke,  2  £q.  Ca.  Ab.  603. 
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money  should  not  be  then  ready  to  be  paid,  the  mort- 
gagee will  be  entitled  to  fresh  notice;  as  it  is  only 
reasonable  that  he  should  have  time  afforded  him  to 
look  out  for  a  fresh  security  for  his  money  (t). 

Previous  to  the  new  statute  of  Limitations,  3  &  4  statute  of 
WiU.  IV.,  c.  27,  the  rule  established  wm,  as  stated  by  oifi^^^™^ 
Lord  Hardwicke,  in  general,  anal ogous  to  the  old  statute 
of  Limitations,  21  Jac.  I.,  c.  16,  viz.,  '^  that  after  twenty 
years'  possession  of  the  mortgagee  he  should  not  be 
disturbed  {u)."  Where,  however,  the  mortgagor  was 
prevented  from  asserting  his  claim  by  reason  of  certain 
impediments,  mentioned  as  exceptions  in  the  stat.  21 
Jac.  I.,  c  16,  viz.,  imprisonment,  infancy,  coverture, 
&c.,  in  all  such  cases,  by  analogy  to  the  statute,  equity 
allowed  ten  years  after  the  removal  of  the  impedi- 
ment (y).  Any  slight  acknowledgment  by  the  mort- 
gagee of  the  existence  of  the  equity  of  redemption 
would  take  the  case  out  of  the  statute  {w). 

The  law  on  this  subject  is  at  present  regulated  by  Present  lair, 
the  Stat.  3  &  4  Will.  IV.,  o.  27,  s.  28,  by  which  it  is^*27,T28^^" 
enacted,  that  whenever  a  mortgagee  has  obtained  pos- 
session of  the  land  comprised  in  his  mortgage,  the 
mortgagor  shall  not  bring  a  suit  to  redeem  the  mort- 
gage but  within  twenty  years  next  after  the  time  when 
the  mortgagee  obtained  possession,  or  next  after  any 
written  acknowledgment  of  the  title  of  the  mortgagor, 
or  of  his  right  to  redemption,  shall  have  been  given  to 
him  or  his  agent,  signed  by  the  mortgagee  {x). 

With  whatever  striptness  the  common  law  may  have  Of  the  estate 
originally  regarded   the  breach  of  the  condition  by°  g^,^®™®*^ 

(0  "Wms.  R.  Prop.  411. 

(u)  Arum.  3  Atk.  318. 

(17)  Beek/ordT.  TFade,  17  Ve«,  99. 

(u?)  Smart  v.  Hunt,  4  Ve«.  478,  w. 

{x)  Batchelor  ▼.  Middleton,  6  Hare,  76 ;  Zucat  ▼.  Dtniton,  13  Sim. 
584 ;  Stawtfield  t.  Hobmm,  16  Beav.  236  ;  Thompton  t.  B<nDyer,  11  W. 
E.  975.  But  see  Real  Property  Limitation  Act,  1874  (37  &  38  Viot^ 
0.  57)t  B.  7>  which  comes  into  opieration  Jan.  1,  1879« 
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the  mortgagor^  yet  in  modern  times  the  doctrine  of  the 
court  of  equity  recognising  the  mortgagor  until  fore- 
closure to  be  the  actual  owner  of  the  land^  has  been  to 
some  extent  imported  into  the  common  law  by  the 
15  &  16  Viet,  legislature.  By  stat.  15  &  16  Vict.,  c.  76,  ss.  219, 220, 
if  the  mortgagor  being  in  possession,  an  ejectment  is 
brought  by  the  mortgagee,  provided  no  suit  is  pending 
in  any  court  of  equity  for  redemption  or  foreclosure, 
the  payment  of  principal,  interest,  and  costs  will,  ex- 
cept in  certain  cases,  be  deemed  a  satisfaction  of  the 
mortgage. 

Mortgragor  in  A  very  considerable  privilege  annexed  to  the  estate 
acoountawr^'  ^^  ^^^  mortgagor  while  he  is  in  possession  is,  that  he  is 
for  rents  and  not  bound  to  account  for  the  rents  and  profits  while 
^^    '  in  possession,  even  although  the  security  should  prove 

insufficient  (y). 

Although  in  equity  the   mortgagor   remains   the 
actual  owner  of  the  land  until  foreclosure,  entitling 
him  while  in  possession  to  the  receipt  of  the  rents  and 
profits  without  an  account,  yet  equity,  regarding  the 
land,  with  all  its  produce,  as  a  security  for  the  mort- 
gage debt,  will  restrict  the  right  of  ownership  within 
those  bounds  which  may  not  operate  to  the  detriment 
or  injury  of  the  mortgagee.     Hence  equity  will  grant 
Restrained       an  injunction  on  a  bill  filed  by  the  mortgagee,  against 
TOcurity*^  k-  ^*^^®*  ^^  the  felling  of  timber  by  the  mortgagor ;  but 
sufficient         in  order  to  grant  the  injunction,  the  court  must  first 
be  satisfied  that  the  security  is  insufficient  (z) .     Equity 
also  will,    in  no    instance,   it   seems,   interpose    its 
authority  to  obstruct  the  mortgagee  from  evicting  the 
mortgagor  from  the  possession,  but  for  such  purpose 
will  consider  the  latter  a  mere  tenant  at  will  {a).     It 
Mortgagor       follows  from  the  mortgagor  being  only  a  tenant   at 

(ff)  JBx  parte  JTilton,  2  Yea.  &  Bea.  252. 

(z)  Farrant  ▼.  Zwell,  3  Atk.  723 ;  Kin^  t.  Smithy  2  Hare,  289 ;  Ituu 
▼.  MiUs,  7  Gr.  146. 

(a)  Cholmondeley  y.  Clinton^  2  Mer.  369. 
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will^  or  at  sufferance,  that  he  cannot  make  a  lease  tenant  at  will 
to  bind  the  mortgagee,  and  if  he  make  such  a  lease,  Mor^^P*^ 
the  mortgagee  may  proceed  to  eject  the  lessee  without  cannot  make 

^       ^1 V  leases  binding 

notice  (Oj.  on  mortgagee. 

4 

Under  the  Judicature   Act,  1873,  "a  mortgagor  Judicature 
entitled  for  the  time  being  to  the  possession  or  receipt  37  vl^t^c^ee 
of  the  rents  and  profits  of  any  land,  as  to  which  no  s.  25  ]  5. 
notice  of  his  intention  to  take  possession,  or  to  enter 
into  the  receipt  of  the  rents  and  profits  thereof,  shall 
have  been  given  by  the  mortgagee,  may  sue  for  such 
possession  or  for  the  recovery  of  such  rents  and  profits, 
or  to  prevent  or  recover  damages  in  respect  of  any 
trespass  or  other  wrong  relative  thereto,  in  his  own 
name  only,  unless  the  cause  of  action  arises  upon  a 
lease  or  other  contract  made  by  him  jointly  with  any 
other  person. 

The  mortgagee,  by  virtue  of  his  mortgage,  becomes  Mortgagee 
the  legal  owner  of  the  land,  and  consequently  entitled  J^^jJJ^ggio„ 
at  law  to  immediate  possession,  or  to  the  receipt  of 
the  rent,  if  the  land  be  in  lease  {c). 

The  mortgagee  is  entitled,  out  of  the  profits,  to  re- 
pay himself  all  the  necessary  expenses  attending  the 
collection  of  the  rents  (d),  and  he  may  stipulate  with  the 
mortgagor  for  the  appointment  of  a  receiver  to  be  paid 
by  the  latter  (e).    But  courts  of  equity,  fearful  of  open- 
ing a  door  to  fraud,  have  imposed  a  restriction  on  the 
mortgagee  that  he  shall  not  be  permitted  to  make  any  Mortgagee 
charge  on  the  estate  for  his  personal  trouble  (/),  nor  ^^^  °<*^ 
appoint  himself  a  receiver  of  the  estate,  although  sonaftroubie. 
under  an  express  agreement  with  the  mortgagor  for 


{b)  Keeeh  t.  ITo^  Dong.  22. 
(e)  Coote,  389. 

(d)  Oodfrey  t.  WaUon^  3  Atk.  618. 

(e)  Datfit  v.  Jkndy,  3  Mad.  170. 
(/)  Godfrey  v.  Watwn,  3  Atk.  618. 
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that  purpose  (g),  for  he  is  entitled  to  no  benefit  be- 
yond his  principal^  interest,  and  costs. 

West  India  With  regard  to  the  question  as  to  what  extent  the 

e»tut€8.  mortgagee  of  West  India  estates  may  charge  com- 

mission, the  result  of  the  different  cases  appears  to  be, 
that  whilst  he  is  mortgagee  out  of  possession,  he  may 
stipulate  for  the  consignment  of  the  produce,  and 
charge  commission  on  the  net  produce  as  a  compensa- 
tion for  his  trouble  {h).  But  when  he  is  in  possession, 
he  stands  in  precisely  the  same  situation  as  a  mort- 
gagee in  possession  in  England ;  and  consequently,  if 
he  chooses  to  be  consignee  himself  he  has  no  com- 
mission (i). 

Stipulation  for  -A-  stipulation  that  the  mortgagee  shall  receive  inter- 
lower  rate  of  est  at  £4  per  cent,  if  regularly  paid,  but  £5  per  cent, 
punctual  pay-  if  default  is  made,  is  good  if  £5  per  cent,  be  reserved 
ment.  by  the  deed.     But  if  £4  per  cent,  only  is  reserved,  a 

stipulation  that  £5  per  cent,  shall  be  paid,  if  the  in- 
terest be  not  regularly  paid,  is  in  the  nature  of  a 
penalty,  against  which  the  court  will  relieve  (j). 

Mortgaff«e  ^^  ^^  *^®  ^^^7  0^  *^®  mortgagee  in  possession  to 

must  keep  keep  the  premises  in  necessary  repair.  He  will  be 
cessary  repair  entitled  to  all  his  expenses  attending  the  renewal  of 
r!fh  ■"'^""  leases,  or  in  maintaining  the  title  {k) .  But  a  mortgagee 
is  not  bound  to  lay  out  money  on  the  estate^  except 
for  necessary  repairs,  and  that  only  to  the  amount  of 
the  surplus  rents  [1),  nor  can  ho,  on  the  other  hand, 
compel  the  mortgagor  to  advance  money  for  the 
renewal  of  the  leases  without  an  express  agreement 
between  them  to  that  effect  (nt).  ' 


(a)  French  t.  Bartm,  2  Atk.  120. 

[h]  Faulkner  t.  Daniel  3  Hare,  218. 

0  Ltith  V.  Irvine,  1  My.  &  K  277 ;  Cootc,  343. 

[j  )  2  Sp.  631. 

Ik)  Manhve  ▼.  Bale,  2  Yemon,  84 ;  Oadfrey  v.  Walton,  3  Atk.  518. 

[/)  Coote,  344. 

(m)  Manhve  v.  Bale^  2  Yem.  84. 


rents. 
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When  the  mortgagee  is  in  possession^  he  is  con-  Mortgagee  in 
sidered  in  equity,  in  some  measure^  in  the  light  of  a  SJ^^^gant 
trustee,  and  is  accountable  for  the  rents  and  profits  of 
the  land ;  and  therefore,  if  without  the  assent  of  the  f^^en  though 
mortgagor  he  assigns  over  the  mortgage  to  another,  ^^^  mortg^"- 
he  will  be  held  liable  to  account  for  the  profits  received 
subaequentlt/  to  the  assignment,  on  the  principle  that 
having  turned  the  mortgagor  out  of  possession,  it  is 
incumbent  on  him  to  take  care  in  whose  hands  he 
places  the  estate  (n). 

But  though  ho  is  liable  to  an  account,  he  is  not  Mortgagee  is 
obliged  to  account,  according  to  the  actual  value  o^J^^^hathe 
the  land,  nor  bound  by  any  proof  that  the  land  is  actually  re- 
worth  so  much,  unless  it  can  be  proved  that  he  made  t^J^fo*,  WiT  '* 
so  much  of  it,  or  might  have  done  so  without  his  own  wilful  default 
wilful  default,  as  if  he  turned  out  a  sufficient  tenant  J^ygd!  **^^ 
who  held  it  at  so  much  rent,  or  refused  to  accept  a 
tenant  who  would  have  given  so  much  for  it  (o) ;  be- 
cause it  is  the  laches  of  the  mortgagor,  that  he  lets 
the  land  lapse  into  the  hand  of  the  mortgagee  by  the 
non-payment  of   the  money;    therefore,   except  as 
above-mentioned,  when  the  mortgagee  enters,  he  is 
only  accountable  for  what  he  actually  receives,  and  is 
not  bound  to  take  the  trouble  of  making  the  most 
of  another's  property  (p).     The  mortgagee,  without  Mortgagee 

payment  of  principal,  interest,  and  costs,  cannot  be  ^^^^  payment 
II  ;i   V.     *T,  \  I.-  •  4.  cannot  be 

compelled  by  the  mortgagor  or  his  assigns  to  pro-  compelled  to 
duce  the  title-deeds,  even  though  their  production  P-^^^^" 
is  required  for  the  purpose  of  enabling  the  mort- 
gagor to  negotiate  a  loan,  and  so  to  pay  off  the  mort- 
gagee (2). 

It  seems  that  a  mortgagee  cannot  accept  a  valid  Mortgagee 


[n)  Coote,  303. 

lo)  Coote,  346 ;  Anon,  1  Vem.  45. 
p)  Coote,  346. 
[q)  Darner  v.  Lord  Pwtarlington^  16  Sim.  380. 
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cannot  take  a 
valid  lease 
from  mort- 
gagor. 


lease  from  the  mortgagor,  even,  it  appears,  thongh  free 
from  circumstances  of  fraud,  and  at  a  fair  rent ;  the 
reason  being  thus  stated — ''  The  mortgagor  is  under 
the  control  of  the  mortgagee  in  the  very  subject-mat- 
ter of  the  contract,  and  if  the  mortgagee  had  distinctly 
said  to  the  mortgagor,  '  You  must  let  to  me  a  lease 
for  ninety-nine  years,  at  the  rent  which  I  think  fit  to 
give,  and  if  you  will  not,  I  will  harass  you  by  all  the 
means  by  which  a  mortgagee  can  harass  a  debtor ;  *  it 
is  plain  a  lease  so  obtained  could  not  stand.  If  the 
same  thing  can  be  done  without  a  word  spoken,  the 
same  consequences  ought  to  follow.  Ought  evidence 
of  such  a  conversation  to  be  required  ?  Is  it  not  better 
to  hold,  as  in  the  case  of  a  trustee,  '  because  this  may 
be  done,  it  shall  be  taken  as  done,  and  the  act,  if  dis- 
puted, shall  be  invalid*  (r).*' 


Mortga^ 


A  further  considerable  disability  annexed  to  the 


cannot  in         mortagee^s  estate  is,  that  although  he  is  at  law  the 

binding  lease,    actual  owner,  and  consequently  can  make  a  good  legal 

title,  yet  he  cannot  in  equity  make  a  valid  or  binding 

lease,  unless,  it  seems,  it  is  of  necessity,  and  to  avoid 

a  probable  loss  («). 


Renewed 
leaseholds. 


AdFOWson. 


Equity  holds  that  if  leaseholds  be  in  mortgage,  and 
the  mortgagee  renew,  he  will  take  the  renewed  lease 
subject  to  the  like  equity,  as  was  subsisting  in  the  old 
lease  (t),  and  if  an  advowson  be  in  mortgage,  and  the 
living  become  vacant,  the  mortgagor,  and  not  the 
mortgagee,  shall  present  (u) ;  nor  will  equity  permit  the 
mortgagor  to  agree  to  the  contrary,  for  the  mortgagee 
shall  have  no  benefit  beyond  his  principal,  interest,  and 
costs. 


Mortgagee  A  further  restriction  on  the  estate  of  the  mortgagee 


(r)  Webb  T.  Borke^  2  Sch.  &  Lef.  661 ;  Coote,  364. 

(«)  Hungerfwrd  v.  C^y,  9  Mod.  1. 

(0  Holt  V.  E<di,  1  Ch.  Ca.  190. 

(u)  Mackenzie  v.  £obinsan,  3  Atic.  559. 
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in  possession^  is  that  he  shall  not  be  permitted  to  cannot  fell 
waste  the  estate  (?;).     If  he  proceed  to  fell  timber,  an    ™ 
account  will  be  decreed,  and  the  produce  applied, 
first,  in  payment  of  the  interest,  and  then,  in  sinking 
the  principal,  and   equity  will  grant  an  injunction  Unless  secur- 
against  him,  unless  the  security  prove  defective,  in  gj^ut^  ^°* 
which  case  the  court  will  not  restrain  him  from  fell- 
ing timber,  the  produce  being  of  course  applied  in  ease 
of  the  estate  {w).     So,  if  he  unnecessarily  pulls  down 
buildings  and  erects  new  buildings  without  the  con- 
sent of  the  mortgagor,  he  is  liable  for  any  loss  of  rent 
which  is  thereby  occasioned  {x). 

Both  at  law  and  in  equity,  in  the  absence  of  par- 
ticular circumstances,  statutes,  judgments,  and  recog- 
nisances, all  rank  according  to  their  date  (?/),  and  so, 
in  equity,  do  equitable  charges  of  every  kind,  where 
the  equities  are  equal  in  all  other  respects  than 
that  of  priority  of  time  (2). 

With  reference  to  the  rights  of  mesne,  or  interme-  The  doctrine 
diate  incumbrancers,  the  doctrine  of  tacking  has  been  ®  ^^  *°^' 
thus  stated :   '^  In  aeqiiali  jure,  melior  est  conditio  poa^  In  a«qualijur0^ 
sidentis.     Where  equity  is  equal,  the  law  shall  prevail;  oitlopoMi^*^' 
and  he  that  hath   only  a  title  in  equity,  shall   not  dentis, 
prevail  against  law  and  equity.     As  a  purchaser  or 
mortgagee  coming  in  upon  a  valuable  consideration 
without  notice,  and  purchasing  in  a  precedent  incum- 
brance, it  shall  protect  his  estate  against  any  person 
that  hath  a  mortgage  subsequent  to  the  first,  and  before 
the  last  mortgage,  though  he  purchased  in  the  first 
incumbrance,  after  he  had  notice  of  the  second  mort- 
gage ;  for  he  hath  both  law  and  equity  (a)/'     In  con- 


(r)  Safimm  y.  Derby,  2  Vera.  392. 

(it)  Witherington  y.  Banket,  Bel  Ch.  Ca.  30. 

\x)  Sandon  y.  Hooper,  6  BeaY.  246 ;  U  L.  J.  Cb.  N.  S.  120. 

(y)  2  Sp.  727.        ^ 

(s)  Rice  Y.  Riee,  2  Drew.  78. 

(<i)  2  Fonblanque  on  £q.  302,  5th  ed. 
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sidering  tliis  rule  of  equity,  Lord  Hardwicke  has  re- 
Doctrine  of      marked  (6),  that  it  could  not  happen  in  any  other  country 
from  tie  ex-     ^^^  ^^^^>  because  the  jurisdiction  of  law  and  equity  is 
istence  of  two  administered  here  in  different  courts,  and  creates  dif- 
°  *'     ferent  kinds  of  rights  in  estates ;  and  therefore,  as  courts 
of  equity  break  in  upon  the  common  law,  where  neces- 
sity  and  conscience  require  it,  still  they  allow  superior 
force  and  strength  to  a  legal  title  to  estates ;  and 
therefore,  where  there  is  a  legal  title  and  equity  on  one 
side,  the  Court  of  Chancery  never  thought  fit  that  by 
reason  of  a  prior  equity  against  a  man  who  has  a  legal 
title,  that  man  shall  be  hurt,  and  this,  by  reason  of 
the  force  which   the   court   necessarily  and   rightly 
allows  to  the  common  law,  and  to  legal  titles ;  but  if 
this  had   happened  in  any  other   country,  it  could 
never  have  been  made  a  question ;  for  if  the  law  and 
equity  are  administered  by  the  same  jurisdiction,  the 
rule,  qui  pi^r  est  tempore,  potior  est  jure,  must  hold  (c). 

• 

The  leading  principles  of  this  doctrine  are  fully 
stated  in  the  case  of  Brace  v.  Duchess  of  Marl- 
borough (d). 

1.  Third mort-      1.  ''That  if  a  third  mortgagee  buys  in  the  first 

m^ret  mw^    mortgage,  though  it  be  pendente  lite,  pending  a  bill 

gag«,  with       brought  by  the  second  mortgagee  to  redeem  the  first, 

second  °may      7^^  *^®  third   mortgagee  having  obtained  the  first 

*wk.  mortgage,  and  got  the   law  on  his  side,  and  equal 

equity,  he  shall  squeeze  out  the  second  mortgagee, 

and  this,  the  Lord  Chief  Justice  Hale  called  a  '  plank ' 

gained  by  the  third  mortgagee,  or  tabula  in  naufragio, 

which  construction  is  in  favour  of  a  purchaser,  every 

mortgagee  being  such  pro  tanto.^' 

Third  mort-         In  this  case,  it  must  carefully  be  noted  that  although 


(b)  WortUy  T.  BirJchead,  2  Yes.  Sr.  674. 

(c)  Hooper  r,  Harriton,  2  £.  &  J.  108,  109. 
(rf)  2  l\  W.  491. 
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the  third  mortgagee  get  in  the  first  jaovige^e,  pendente  ngee  most 

lite,  i.e.,  with  notice,  he  shall,  nevertheless,  be  allowed  own  moitofie 

to  tack.    The  principle  on  which  the  doctrine  is  founded  without  notice 

is  thus  explained  (e) : — "  The  rule  of  equity  requires  no  ** 

more  than  that  the  third  mortgagee  should  not  have     * 

had  notice  of  the  second  at  the  time  of  lending  the 

money;  for  it  is  by  lending  the  money  without  notice 

that  he  becomes  an  honest  creditor,  and  acquires  the  And  may 

right  to  protect  his  debt.     But  he  is  not  compelled  to  J^*^!^"  o^t 

look  for  this  protection  till  his  debt  is  in  danger  of  debt 

being  prejudiced ;  and,  therefore,  when  that  danger  is 

discovered  to  him,  whether  it  be  by  suit  in  equity,  or 

by  an  extra-judicial  means,  as  the  honesty  of  his  debt 

is  not  affected  by  the  discovery,  so  the  right  of  protect- 

iug  that  debt,  and  the  efficacy  of  such  protection,  are 

not  prejudiced  j  hence  arose  the  rule  which  permitted 

the  subsequent  incumbrancers  to  purchase  pendente 

lite  (/)/'     Although  if  the  legal  estate  be  outstanding  By  transfer  of 

in  a  third  person  who  has  no  privity  with  the  several  oq^Jh^^'  jn 

incumbrancers,  the  party  obtaining  it  would  have  person  haTing 

priority  {g),  yet  where  the  legal  owner  is  trustee  for  all,  prioAncuin^^ 

he  cannot  create  a  priority  by  transferring  the  estate  orancers. 

to   any  one.     Thus,  if  an  owner  having  the  legal 

estate,  create  a  charge  in  favour  of  A.,  then  a  second 

charge  in  favour  of  B.,  and  then  a  third  in  favour  of 

C,  he  cannot  alter  the  equities  by  transferring  the 

legal  estate  to  any  of  them  {h). 

2.  That  if  a  judgment-creditor  buys  in  the  first  2.  Judgment- 
mortgage,  he  shall  not  tack  or  unite  the  mortgage  to  in!?iJ^Ji,e"^" 
his  judgment,  and  thereby  gain  a  preference ;  for  such  first  mortage 
judgment-creditor  cannot  be  called  a  purchaser,  nor  j^^l^ent- 
has  he  any  right  to  the  land ;  he  has  neither  jus  in  re  creditor  not  a 
nor /us  ad  rem.     All  that  he  has  by  his  judgment  is  a  ^'^^  *^^' 


t 


[e)  1  Eden.  530. 

[/)  Marsh  v.  X«,  1  L.  C.  611 ;  Morret  t.  Paske,  2  Att  62  ;   TTUtnot 
T.  Pike,  6  Hare,  14. 

(a)  Carter  ▼.  Carter^  3  E.  &  J.  617  ;  Batee  y.  Johtuon^  Johns.  304. 
(A)  Adatns  v.  Sharpies,  11  W.  R.  450 ;  32  Beay.  213. 


the  land. 
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lien  (i)  on  the  land,  but  non  constat,  whether  he  will 
ever  make  use  of  it,  for  he  may  take  his  debt  out  of  the 
goods  of  his  debtor  hy  fieri  facias,  or  he  may  take  his 
body,  after  which,  during  the  defendant's  life,  he  can 
•     have  no  other  execution ;  besides  which,  the  judgment- 
He  did  not       creditor  does  not  lend  his  money  on  the  immediate 
lend  hi8  view,  or  contemplation  of  the  land,  nor  is  he  deceived 

money  in  con-         t  i 

templation  of  or  defrauded,  though  his  debtor  had  before  made  twenty 
mortgages  of  his  estate ;  but  a  mortgagee  is  defrauded 
or  deceived  if  the  mortgagor  has  already  mortgaged 
his  land  to  another  {j). 


Law  unaltered  It  would  seem  from  the  principles  laid  down  in  the 
c^UO^  ^  ^^^*  j^dg™©^^*'  ^^  Wldtworth  v.  Oaugain  (A*),  that  the  law  in 

this  respect  has  not  been  altered  by  the  1  &  2 
Judgment  can  Vict.,  c.  110 ;  for  if  the  eflTect  of  the  judgment  is  only 
what^thT*  ^^  charge  the  interest  which  the  debtor  has  remaining 
debtor  had  to  in  him,  the  creditor  can  have  no  right,  by  means  of 
par  with.        tacking,  to  cut  oflF  an  incumbrance  which  preceded  his 

judgment  (/). 

Tacking  since  But  as  by  27  &  28  Vict.,  c.  112,  8.  2,  judgment-cre- 
Vn2^  ^**^'  ditors  are  for  the  future  deprived  of  their  lien  on  real 
estates,  until  such  land  has  been  actually  delivered  in 
execution  by  virtue  of  a  writ  of  elegit,  or  other  lawful 
authority,  it  appears  that  a  judgment-debt  cannot  now 
be  tacked,  unless  such  delivery  has  been  made. 

3.  First  mort-  3.  That  if  a  first  mortgagee  lends  a  further  sum  to 
farther  su^^  the  mortgagor  upon  a  statute  or  judgment,  he  shall 
on  a  judgment  retain   against  a  mesne  mortgagee,  until  both  his 

may  tack 


(•)  See  27  &  28  Vict.,  c.  112. 

*  iJ)  Lacey  v.  Ingltj  2  Ph.  413  ;  Spencer  v.  Pearam^  24  BeaT.  266. 
{k)  3  Hartf,  416. 

(0  Coote,  409 ;  Kinderley  r.  JertU^  22  BeaY.  1 ;  Beavan  y.  Lord  Ox- 
fwd,  6  De  G.  M.  &  G.  607. 
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secnrities  are  satisfied  (m) ;  and  a  fortiori  if  tbe  first  against  a 

mesne 
gagee. 


mortgagee  lends  on  a  mortgage  (»).  ™^°*  "° 


This  rule  results  from  the  doctrine  already  noticed,  But  first  mort- 
that  where  equity  is  equal,  the  law  shall  prevail.     But  Kf  rt^'^legal 
this  principle  will  not  apply  unless  the  first  mortgagee  estate  or  the 
hns  the  Ujal  estate  or  the  better  right  to  call  for  it ;  for  ^^  f^  "§^ 
otherwise  the  incumbrancers,  whether  by  mortgage  or 
judgment,  will  be  payable  according  to  the  priority  of 
their  respective  incumbrances ;  nor  will  the  rule  apply  And  must 
if  the  mortgagee  had  notice  of  the  mesne  incumbrance,  ^*^^  wfthout 
at  the  time  of  making  the  farther  advance  (o).  notice. 

And  it  has  further  been  decided,  that  although  the  First  mort- 
first  mortgage  was  made  to  secure  a  sum  and  further  fof  ha™"** 
advances ,  if  the  first  mortgagee  make  a  further  advance  notice  of  the 
with  notice  of  a  mesne  incumbrance,  he  will  not  be  Smw!°^""" 
entitled  to  priority  in  respect  of  such   further  ad- 
vance (jp). 

4.  When  a  puisne  mortgagee  has  bought  in  a  prior  4.  Wh«re  legal 
incumbrance,  but  the  legal  estate  is  vested  in  a  trustee,  rtandine,**Si- 
or  the  puisne  mortgagee  has  not  obtained  the  legal  title,  cnmbrancers 
or  he  takes  en  autre  droit  (gr),  the  court  clearly  holds  that  JJg  to  time.' 
the  puisne  mortgagee  can  make  no  advantage  of  his 
prior  encumbrance,  because  in  all  cases  where  the  legal 
estate  is  outstanding,  the  several  incumbrancers  must 
be  paid  according  to  their  priorities  in  point  of  time, 
qui  prior  est  tempore^  'potior  est  jure. 

But  if  any  one  of  the  incumbrancers  has  a  better  Unless  one  of 
title  to  call  for  an  assignment  or  conveyance  of  the  brancere^has  a 
lec^l  estate,  as,  for  instance,  when  a  declaration  of  better  title  to 
trust  of  the  legal  estate  has  been  made  in  his  favour,  Sgal  wute. 


Im)  Shepherd  v.  TitUy,  2  Atk.  318. 
fi)   WyUie  v.  PoUfn,  11  W.  R.  1081. 
\o)  Coote  on  Mortgages,  409. 

p)  Shaw  V.  Neale,  20  Beav.  167 ;   Bolt  T.  Eopkinson,  9  H.  L.  Caa. 
614. 

{q)  Morret  t.  Faske,  2  Atk.  62. 
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lie  will  be  placed  in  equity^  in  the  same  situation  as  if 
he  had  obtained  an  actual  assignment  (r). 

When  a  bond  It   appears^   that    a   prior   mortgagee    having  a 

tacked.*^  bond  debt^  whether  prior  or  subsequent  to  his  mort- 
gage {s),  cannot  tack  it  against  any  intervening  in- 
cumbrancer by  mortgage  or  judgment,  or  even  against 
an  intervening  bond  creditor  (t),  or  even  against  the 
mortgagor  himself  (u),  or  as  against  a  purchaser  of 
the  equity  of  redemption ;  but  only  as  against  the 
heir  (v),  or  as  against  the  beneficial  devisee  (iv) ;  and 
this  for  the  sole  purpose  of  preventing  circuity  of 
Simple  con-  action  (aj).  And  since  3  &  4  Will.  IV.,  c.  104,  it  seems  a 
^^    ®  simple  contract  debt  may  be  tacked  against  the  heir 

or  devisee,  where  there  is  not  a  devise  for  payment  of 
debts  {y). 

Tacking  abol-  By  37  &  38  Vict.,  c.  78,  s.  7,  the  doctrine  of 
"\^^*/?^  tacking  is  abolished  as  regards  estates  and  interests 
Purchaser  Act,  Created  after  the  commencement  of  the  Act. 

1874." 

Priority  may         The  right  of  priority  may  be  lost  by  fraud.     ^'  If  a 

bo  lost  by  jjjg^jj  by  ijJjq  suppression  of  the  truth  which  he  was 
fraud.  "^  ^\  .         i»     i»  "I 

bound  to  communicate,  or  by  the  suggestion  of  a  false- 
hood, be  the  cause  of  prejudice  to  another  who  had  a 
right  to  a  full  and  correct  representation  of  the  fact, 
it  is  certainly  agreeable  to  the  dictates  of  good  con- 
science, that  his  claim  should  be  postponed  to  that  of 
the  person  whose  confidence  was  induced  by  his  repre- 
sentation (z)," 

A  mortgagee         If  A.,  being  about  to  lend  money  to  B.,  informs  C. 


(r)  Pom/ret  t.  Windior,  2  Vcb.  487 ;  Allen  t.  Knight,  5  Hare,  272 ; 
Wiltnot  T.  Pike,  6  Hare,  14  ;  Cooke  v.  Wilton,  29  Bear.  100. 

I    Windham  Y.  Jenningf,  2  Ch.  Rep.  247. 

I  Lowthian  ▼.  Saeel,  3  Bro.  C.  C.  162. 
Jm)  Jonet  V.  Smith,  2  Ves.  J.  376. 
\t)  Shuttleworth  v.  Layeoek,  1  Vem.  246. 

\w)  Challit  T.  Oatbome,  1  Eq.  Ca.  Ab.  325  ;  Du  Vigier  t.  Lee,  2  Hare, 
326. 

ix)  ffeame  t.  Banee,  3  Atk.  630 ;  Ooote,  391—393. 
(yS  Coote.  402;  Sp.  723—725,  735. 
\i)  1  Fonblanqae  on  £q.  64. 
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of  his  intention,   and  asks   C.   whether  he  has  any  denjing  hu 
incumbrance  on  B/s  estate,  and  C.  denies  that  he  has  J^'^^^mwlead 
any,  whereby  A.  is  induced  to  lend  his  money  to  B.,  an  intending 
and  it  proves  that  C.  had  at  the  time  an  existing  ™®'**^*^* 
mortgage  or  judgment  on  B/s  estate,  this  is  a  fraud 
on  the  part  of  C,  and  his  security  shall  be  postponed 
to  that  of  A.     But  to  fix  C.  with  the  fraud  it  is  neces- 
sary that  he  should  be  informed  of  A/s  intention  to 
lend  the  money  ;  for  otherwise,  the  fraudulent  inten- 
tion is  wanting  on  which  the  relief  is  to  proceed, 
and  the  mere  falsehood  is  not   sufficient  for   such 
purpose  {a), 

A  mortgagee  may  also  lose  his  priority  by  his  Priority  may 
laches.  Thus  A.,  a  mortgagee  of  leasehold  property,  ^]^''  ^^ 
lent  the  lease  to  the  mortgagor  for  the  purpose  of  ob- 
taining a  further  advance  upon  it,  but  at  the  same 
time  told  the  mortgagor  to  inform  the  person,  of  whom 
he  proposed  to  obtain  the  money,  that  A.  had  a  prior 
charge.  The  mortgagor  deposited  the  lease  with  his 
bankers  without  informing  them  of  A.'s  mortgage. 
On  a  bill  for  foreclosure  by  A.,  it  was  held,  that,  as 
A.  by  his  negligence  had  put  it  in  the  mortgagor's 
power  to  commit  a  frauds  his  security  must  be  post- 
poned to  that  of  the  bankers  {b). 

As  a  general  rule,  both  in  suits  for  foreclosure  as  Consolidation 
well  as  redemption,  the  mortgagor  cannot  redeem  one  SJ  njortgages. 
mortgage   without    redeeming  all   other   mortgages  muKt  redeem 
which  the  mortgagee  holds  upon  any  part   of  ^is^^*^?^ 
property,  which  he  has  a  right  to  consolidate  or  tack  the  mort^^t^ 
together  (c).     And  this  rule  is  applicable  as  well  tOp^  "^ 
mortgages  of  realty  {d)  as  to  equitable  mortgages 


(a)  Coote,  416. 

h)  Bri^gt  Y.  /oiMst,  L.  R.  10  Eq.  92. 

\e)  SOby  t.  Pomfret,  1  J.  A  H.  336  ;  9  W.  R.  683 ;  PhiUipt  t.  Out* 
Uridge,  4  De  O.  &  Jo.  631 ;  Taml  y.  Smith,  2  Be  G.  &  Jo.  713—718. 
{(i)  Nevt  Y.  iVfiM//,  11  W.  R.  986. 
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of  personalfcy  by  way  of  trusts  for  sale  (e)  ;  and  has 
been  extended  to  the  purchaser  for  value  of  the 
equity  of  redemption,  without  notice  of  other  mort- 
gages (/). 


Special  reme« 
dies  of  mort« 
^agee. 
Foreclosure* 


Equity  having  determined  that  the  mortgage  debt 
shall  be  considered  the  principal,  and  the  land  a  pledge, 
and  as  a  consequence  that  the  mortgagor,  notwith- 
standing his  breach  of  condition  and  the  consequent 
forfeiture  at  law  of  his  estate,  shall  be  relievable  in 
equity  on  payment  of  principal,  interest,  and  costs, 
and  that  the  mortgagee  in  possession  was  accountable 
for  the  rents  and  profits;  it  became,  on  the  other 
hand,  just,  that  the  mortgagee  should  not  be  subject 
to  a  perpetual  account,  nor  converted  into  a  perpetual 
bailiff,  but  that  after  a  fair  and  reasonable  time  given 
to  the  mortgagor  to  discharge  the  debt,  he  should  lose 
his  equity,  or,  in  other  words,  be  foreclosed  his  right 
of  redemption. 


Statute  of 
limitations. 


An  intermediate  mortgagee  is  entitled  to  file  a  bill 
of  foreclosure  against  the  mortgagor  and  subsequent 
mortgagees  (g).  A  foreclosure  suit  cannot  be  brought 
but  within  twenty  years  next  after  the  right  to  bring 
such  suit  first  accrued,  or  within  twenty  years  after 
the  last  payment  of  any  part  of  the  principal  money 
or  interest  (h). 


Sale  by  court,       Before  the  stat.  15  &  16  Vict.,  c.  80,  s.  48,  courts  of 

^^86  ^^^^*'^'  equity,  except  in  a  few  cases  (i),  refused  to  decree  a 

sale  against  the  will  of  the  mortgagor ;  but  by  that 

act  the  Court  of  Chancery  may  direct  a  sale  of  mort- 


{e)  WatU  V.  Sytnety  1  De  G.  M.  &  G.  240 ;  TweedaU  v.  TweedaU,  23 
Bear.  341. 

(/)  Beevor  v.  Zueky  L.  R.  4  Eq.  637. 

{p)  2  Sp.  674. 

(A)  3  &  4  Will.  IV.,  c  27,  88.  24,  28 ;  7  &  8  Will.  IV.  &  1  Vict.,  c. 
28 ;  Coote,  449. 

(0  Coote,  493,  494. 
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gaged  property  instead  of  a  foreclosure,  on  such  terms 
as  it  may  think  fit. 

A  power  of  sale,  even  before  that  act,  was  usually  Power  of  sale 

.    J    .  .  J      J  •    •         x"L  A.  in  the  mort- 

inserted  in  mortgage-deeds,  giving  the  mortgagee  gage.deed. 
authority  to  sell  the  premises ;  but  such  a  power  was 
only  permitted  where  the  mortgaged  land  did  not 
exceed  in  value  the  money  lent ;  for  if  the  security 
were  very  ample,  it  was  not  likely  that  the  mortgagor 
would  consent  to  such  a  power  being  given  to  the 
mortgagee,  in  case  default  should  be  made  in  pay- 
ment; and  the  concurrence  of  the  mortgagor  in  the 
sale  is  not  necessary  to  perfect  the  title  of  the  pur- 
chaser (j).  The  mortgagee  having  sold,  is  at  liberty 
to  retain  to  himself  principal,  interest,  and  costs  ;  and 
having  done  this,  the  surplus,  if  any,  must  be  paid 
over  to  the  mortgagor  {k).  And  now,  by  stat.  23  &  Powers  uiider 
24  Vict.,  c.  145,  s.  11,  a  power  of  sale,  a  power  to  ^^  1*5^*^**^^*' 
insure  against  fire,  and  a  power  to  require  the  ap- 
pointment of  a  receiver,  have  been  rendered  incident 
to  every  mortgage  or  charge  by  deed  affecting  any 
hereditaments  of  any  nature.  These  powers,  however, 
are  not  to  arise  until  after  one  year  frotn  the  time 
when  the  principal  money  shall  have  become  payable, 
according  to  the  terms  of  the  deed,  or  after  any 
interest  on  such  principal  money  shall  have  been  in 
arrear  for  six  months,  or  after  any  omission  to  pay 
any  premium  on  any  insurance  which  by  the  terms  of 
the  deed  ought  to  bo  paid  by  the  person  entitled  to 
the  mortgaged  property.  And  no  sale  is  to  be  made 
until  after  six  month's  notice  in  writing  (/).      But 


(./)  Corder  v.  Morgan,  18  Ves.  344 ;  Newman  v.  Seife,  33  Beav.  522. 

(k)  Where  the  8tiq)lus  produce  on  the  execution  of  a  power  of  sale  on 
a  mortgage  in  fee  is  directed  to  bo  paid  to  the  mortf^agor,  his  executors, 
&c.,  this  is  not  of  itself  a  conversion  of  the  equity  of  redemption  into 
personal  estate.  If  the  sale  takes  place  in  the  lifetime  of  the  mortgagor, 
the  surplus  is  personal  estate,  but  if  he  die  before  the  sale  is  made,  the 
equity  of  redemption  descends  txi  the  heir,  and  he  is  entitled  to  the  sur- 
plus {Wright  Y.  Rase,  2  Sim.  &  Stu.  323;  2  Sp.  366). 

(0  Sec.  13. 

S 
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none  of  these  powers  are  to  be  exercised  if  it  be 
declared  in  the  mortgage-deed  that  they  shall  not 
take  effect  {m). 


Mortj^agee 
may  pursue 
all  his  reme* 
dies  concur- 
rently. 


If  mortgagee 
foreclose  first, 
and  then  sue 
on  the  cove- 
nant, he  opens 
the  foreclosure, 
and  mortgagor 
may  redeem. 


Mortgagee 
must  there- 
fore have  the 
estate  in  his 
power. 


If  a  debt  be  secured  by  the  mortgage  of  real  estate, 
and  also  by  covenant^  and  collaterally  by  bond^  the 
mortgagee  may  pursue  all  his  remedies  at  the  same 
time  (n).  If  he  obtain  full  payment  on  the  bond  or 
covenant,  the  mortgagor  is  by  the  fact  of  payment  en- 
titled to  redeem  the  estate,  and  foreclosure  is  prevented 
or  not  allowed.  But  if  the  mortgagee  obtains  only  part 
payment  on  the  bond  or  covenant,  he  may  go  on  with 
his  foreclosure  suit,  and  giving  credit  in  account  for 
what  he  has  received  on  the  bond  or  covenant,  he  may 
foreclose  for  nonpayment  of  the  remainder.  On  the 
other  hand,  if  he  obtains  a  foreclosure  first,  and  alleges 
that  the  value  of  the  estate  is  not  sufficient  to  satisfy 
the  debt,  he  is  not  absolutely  precluded  from  suing  on 
the  bond  or  covenant ;  but  it  is  held  that  by  doing  so 
he  gives  to  the  mortgagor  a  renewed  right  to  redeem, 
or,  in  other  words,  opens  the  foreclosure,  and  conse- 
quently upon  the  commencement  of  an  action  against 
the  mortgagor  on  the  bond  after  foreclosure,  he  may 
file  a  bill  for  redemption,  and  upon  payment  of  the 
whole  debt  secured  by  the  mortgage,  he  is  entitled  to 
have  the  estate  back  again,  and  the  securities  given 
up.  After  foreclosure,  therefore,  the  court  will  not 
restrain  the  mortgagee  from  suing  on  the  bond,  pro- 
vided  he  retains  the  mortgaged  estate  in  his  power, 
ready  to  be  redeemed  in  case  the  mortgagor  should 
think  fit  to  avail  himself  of  the  opening  of  the  fore- 
closure (o) .  It  follows,  therefore,  if  the  mortgagee  has 
so  dealt  with  the  mortgaged  estate  as  to  be  unable  to 
restore  it  to  the  mortgagor  on  full  payment,  as  if  he 


(m)  Sec.  32. 

(it)  Lockhart  T.  Uardy^  9  Beav.  349. 

{o)  2  Sp.  682. 
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had  sold  it  (p),  the  court  will  prevent  his  suing  at  law  to 
receive  the  mortgage-money  (j). 

There  is  a  class  of  cases  in  which  the  question  has  The  eqnity  of 
been  whether  it  is  intended  by  the  parties  making  the  f^io"J*the  * 
mortgage  that  the  eqnity  of  redemption  shall  be  limited  limitations  of 
in  a  manner  different  from  the  uses  subsisting  in  the  gg^te!^ 
estate  prior  to  the  mortgage,  or  shall  result  to  the  same 
uses.     These  questions  have  generally  arisen  in  mort-  Mortga^ 
gages  by  husband  and  wife ;  and  the  principle  of  equity  ^J  ^}"^*"*| 
in  such  cases  is,  that  if  money  be  borrowed  by  the  estate, 
husband  and  wife  upon  the  security  of  the  wife's  estate, 
although  the  equity  of  redemption  is  by  the  mortgage 
deed  reserved  to  the  husband  and  his  heirs,  or  to  the  Equity  of  re- 
husband  and  wife  and  their  heirs,  yet  there  shall  be  a  rwSts  to 
resulting  trust  for  the  benefit  of  the  wife  and  her  heirs,  ^i^e. 
and  that  the  wife  or  her  heir  shall  redeem,  and  not  the 
heir  of  the  husband,  her  estate  being  in  equity  deemed 
only  a  security  for  his  debt  (r).     But  at  the  same  time,  J^^i^ws  a  dif- 
the  intention  to  alter  the  previous  title  may  be  mani-  Hon  maui- 
fested  by  the  language  of  the  proviso  itself,  and  there  '«"*«^ 
is  no  necessity  for  an  express  declaration  or  recital  to 
that  effect  («). 

{p)  Loekhart  ▼.  Hardy,  9  Bear.  349. 
{q)  Palmer  v.  Hendrie,  27  Beav.  349. 

(r)  Huntingdon  ▼.  Huntingdon,  2  L.  C.   1010;  Whitbread  y.  Smith,  3 
De  G.  M.  &  G.  727 ;  Coote,  623. 

(«)  Atkitmn  v.  Smith,  3  De  G.  &  Jo.  186—192. 
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CHAPTBB  XVII. 

OP   EQUITABLE   MORTGAGES  OP    REALTY   BY   DEPOSIT   OP 

TITLE-DEEDS. 


Statute  of 
Frauds  re- 
quires con- 
tracts con< 
ceminf^  lands 
to  be  in 
writing. 


Deposit  of 
title-deeds 
evidence  of 
an  agreement 
for  a  mort- 
gage. 


Origin  of  the 
doctrine. 


The  Statute  of  Frauds  (t)  enacts  that  "  no  action  shall 
be  brought  upon  any  contract,  or  sale  of  lands,  tene- 
ments, or  hereditaments,  or  any  interest  in  or  con- 
cerning them,  unless  the  agreement  upon  which  such 
action  shall  be  brought,  or  some  memorandum  or  not© 
thereof,  be  in  writing,  and  signed  by  the  party  to  be 
charged  thei'ewith,  or  some  other  person  thereunto  by 
him  lawfully  authorised."  Notwithstanding  this  sta- 
tute, it  is  now  decided  (u)  that  if  the  title-deeds  of  an 
estate  are,  without  even  verbal  communication,  de- 
posited by  a  debtor  in  the  hands  of  his  creditor,  or  of 
some  third  person  on  his  behalf  (v),  such  deposit  is  of  it- 
self evidence  of  an  agreement  executed,  for  a  mortgage 
of  the  estate  (w),  of  which  agreement  the  creditor  may 
avail  himself  as  of  an  agreement  in  writing  for  that 
purpose  ;  for  he  may  file  his  bill  for  the  completion  of 
the  security  by  a  legal  conveyance  froiii  his  debtor, 
who  will  not  be  allowed  to  plead  the  Statute  of 
Frauds  (x).  It  appears  to  be  now  finally  settled  that 
the  appropriate  remedy  of  the  mortgagee  by  deposit 
is  foreclosure,  and  not  sale  (y). 

The  doctrine  of  equitable  mortgages  appears  to  have 
arisen  from  the  nature  of  the  case.  In  Keys  v.  Wil- 
Hams  (2),   Lord   Abinger  said,  —  "  The  doctrine  of 

it)  29  Car.  II.,  c.  3,  s.  4. 
Iu)ltm8el  T.  liussel,  1  L.  C.  674. 
(v)  Ex  parte  Coining^  9  Ves.  1 16. 
(it)  Ex  parte  Wright,  19  Ves.  268. 

(«)  Pryee  v.  Bury,  2  Drew.  42 ;  Eerrit  t.  MuUins,  2  Sm.  &  Giff.  378 ; 
Ex  parte  Mosa,  3  De  G.  &  Sm.  699. 

Q)  Pryee  t.  Bury,  L.  R.  16  £q.  163  ;  James  v.  JatneSf  ibid, 
{z)  3  T.  &  G.  £xch.  Ca.  66,  61. 
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equitable  mortgages  has  been  said  to  be  an  invasion 
of  the  Statute  of  Frauds.  .  .  •  But  in  my  opinion  that 
statute  was  never  meant  to  affect  the  transaction  of  a 
man  borrowing  money  and  depositing  hi^  title-deeds 
as  a  pledge  of  payment.  A  court  of  law  could  not  assist 
such  a  party  to  recover  back  his  title-deeds  by  an  action 
of  trover ;  the  answer  to  such  an  action  being,  that  the 
title-deeds  were  pledged  for  a  sum  of  money^  and  that 
till  the  money  is  repaid,  the  party  has  no  right  to  them. 
So,  if  the  party  came  into  equity  for  relief,  he  would  be 
told  that  before  he  sought  equity  he  must  do  equity, 
by  repaying  the  money,  in  consideration  for  which  the 
deeds  had  been  lodged  in  the  other  party's  hands.'' 

In  Russel  v.  Russel  (a)  it  was  only  decided  that  the  Deposit  of 
deeds  were  a  security  for  a  sum  advanced  at  the  time  f,JJ|J'erftd" 
of  the  deposit.     But  this  rule  has  been  extended,  and  ▼anoes» 
it  is  now  held  that  such  a  deposit  will  cover  future 
advances,  if  such  was  the  agreement  when  the  first 
advance  was  made ;  or  if  it  can  be  proved  that  a  sub- 
sequent advance  was  made  on  an  agreement,  express 
or  implied,  that  the  deeds  were  to  be  asecurity  forit  (b). 
The  deposit  operates  also  as  a  security  for  interest  at  and  inteieit 
the  rate  of  £4  per  cent.  (c). 

Where  there  has  been  a  deposit  of  title-deeds  for  the  Deposit  of 
purposes  of  preparing  a  legal  mortgage,  there  has  been  J^^^  of 
a  great  conflict  of  opinion  as  to  whether  that  would  prepariog  a 
constitute  a  good  equitable  mortgage ;  but  the  balance  ^e.^^' 
of  authority  seems  to  be  in  favour  of  the  proposition 
that  a  delivery  of  deeds  for  the  purpose  of  preparing  a 
legal  mortgage  constitutes,  in  fact,  a  valid  equitable 
mortgage  (d). 

A  parol  agreement  to  deposit  title-deeds  for  a  sum  parol  agree- 

-,  ment  to  de- 

(«)  1  L.  C.  674. 

{b)  Ex  parte  Kensington,  2  V.  ft  B.  83 ;  Ede  t.  Knotcles,  2  Y.  ft  C. 
C.  0.  172 ;  Jamee  v.  Biee,  5  De  G.  M.  ft  G.  461. 
(f)  Ee  Kerr'e  Policy^  L.  K.  8  £q.  331. 
(d)  i  L.  C.  680. 
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posit  deods       of  money  advanced,  does  not  without  an  actual  deposit 
advancedf        Constitute  a  good  equitable  mortgage  {e). 


All  title-deeds  It  is  now  clearly  decided  that  in  order  to  create  an 
Sr^^tod.^  equitable  mortgage  it  is  not  necessary  that  all  the 
title-deeds  or  even  all  the  material  title-deeds  should 
be  deposited  ;  it  is  sufficient  if  the  deeds  deposited  are 
material  evidences  of  title,  and  are  proved  to  have  been 
deposited  with  the  intention  of  creating  a  mortgage  (/) . 

Equitable  An  equitable  mortgagee  who  parts  with  the  title- 

iiiurtgagee        deeds,  and  so  enables  the  depositor  to  make  another 

parting  with  .11  1 

the  title-deeds  equitable  mortgage,  may  be  postponed  to  such  second 
to  mortgagor,    equitable  mortgagee  by  reason  of  his  laches,  in  not 
getting  back  the  deed— on  the  principle  that,  as  be- 
tween two  innocent  parties,  the  one  must  suflfer  who 
has  permitted  the  fraud  to  be  committed  (g). 

Equitable  An  equitable  mortgagee  by  deposit  of  title-deeds 

™?'^*8«^^**  will  be  entitled  to  priority  over  a  subsequent  legal 

subsequent  mortgagee  who  advanced  his  money  with  notice  of  the 

ffwe™iHth  deposit  (A).     The  principles  which  govern  the  case  on 

notice.  this  point  are  thus  summarized  by  Turner,  V.-C,  in 

Kwe  m»t^  Heivitt  v.  Loosemore  (i),  "  That  a  legal  mortgagee  is  not 

poned  to  prior  to  be  postponed  to  a  prior  equitable  one,  upon  the 

morteagee  if  g^^^und  of  his  not  having  got  in  the  title-deeds,unless 

former  has  there  be  fraud  or  c^rossand  wilful  nefi:Hfirence  on  his 

of^frwidor  part;  that  the  court  will  not  impute  fraud,  or  gross  or 

gross  negli-  wilful  negligence  to  the  mortgagee,  if  he  has  bond  fide 

Notpost-  inquired  for  the  deeds,  and  a  reasonable  excuse  has 

poned  if  be  been  given  for  the  non-delivery  of  them ;  but  that  the 

numtde  bond  _x       m    •  ^      i?       j  j       -ir  i  t 

>/«  inquiry      court  Will  impute  fraud,  or  gross  and  wilful  negli- 
A^  *^®  gence,  to  the  mortgagee,  if  he  omits  all  inquiry  as  to 

ueecis. 

{e)  ExparU  Coombe,  4  Mad.  249 ;  Ex  parte  Farley^  1  M.  D.  &  De  O. 
683. 

(/)  Loeon  t.  Allen,  3  Drew.  579 ;  Eoberit  t.  Croft,  24  Bear.  223  ;  2 
De  6.  &  Jo.  1. 

(ff)  Waldron  r,  SUper,  I  Drew.  193. 

(h)  Hiem  ▼.  Mill,  13  Yes.  114  ;  Jonee  ▼.  WiUiame,  5  W.  R.  540. 

(1)  9  Hare,  458. 
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the  deeds ;  and  I  think  there  is  much  principle  both 

in  the  rale  and  the  distinctions  upon  it.     When  this 

court  is  called  upon  to  postpone  a  legal  mortgagee,  its 

powers  are  invoked  to  take  dwaj  a  legal  right ;  and  I 

see  no  ground  which  can  justify  it  in  doing  so,  except 

fraud,  or  gross  and  wilful  negligence,  which,  in  the  Orom  and 

eye  of  this  court,  amounts  to  fraud :  and  I  think  that  ^^^1  »«?'»- 
.  •  i.       1  1  /.  .   K^^^  tanta- 

m  transactions  of  sale  and   mortgage  of  estates,  if  mount  to 

there  be  no  inquiry  as  to  the  title-deeds  which  consti-  ^^^^ 
tute  the  sole  evidence  of  the  title  to  such  property,  the  Absence  of 
court  is  iustified  in  assuming  that  the  purchaser  or  |?^?^*7  "^^^ 
mortgagee  has   abstained   from  making  the  inquiry,  sumptiTe 
from  a  suspicion  that  his  title  would  be  affected  if  it  J^^'^^'^^e  of 
was  made,  and  is,  therefore,  bound  to  impute  to  him 
the  knowledge  which  the  inquiry,  if  made,  would  have 
imparted.     But  I  think,  if  a  bond  fide  inquiry  is  made, 
and  a  reasonable  excuse  given,  there  is  no  ground  for 
imputing  the  suspicion,  or  the  notice  which  is  conse- 
quent upon  it.'' 
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CHAPTER  XVIII. 


OF   MOBTOAGEB  AND   PLEDGES   OF   PERSONALTY. 


Difference        A  MORTGAGE  of  personal  property  diflTers  from  a  pledge, 
between  a        ipj^g  former  is  a  conditional  transfer  or  conveyance  of 

mortgage  ,  '' 

andapledpe  the  property  itself;  and  if  the  condition  is  not  duly 
of  personalty,  performed,  the  whole  title  vests  absolutely  at  law  in 
the  mortgagee,  exactly  as  it  does  in  the  case  of  amort- 
gage  of  lands.  A  pledge  only  passes  the  possession,  or 
at  most,  a  special  property  only,  to  the  pledgee,  with 
a  right  of  retainer,  until  the  debt  or  other  engagement 
is  discharged  ( j  ). 


Equity  of  re< 
demption  on 
mortgage  of 
personalty. 


On  breach  of 
condition, 
mortgagee 
may  sell 
personalty. 


A  mie  of  con- 
Tenience. 


In  mortgages  of  personal  property,  although  the 
prescribed  condition  has  not  been  fulfilled,  there  exists, 
as  in  mortgages  of  land,  an  equity  of  redemption,  which 
may  be  asserted  by  the  mortgagor,  if  he  brings  his 
bill  to  redeem,  within  a  reasonable  time  (X*).  There  is, 
however,  a  difference  between  mortgages  of  land  and 
mortgages  of  personal  property,  in  regard  to  the  rights 
of  the  mortgagee  after  a  breach  of  the  condition.  In 
the  latter  case,  there  is  no  necessity  to  bring  a  bill  of 
foreclosure  ;  but  the  mortgagee,  upon  due  notice,  may 
sell  the  personal  property  mortgaged  (Z).  The  reason  of 
this  difference  seems  to  be  the  same  in  principle  with 
that  on  which  equity,  as  a  general  rule,  refuses  to 
decree  a  specific  performance  of  an  agreement  con- 
cerning personal  chattels ;  namely,  that  other  things 
of  the  same  kind,  and  of  the  very  same  worth,  even  to 


(> )  St.  1U30 ;  JwMi  T.  Smith,  2  Yes.  Jr.  378. 
(At)  Kemp  t.  Wuibmohy  1  Yes.  278. 
(0  St  1031. 
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the  owner  himself,  may  be  purchased  for  the  sum  which 
the  articles  in  question  fetch ;  and,  therefore,  if  such 
property  is  mortgaged,  the  mortgagee  may  properly  be 
allowed  to  sell  it,  on  due  notice,  without  the  incon- 
venience of  filing  a  bill  of  foreclosure  (m). 

In  cases  of  pledges,  if  a  time  for  the  redemption  In  a  pledge, 
be  fixed  by  the  contract,  still  the  pledgor  may  redeem  ^Jm  itfSr 
afterwards,  if  he  applies  within  a  reasonable  time.  But  ^™«  ^^^  ^J 
if  no  time  is  fixed  for  the  payment,  the  pledgor  has  his 
whole  life  to  redeem,  unless  he  is  called  upon  to  redeem 
by  the  pledgee  ;  and  in  case  of  the  death  of  the  pledgor 
without   such   demand,  his   personal  representatives 
may  redeem  (n).  Generally  speaking,  the  remedy  of  the  Remedy  of 
pledgor  or  his  representatives  is  at  law.     But  if  any  P^®^<?**J*»  "  *  . 

*^       °  .    *  ,  ^  general  rule,  m 

special  ground  is  shown,  as  if  an  account  or  discovery  at  law. 
is  wanted,  or  there  has  been  an  assignment  of  the 
pledge,  a  bill  will  lie  in  equity  (o). 

On  the  other  hand,  the  pledgee  may  bring  a  bill  in  Pledgee  may 
equity,  to  foreclose  and  sell  the  pledge  (p).    It  seems,  fo'J^gogJ^lJJi^ 
also,  that  the  pledgee  may,  after  the  time  for  redemp-  sell, 
tion  has  passed,  upon  due  notice  given  to  the  pledgor,  ^if  ||fhou? 
sell  the  pledge  without  a  judicial  decree  of  sale  (j).     a  judicial 

decree. 

The  doctrine  of  tacking  is  applied  to  pledges  and  Tacking  ap- 
mortgages  of  personalty,  as  against  the  party  making  mortm  ee  and 
the  pledge,  more  extensively  than  it  is,  as  against  a  pledges  of 
mortgagor  of  real  estate ;  the  presumption  against  the  P®™^^*"^' 
mortgagor  or  pledgor  will  be,  that  if  the  pawnee  ad- 
vance any  further  sums  of  money  to  tho  pawnor,  the 
pledge  is  to  be  held  until  the  subsequent  debt  or  ad- 
vance is  paid,  as  well  as  the  original  debt ;  and  this, 

(m)  Smith's  Manual,  339. 

(fi)  Vanderzee  t.  mUia,  3  Bro.  C.  C.  21 ;  Zemp  t.  JTetthrook,  1  Yea. 
278 

(o)  Jonet  T.  Smith,  2  Yes.  Jr.  372 ;  St.  1032. 

{p)  ExparU  Mountfort,  14  Yei.  606. 

Iq)  Kemp  v.  fFettbrook,  1  Yes.  278 ;  Loekwood  t.  Eweft  9  Mod.  278  ; 
Pothonier  ▼.  Dawtan,  Holt'a  N.  P.  385 ;  St  10o3. 
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without  any  distinct  proof  of  any  contract  for  that 
purpose,  such  as  it  is  necessary  to  prove  in  mortgages 
of  real  property  (r) . 

Judgment  and  Thus  where  a  policy  on  the  life  of  A.  had  been 
tr!lct  debts'  ©ffected  under  circumstances,  which  amounted  to  an 
may  be  tacked,  assignment  of  it  by  way  of  mortgage  to  B.,  to  secure 
a  sum  lent  by  him  to  A.,  it  was  held  that  B.  might 
tack,  and  retain  the  proceeds  of  the  policy  in  satis- 
faction of,  a  subsequent  judgment  debt  (s).  This  de- 
cision has  recently  been  followed  in  the  case  of  subse- 
quent debts  by  simple  contract  (t). 

(r)  Defnainhay  t.  Metcalfe,  2  Vera.  691 ;  Sp.  772 ;  St  1034. 

(«)  Spalding  t.  Thompton,  26  BeaT.  637. 

(0  In  re  Maselfoot^e  Estate,  L.  R.  13  £q.  327. 
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CHAPTER  XIX. 

OF  LIENS. 

A  LiBK  is  not  in  strictness  either  ajus  in  re  OTe^jus  ad  Definition  of 
rem ;  but  it  is  simply  a  right  to  possess  and  retain  pro-  ^^*''- 
perty  until  some  charge  attaching  to  it  is  paid  or 
discharged.     It  generally  exists  in  favour  of  artisans 
and  others,  who  have  bestowed  labour  and  services 
upon  the  property,  in  its  repair,  improvement,  and 
preservation.     It  has  also  an  existence,  in  many  other 
cases,  by  the  usages  of  trade ;  and  in  maritime  trans- 
actions, as  in  the  cases  of  salvage  and  general  average. 
It  is  often  created  and  sustained  in  equity  where  it  is  Equiuble  lien. 
unknown  at  law  ;  as  in  cases  of  the  sale  of  lands,  where 
a  lien  exists  for  unpaid  purchase-money.    It  is  not  con- 
fined to  cases  of  mere  labour  and  services  on  the  very 
property,  or  connected  therewith;  but  it  often  is,  by  the 
usage  of  trade,  extended  to  cases  of  a  general  balance 
of  accounts,  in  favour  of  factors  and  others.     Now  it 
is  obvious  that  most  of  these  cases  mu3t  give  rise  to 
matters  of  account ;  and  as  no  suit  is  maintainable  at 
law  for  the  property  of  the  owner  until  the  lien  is 
discharged,   and  as  the  nature  and  amount  of  the 
lien  often  are  involved  in  great  uncertainty,  a  resort 
to  a  court  of  equity  to  ascertain  and  adjust  the  account 
seems  in  many  cases  absolutely  indispensable  for  the 
purposes  of  justice  {u). 

An  instance  of  a  lien  originating  in  custom,  and  The  lien  of 
afterwards  sanctioned  by  decisions  at  law  and  in  equity,  ^^^^^ 
is  that  which  a  solicitor  has  on  the  deeds,  books,  and  books,  &c. 
papers  of  his  client  for  his  costs.     The  lien  is  a  right 
not  depending  upon  contract ;  it  wants  the  character  of 
a  mortgage  or  pledge ;  it  is  merely  an  equitable  right 

(n)  St.  606. 
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On  fund  ' 
realised  in  a 
suit. 


to  withhold  from  his  client  such  things  as  have  been 
intrusted  to  him  as  a  solicitor,  and  with  reference 
to  which  he  has  given  his  skiU  and  labour^  and 
not  a  right  to  enforce  any  active  claim  against  his 
client  (v). 

A  solicitor  has  also  a  lien  upon  a  fund  realised  in  a 
suit,  as  to  so  much  as  may  belong  to  his  own  client, 
for  his  costs  of  the  suit,  or  immediately  connected  with 
it ;  and  this  is  a  lien  which  he  may  actively  enforce  (lo). 
Now  by  23  and  24  Vict.,  c.  127,  s.  28,  it  is  enacted 
that  it  shall  be  lawful  for  the  court  or  judge  before 
whom  any  suit  or  matter  has  been  heard,  to  declare 
that  the  solicitor  employed  therein  is  entitled  to  a 
charge  upon  the  property  recovered  or  preserved  by  his 
instrumentality  in  such  suit  or  matter. 

It  is  quite  settled  that  the  right  of  lien  exists  only 
as  against  the  client  and  the  representatives  of  the 
client  {x) ;  but  it  is  only  commensurate  with  the  right 
which  the  client  had  at  the  time  of  the  deposit  (i/),  and 
is  subject  to  the  rights  of  third  persons  as  against 
him,  so  that  a  prior  encumbrancer  cannot  be  affected 
by  it  j  and  when  a  mortgage  is  paid  off,  the  solicitor 
of  the  mortgagee  cannot  retain  the  deeds  (z). 

Banker's  lien.  A  banker  also  has  a  lien  on  the  securities  deposited 
by  a  customer  for  the  customer's  general  balance  of 
account,  and  this  right  subsists,  where  not  incon- 
sistent with  the  terms  of  a  special  contract  for  a  spe* 
cific  security  (a). 


IJen  only 
commensurate 
with  client's 
rifjrht  at  the 
tinio  of  the 
(IcpiWt. 


Set  off. 


But  the  lien  of  a  solicitor  on  a  sum  due  or  payable 


(v)  Boz4m  ▼.  Bolland^  4  My.  &  Cr.  358. 

(•9)  2  Sp.  802 ;  Smith's  Man.  342.  Verity  ▼.   Wylde,  4  Drew  427  ; 
Eaymea  t.  Cooper^  33  Beav.  431 ;  Shaw  ▼.  Neale^  6  W.  E.  635. 

(x)  Blunden  v.  De9art,  2  Dr.  &  Warr.  405. 

iy)  Yotmg  t.  Engliih,  7  Bear.  10. 

(z)  2  Sp.  800,  801 ;  Fianeii  t.  Franeit,  5  De  6.  M.  &  G.  108 ;    Tttr- 
ntr  T.  Lett;  7  De  G.  M.  &  G.  243. 

(a)  In  re  European  Bank,  L.  B.  8  Ch.  41. 
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to  a  client  prevents  a  set  off  against  a  sum  due  from 
his  client  {b). 

Bights  in  equity  equiv^alent  to  liens  may  arise  under  Qoasi.Uens. 
various  circumstances.     Thus  real  or  personal  estate  ab  where  a 
may  be  charged  by  an  agreement  express  or  implied^  charge  in  the 
creating  a  trusty  which  equity  will  enforce^  both  against  trust, 
the  person  creating  the  lien^  and  against  others  claim- 
ing, as  volunteers,  or  with  notice,  under  him.     Under 
this  head  will  fall  the  cases  of  legacies  and  portions 
charged  on  land. 

It  has  been  held  that  where  a  man  agrees  to  sell  his  Vendor's  lion 
estate,  and  to  lend  money  to  the  purchaser  for  im-  f°'  improve^ 
proving  the  estate,  he,  still  having  the  legal  estate,  menta. 
will  have  a  lien  for  the  advances  so  made,  as  well  as 
for  the  purchase-money  (c). 

But  it  seoms  that  where  two  or  more  purchase  an  No  lien  whor© 
estate,  and  one  pays  the  money,  and  the  estate  is  con-  *^2  onrpays 
veyed  to  them  both,  the  one  who  pays  the  money  gains  the  money, 
neither  a   lien  nor  a  mortgage,  because  there  is  no 
contract  for  either ;  the  only  remedy  he  has  is  to  file  a 
bill  for  contribution  (rf). 

If  one  of  two  joint-tenants  of  a  lease  renew  for  the  Joint-tenant's 
benefit  of  both,  he  will  have  a  lien  on  the  moiety  of  Jf  "g„^^",j '* 
the  other  joint-tenant  for  a  moiety  of  the  fines  and  lease, 
expenses  (e). 

Other  cases  of  lien  are  those  of  the  vendor  for  un-  Lien  for 
paid,  and  of  the  purchaser  for  prematurely  paid,  pur-  ^hiw^^lmonev 
chase-money,  which  will  be  found  treated  of  in  the 
chapter  on  Constructive  Trusts. 

(b)  Ex  parte  Clelandy  L.  R.  2  Ch.  808 ;  Hx  parte  Smith,  L.  R.  3  Ch. 
125. 
(r)  Ex  parte  Linden,  I  Moni.  D.  &  D.  436 ;  2  Sp.  803. 
{d)  2  Sp.  803. 
\t)  Ex  parte  Grace,  1  B.  &  P.  376. 


286 


PENALTIES  AND  FORFEITURES- 


CHAPTER  XX. 


PENALTIES   AND   FORFEITURES. 


Doctrine.  The  doctrine  of  equity  with  regard  to  penalties  and 
forfeitures  may  be  stated  in  the  following  words — 
Wherever  a  penalty  or  a  forfeiture  is  inserted,  merely 
to  secure  the  performance  of  some  act,  or  the  enjoyment 
of  some  right  or  benefit,  equity  regards  the  perform- 
ance of  such  act,  or  the  enjoyment  of  such  right  or 
benefit,  as  the  substantial  and  principal  intent  of  the 
instrument,  and  the  penalty  or  forfeiture,  as  only  ac- 
cessary, and  will  therefore  relieve  against  the  penalty 

Com^nsation  or  forfeiture  by  simply  decreeing  a  compensation  in 
lieu  of  the  same,  proportionate  to  the  damage  really 
sustained  (/). 


Penalty,  &c., 
deemed  i 
Bary 


acces- 


Can  compens- 
ation be 
made  ? 

If  it  can, 
equity  re- 
lieves. 


In  all  these  cases,  the  general  test  by  which  to 
ascertain  whether  relief  can  or  cannot  be  had  in  equity, 
is  to  consider  whether  compensation  can  or  cannot  be 
made.  If  compensation  can  be  made,  thenif  thepenalty 
is  to  secure  the  mere  payment  of  money,  courts  of 
eqnity  will  relieve  the  party  upon  his  paying  the  prin- 
cipal and  interest  (gr).  If  it  is  to  secure  the  performance 
of  some  collateral  act  or  undertaking,  the  court  will 
ascertain  the  amount  of  damages  and  grant  relief  on 
payment  thereof  (A). 


Partr  cannot  Although  equity  will  generally  relieve  against  a 
tract  by  payhig  Penalty,  where  it  is  only  intended  to  secure  the  per- 
the  penalty,      formance  of  a  contract ;  on  the  other  hand,  it  will  not 


(/)  Shman  v.  Walter,  2  L.  C.  1094;  St.  1314—1320. 

(si)  Elliott  T.  Turner,  13  Sim.  477. 

(A)  St.  1314;  Daniell»8  Ch.  Pr.  1610—1612. 


PENALTIES  AND  FORFEITURES.  287 

permit  the  party  bound  by  the  agreement  to  avoid 
that  agreement  by  paying  the  stipulated  penalty.  "  The 
general  rule  of  equity,"  observes  Lord  St  Leonards, 
in  French  v.  Macale  (i),  "  is,  that  if  a  thing  be  agreed 
upon  to  be  done,  though  there  is  a  penalty  annexed  to 
its  performance,  yet  the  very  thing  itself  must  be 
done  0)-'*  * 

Where,  however,  upon  the  construction  of  the  con-  Where  cove- 
tract,  the  real  intent  of  the  contract  is  that  a  cove-  So'cither"^ 
nantor  should  have  either  of  two  alternative  covenants  of  two 
at  his  option ;  that  if  he  elects  to  perform  one  of  those  y^iS^cr  forgone 
alternatives,  he  is  to  pay  a  certain  sum  of  money,  but  alternative 
that,  if  he  chooses  to  perform  the  other  alternative,  he  other,  it  is  not 
is  to  pay  an  additional  sum  of  money,  in  such  a  case,  *  penalty, 
equity  will  look  upon  the  additional  payment,  not  as  a 
penalty,  but  as  liquidated  damages  fixed  on  by  the 
parties,  and  will  neither  relieve  the  covenantor  from 
payment  of  the  additional  sum  agreed  upon,  on  doing 
such  latter  alternative  act ;  nor,  on  the  other  hand, 
will  it  compel  him  to  abstain  from  performing  which- 
ever alternative  he  may  choose.     This  distinction  is 
taken  by  Lord  St  Leonards,  in  the  case  of  French  v.  French  v. 
Macale  (fc),  where  he  lays  down  the  law  as  follows : —  ^^^^^ 
"  If  a  man  covenant  to  abstain  from  doing  a  certain  act, 
and  agree  that  if  he  do  it,  he  will  pay  a  sum  of  money, 
it  would  seem  that  he  will  be  compelled  to  abstain  from 
doing  that  act ;  and  just  as  in  the  converse  case,  he 
cannot  elect  to  break  his  engagement  by  paying  for 

his  violation  of  the  contract The  question  for 

the  court  to  ascertain  is,  whether  the  party  is  restricted 
by  covenant  from  doing  the  particular  act,  although, 
if  he  do  it,  a  payment  is  reserved ;  or  whether,  accord- 
ing to  the  true  construction  of  the  contract,  its  mean- 
ing is,  that  the  one  party  shall  have  a  right  to  do  the 
act,  on  payment  of  what  is  agreed  upon  as  an  equiva- 

(•)  2  Drew.  &  War.  274. 

Ij)  Howard  t.  Hopkynt,  2  Atk.  370. 

\k)  Ubi  supra.  See  also  Farjitt  T.  Change,  L.  R.  16  £q.  36. 
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lent.  If  a  man  let  meadow-land  for  two  guineas  an 
acre,  and  tlie  contract  is,  that  if  the  tenant  choose  to 
employ  it  in  tillage,  he  may  do  so,  paying  an  addi- 
tional rent  of  two  guineas  an  acre,  no  doubt  this  is  a 
perfectly  good  and  unobjectionable  contract;  thebreak- 
ing-up  the  land  is  not  inconsistent  with  the  contract 
*  which  provides  that  in  case  the  act  is  done,  the 
landlord  is  to  receive  an  increased  rent."  Lord  Rosslyn 
said  of  such  a  case  as  this  (Z),  "  that  it  was  the  demise  of 
land  to  a  lessee,  to  do  with  it  as  he  thought  proper  ; 
but  if  he  used  it  in  one  way,  he  was  to  pay  one  rent, 
and  if  in  another,  another;  that  is  a  different  case 
from  an  agreement  not  to  do  a  thing,  with  a  penalty 
for  doing  it  (m).'' 


Rules  as  to 
distinction 
between  a 
penalty  and 
liquidated 
damages. 


Having  premised  the  above  general  remarks,  it  is 
proposed  to  lay  down  a  few  rules  which  may  aid  the 
student  in  a^rriving  at  a  solution  of  the  question, 
whether  a  sum  mentioned  in  an  agreement  to  be  paid  for 
a  breach,  is  to  be  treated  as  a  penalty,  or  as  liquidated 
and  ascertained  damages  : — 


1.  Smaller  1.  Where  the  payment  of  a  smaller  sum  is  secured 

sum  secured  by  jjy  ^  larger,  the  sum  agreed  for  must  always  be  con- 
sidered as  a  penalty  (n). 


2.  Covenant 
to  do  several 
things,  and 
one  sum  for 
breach  of  any 
or  ali. 


Kembhj, 
Farren, 


2.  Where  a  deed  contains  covenants,  or  an  agree- 
ment contains  provisions  for  the  performance  of  several 
acts,  and  then  a  sum  is  stated  at  the  end  to  be  paid 
upon  the  breach  of  any  or  of  all  Such  stipulations,  and 
that  sum  will  be  in  some  instances  too  large  and  in 
others  too  small  a  compensation  for  the  injury  thereby 
occasioned,  that  sum  is  to  be  considered  as  a  penalty. 
Thus,  mKembler.Farreii  (o),  the  defendanthad  engaged 


(/)  Hardt/  ▼.  Martin,  1  Cox,  27. 

(w)  Herbert  ▼.  Salisbury  f  Yeovil  JRailtcay  Company ,  L.  R.  2  Eq.  221. 
(n)  jiatley  t.  WeldoHf  2  B.  &  P.  350—364 ;  Aylet  t.  Ihdd,  2  Atk.  239. 
(o)  6  Bing.  141. 
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to  act  as  principal  comedian  at  Covent  Garden  for  four 
seasons^  conforming  in  all  things  to  the  rules  of  the 
theatre.  The  plaintiff  was  to  pay  the  defendant  £3. 6s. 
8d.  every  night  the  theatre  was  open^  with  other  terms. 
The  agreement  contained  a  clause,  that  if  either  of  the 
parties  should  neglect  or  refuse  to  fulfil  the  said  agree- 
ment, or  any  part  thereof,  or  any  stipulation  therein 
contained,  such  party  should  pay  to  the  other  the  sum 
of  £1000,  to  which  sum  it  was  thereby  agreed  that  the 
damages  sustained  by  such  omission  should  amount, 
and  which  sum  was  thereby  declared  by  the  parties  to 
be  liquidated  and  ascertained  damages,  and  not  a  penalty 
or  penal  sum  or  in  the  nature  thereof.  The  breach 
alleged  was  that  the  defendant  refused  to  act  during 
the  second  season.  Notwithstanding  these  sweeping 
words,  the  court  decided  that  the  sum  must  be  taken 
to  be  a  penalty,  as  it  was  not  limited  to  those  breaches 
which  were  of  an  uncertain  nature  and  amount.  And 
Tindal,  C.  J.,  said,  ''that  a  very  large  sum  should 
become  immediately  payable,  in  consequence  of  the 
non-payment  of  a  very  small  sum,  and  that  the  former 
should  not  be  considered  a  penalty,  appears  to  be  a 
contradiction  in  terms  (p).'^ 

3.  On  the  other  hand,  if  there  be  a  contract  consist-  3.  Where 
ing  of  one  or  more  stipulations,  the  damages  frdm  the  J^^r^ciunnot 
breach  of  which  cannot  be  measured,  then  the  contract  be  measored. 
must  be  taken  to  have  meant  that  the  sum  agreed  on 

was  to  be  liquidated  damages,  and  not  a  penalty  (q). 

4.  There  never  was  any  doubt  that  if  there  be  only  4.  if  only  one 
one  event  upon  which  the  money  is  to  become  payable,  «\^."*  ^'^ 
and  there  is  no  adequate  means  of  ascertammg  the  is  to  be  pay- 
precise  damage  that  may  result  to  the  plaintiff  from  *^^*'*  ^^i  ^\ 
the  breach  of  the  contract,  it  is  perfectly  competent  to  certaining 

____^ damage. 

(p)  Maynn  on  Dam.  2nd  ed.  102 ;  Daviet  t.  Penton,  6  B.  &  C.  223 ; 
ffomer  t.  Flintoff,  9  M.  &  W.  681 ;  3  Byth.  &  Jarm.  Conv.  bv  Sweet. 
325 ;  IHmech  v.  Oorlett,  12  Moo.  P.  C.  C.  199. 

{q)  Mayne  on  Dam.  2nd  ed.  103  ;  Atkym  t.  Kinnier,  4  Ezcb.  776 — 
783 ;  Oaltworlhy  t.  Sti-uit,  1  £xch.  659. 
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the  parties  to  fix  a  given  amount  of  compensation  in 
order  to  avoid  the  difficulty  (r). 

5.  The  mere  5.  The  mere  use  of  the  term  ''penalty/'  or  "  liqui- 
"  peifalK*^™or  ^^^^  damages/'  does  not  determine  the  intention  of 
"  liquidated      the  parties  that  the  sum  stipulated  should  really  be 

condusfic."^*  ^^^*  ^^  ^®  ®^^^  ^^  ^®  5  ^"*  ^*  ^^  ^^^^  ^^7  ^^^^^  question 
A  question  of    of  Construction,  to  be  determined  by  the  nature  of  the 
cons  rue  ion.     provisions,  and  the  language  of  the  whole   instru- 
ment {s). 

6.  Court  leans  6.  Where  the  expressions  are  doubtful  or  contra- 
stniing  sum  "as  dictory,  the  court,  it  seems,  will  lean  in  favour  of  the 
a  penalty.        construction  which  treats  the  sum  named  as  a  penalty 

only,  and  not  as  fixing  the  measure  of  the  damages, 
such  construction  being  mostconsonantwith  justice  (t). 
But  the  mere  largeness  of  the  amount  fixed  will  not 
per  86  be  sufficient  reason  for  holding  it  to  be  a 
penalty  {n). 

Forfeitures  The  same  general  principles  which  apply  to  equitable 

MmTprin-  relief  against  penalties,  govern  the  courts  of  equity  in 
ciples  as  relieving  against  forfeitures.    Thus,  equity  will  relievo 

^^     "'         against  the  forfeiture  of  a  lease  for  non-payment  of 
rent,  on  the  lessee  paying  what  is  due  (v). 


of  covenant  to 
repair 


Forfeiture  ^^  seems  not  quite  settled  whether  equity  will  relieve 

from  breach  against  a  forfeiture  arising  from  a  breach  of  covenant 
to  repair ;  though  the  general  leaning  of  the  court  seems 
to  be  against  granting  relief  in  the  absence  of  special 
circumstances  (iv).    Equity  will  require  the  covenantee 

(r)  Sainter  v.  Ferffuton,  7  C.  B.  730 ;  Sparrow  v.  Pari*,  8  Jur.  N.  8. 
391 ;  Byth.  &  Jarm.  Cony,  by  Sweet.  326  ;  Mayne  on  Dam.  67. 

(«)  Dimeeh  v.  Corlett,  12  Moo.  P.  C.  C.  199 ;  Green  v.  Ptice,  13  M. 
&  W.  701 ;  16  M.  &.  W.  346 ;  Jones  t.  Green,  3  You.  &  J.  304. 

(0  J)avie*  y.  Penton,  6  B.  &  G.  216. 

(u)  Aitky  V.  Weldon,  2  B.  &  P.  351. 

{v)  Freem.  Ch.  Rep.  114.  The  common  law  courts  may  now  relieve 
in  such  a  case,  15  k  16  Vict.,  c.  76,8S.  210—212 ;  23  &  21  Vict,  c  126. 
B.  1 ;  Boxcuer  v.  Colby,  1  Hare,  126. 

(ir)  Hill  V.  Barclay,  18  Ves.  62, 
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to  be  satisfied  with  a  substantial  performance  on  (he 
part  of  the  covenantor,  where  the  nature  of  the  covenant 
admits  of  such  performance.  But  if  the  contract  be 
such  that  the  court  cannot  secure  its  substantial  per- 
formance, or  where  it  is  of  the  very  essence  of  the  con- 
tract that  it  should  be  strictly  performed,  equity  will  not 
relieve  against  a  forfeiture  for  non-performance  (x). 

The  courts  of  equity  could  not  relieve  a  tenant  from  Breach  of 
forfeiture  for  breach  of  a  covenant  to  insure  (y).  "Lord  f**^®**"*^  ^ 
Eldon  laid  it  down  that  the  court  would  not  relieve 
against  breaches  of  covenant  except  in  cases  where 
payment  of  money  is  a  complete  compensation,  and 
will  put  the  party  in  the  same  situation  as  he  would 
have  been  if  there  had  been  no  breach.     In  this  case 
the  landlord  could  not  by  any  payment  of  money  be 
put  into  the  situation,  as  he  was  entitled  to  be  under 
the  covenant.'*  This  rule  having  been  found  to  operate 
very  hardly  on  lessees  who,   through   inadvertence, 
neglected  to  insure,  the  legislature  stepped  in  and 
remedied  it.     Under  22  &  23  Vict.,  c.  35,  s.  4,  the  22  &  23  Vict., 
court  of  equity  is  in  certain  cases  entitled  to  relieve  ^'  ^^* 
against  a  forfeiture  for  non-insurance  (2).    And  similar  23  &  24  Vict., 
jurisdiction  has  been  conferred  upon  the  courts  of^'      ' 
common  law,  by  the  Common  Law  Proceedure  Act  of 
1860  (a). 


(jj)  Hill  V.  Barclay,  16  Ves.  402;  18  Ves.  62 ;  Gregory  y.  WiUon^  9 
Hare,  683  ;  Ndket  t.  Gibbon,  3  Drew.  681 ;  Bamford  r.  Creasy,  3  Giff. 
675 ;  Croft  v.  Goldamid,  24  BeaT.  312. 

(y)  Green  v*  Bridges,  4  Sim.  96. 

{z)  Page  ▼.  Bennet,  2  Giff.  117. 

(a)  23  &  24  Vict ,  c.  126,  n.  2,  3. 


PART  III. 


EXCLUSIVE  JURISDICTION — ^PEESONS   UNDER  DISABILITY. 


CHAPTER  I. 

KARRIGD   WOMEN — SEPARATE   ESTATE. 

In  no  respect  do  the  rules  of  equity  show  a  more 
complete  divergence  from  those  of  the  common  law 
than  in  the  subject  of  the  rights  and  liabilities  of 
married  women. 


The  husband 
takes  all  her 
property  as  a 
general  rule. 


Rights  of  By  the  common  law  the  husband  on  marrying  be- 

fane  covert  at    ^omes  entitled  to  receive  the  rents  and  profits  of  the 

common  law.         ,  ,.,....* 

wife's  real  estates  during  their  joint  lives  (6)  ;  he  be- 
comes absolutely  entitled  to  all  her  chattels  personal 
in  possession  (c),  and  to  her  choses  in  action  if  he 
reduce  them  into  possession  during  coverture  [d) ;  or 
if  he  do  not,  but  survive  her,  he  (p),  and  after  his  death 
his  administrator  (/),  on  taking  out  administration  to 
the  wife,  is  entitled  to  recover.  He  also  becomes 
entitled  to  her  legal  chattels  real,  with  full  power  to 
aliene  them  even  though  reversionary  (^);  though 
if  he  die  before  his  wife  without  having  reduced 
into  possession  her  choses  in  action  (A),  or  without 

(b)  Polyhlank  t.  Hawkins^  Doug.  329;  Moore  t.  Vinttn,  12  Sim. 
161. 

(<?)  Co.  Litt.  300  a. 

(d)  Seawen  v.  Slunt,  7  Veg.  294  ;  JFiidman  t.  Wtldman^  9  Ves.  174 ; 
Co.  Litt.  351. 

{e)  BetU  T.  Kimpton,  2  B.  &  Ad.  277 ;  JProudley  t.  Fielder,  2  Kj.  & 
K.  57. 

(/)  In  the  goods  of  Harding,  L.  B.  2  P.  &  D.  394. 

\g)  Bonne  r.  Hart,  2  Ross.  &  My.  363 ;  Be^ee  t.  Bandy,  2  AtL 
207  ;  3  Russ.  72,  n.    See  also  p.  322,  pott, 

\h)  Co.  Litt.  351  h. 
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having  aliened  her  chattels  real  {i),  they  will  survive 
to  her. 

The  husband  acquires  this  interest  in  the  property  In  considera- 
of  his  wife  in  consideration  of  the  obligation,  which  maintainmir 
upon  marriage  he  contracts,  of  maintaining  her.     But  her. 
while  the  courts  of  common  law  were  thus  active  in  legi  a™om-*' 
enforcing  the  rights  of  the  husband,  they  did  so  to  mon  law. 
the  detriment  of  the  wife  ;  they  gave  her  no  remedy 
whatever  in  case  of  the  husband's  refusing  or  neglect- 
ing to  fulfil  the  duties  thus  cast  upon  him,  or  in  the 
case  of  the  husband's  bankruptcy  or  insolvency.     In 
all  these  cases,  therefore,  a  married  woman  resorting 
to  the  common  law  might  have  been  left  utterly  des- 
titute, no  matter  how  large  the  fortune  she  might 
have  brought  to  her  husband  on  marriage.     Can  it 
be  a  matter  of  surprise,  therefore,  that  equity,  hold- 
ing that  there  should  be  no  wrong  without  a  remedy, 
found  ample  ground  for  its  interference,  and  raised 
up,  witli  reference  to  married  women,  a  system  founded  Interference 
on  justice  and  right,  and  utterly  in  contravention  of*^  ©quity. 
the  doctrines  of  the  common  law. 

So  beneficial  has  this  equitable  jurisdiction  proved  Biarried 
to  be,  and  so  much  in  harmony  with  the  requirements  pjoMrty*Act 
of  modem  society,  that  it  has  at  length  received  a  1870, 33  &  34 
legislative  sanction.     By  the  Manded  Women's  Pro-    *®  »  *• 
perty  Act,  1870,  a  feme  covert  is  enabled  to  obtain  a 
legal. title  to  certain  classes  of  property,  and  to  protect 
the  same  by  independent  proceedings  in  courts  of  law, 
in  the  same  manner  as  a  feme  sole. 

Her  position  under  the  act  will  be  treated  of  here-  Protectire    ' 
after;  for  the  present,  it  is  proposed  to  consider  tli© ^^"coiirt^of 
original  jurisdiction  of  the  Court  of  Chancery,  which,  Chancery, 
it  is  apprehended,  still  continues  in  its  entirety,  though 
with  a  scope  widened  by  the  recent  legislation.     The 

(0  Co.  Liu.  351 1. 
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mode  in  whicli  Chancery  exercises  this  beneficial  and 
protective  jurisdiction  over  married  women  and  their 
property,  is  twofold — 

By  pennitting  I.  By  the  creation  of  a  class  of  property  held  to  the 
bTpL^^"^"^  wife's  "  separate  use/'  so  that  her  husband  shall  have 
estate.  no  legal  control  over  it. 


By  allowing 
her  equity 
to  a  settle- 
ment. 


II.  By  insisting,  if  necessary,  upon  the  husband 
making  a  settlement  upon  his  wife  and  children  out  of 
her  property,  whenever  he  is  compelled  to  come  into 
equity  in  order  to  reduce  such  property  into  possession 
by  virtue  of  the  wife's  "  equity  to  a  settlement.^ 


» 


I.  The  wife's 

separate 

estate. 


Teme  covert 
cannot  at  com- 
mon law  hold 
property  apart 
from  her 
liusband. 
But  she  may 
do  80  in 
equity. 


I.  The  wife's  separate  estate. 

At  common  law  the  separate  existence  of  the  wife 
is  not,  as  a  general  rule,  known  or  contemplated,  it 
being  considered  by  the  coverture  merged  in  that  of 
the  husband,  and  the  wife  being  no  more  recognised 
than  is  the  cestui  que  trust  or  the  mortgagor ;  the  legal 
estate,  which  is  the  only  interest  the  law  recognises, 
being  in  others  (j).  She  is  not  permitted  by  the 
common  law  to  take  or  enjoy  any  real  or  personal 
estate  separate  from  and  independent  of  her  husband. 
But  in  equity,  whose  creature  the  wife's  separate 
estate  is  (k),  the  case  is  widely  different.  There  a 
married  woman  is  considered  capable  of  possessing 
property  to  her  own  use,  independently  of  her  hus- 
band ;  and  upon  once  being  permitted  to  hold  property 
to  her  separate  use  as  2k  feme  sole,  she  takes  it  with  all 
its  privileges  and  incidents,  including  the  jus  dispo^ 
nendi  (I). 


Separate 
estate,  how 
created. 


The  wife  may  have  a  separate  estate  created  ont 
of  any  species  of  property,  and  the  modes  in  which 


(y )  Murray  t.  Snrlee,  3  My.  &  K.  220. 
(k)  Brandon  v.  Jlobinsw,  18  Ves.  434. 
(0  Fettiplaee  T.  Gorges,  1  Ves.  Jr.  48. 
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it  has  been  held  that  property  may  belong  to  her 
independently  of  her  hnsband,  are  varioas. 

1.  The  wife  may  hold  separate  estate  by  an  ante-  i.  Bj  ante- 
nnptial  written  agreement  with   the  intended  hns-  ^n*^*  *^^" 
band  for  that  purpose ;  and  such  ante-nuptial  agree- 
ment may  be   made   with    reference    to    her    own 
property,  or  the  property  of  her  husband,  or  of  third 

parties  (m), 

2.  By  special  agreement  with  the  husband  after  2.  By  special 
marriage  in  certain  cases  (n),  or  where  the  husband  J^^^Jf 
deserts  her,  independently  of  the  stat.  20  Jb  21  Vict.,  or  where  he 

C.85(o).  deaertaher. 

By  stat.  20  &  21  Vict.,  c.  85,  s.  21,  amended  21  &,  statatorj 
22  Vict.,  c.  108,  s.  8,  if  a  wife  is  deserted  by  her  f '^^'°*^°*«' " 

'  .        •'  to  separate 

hnsband  she  may  obtain  an  order  of  protection  of  her  estate,  pre- 
property  against  her  husband  and  his  creditors ;  and  ri^\{^men's 
by  20  &  21  Vict.,  c.  85,  s.  25,  if  judicially  separated.  Property  Act, 
she  is  to  be  deemed  a  feme  sole  as  regards  her  property ; 
and  in  case  of  subsequent  cohabitation,  it  shall  be 
held  to  her  separate  use  (p). 

3.  Gifts  also  from  the  husband  to  the  wife  may  be  3.  By  jfifts  to 
made  to  her  separate  use,  where  they  are  made  to  her  ly^jy  ^^ 
absolutely,  and  not  merely  to  be  worn  as  ornaments  of  liusband. 
her  person  only  (q). 

4.  It  seems  also  that  a  gift  from  a  stranger  to  the  4.  By  nfts 

to  her  from 

(m)  Simnumt  T.  SimmotUy  6  Hare,  352 ;  Tullett  y.  Amutrong^  1  Bear. 
21. 

(n)  Haddon  t.  FUtdgate,  1  Swab,  k  Tr.  48 ;  Pride  t.  Bubb,  L.  R.  7. 
Ch.  64. 

(<»)  CecUv,  Juxon,  1  Atk.  278;  Be  Fcpe't  Jhutt,  21  W.  R.  646;  2 
Brighfa  Husb.  &  Wife,  299. 

ip)  In  re  RainedonU  Trusts,  4  Drew.  446 ;  Mtidge  t.  Weedon,  4  De  G. 
A  Jo.  216,  223. 

{q)  Orahatn  t.  Londonderry,  3  Atk.  393  ;  Grant  r.  Grant ^  13  W.  R. 
1067 ;  Mewt  7.  Mewt,  15  Bea?.  529. 
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a  stranger 
during  coTer- 
ture. 


wife  during  her  coverture,  even  though  not  expressed 
to  be  for  her  separate  use,  would  be  for  her  separate 
use  (r). 


5.  By  expren       5.  The  wife  will,  of  course,  hold  all  such  property 
that  purpooe.    ^  ^^^  separate  use  as  has  been  expressly  limited  to 

her  by  devise  or  otherwise  for  that  purpose,  whether 

before  or  after  coverture  («). 


Interposition  It  was  formerly  supposed  that  the  interposition  of 
of  trustees.  trustees  was  in  all  arrangements  of  this  sort,  whether 
made  before  or  after  marriage,  indispensable  for  the 
protection  of  the  wife's  rights  and  interests ;  in  other 
words,  it  was  deemed  absolutely  necessary  that  the 
property,  of  which  the  wife  was  to  have  the  separate 
and  exclusive  use,  should  be  vested  in  trustees  for  her 
benefit ;  and  that  the  agreement  of  the  husband  should 
be  made  with  such  trustees,  or  at  least  with  persons 
contracting  with  them  for  her  benefit.  But  although 
in  strict  propriety  that  should  always  be  done,  yet  it 
is  now  firmly  established  that  the  intervention  of 
UnnecoMarj.  trustees  is  not  indispensable ;  and  that  whenever  real 
or  personal  property  is  given  or  devised  to,  or  settled 
upon,  a  married  woman,  either  before  or  after  marriage, 
for  her  separate  and  exclusive  use,  without  the  inter- 
vention of  trustees,  the  intention  of  the  parties  shall 
be  effectuated  in  equity,  and  the  wife's  interest  pro- 
tected against  the  rights  and  claims  of  her  husband, 
and  of  his  creditors  also  (t).  And  in  such  a  case  the 
husband  will  be  held  a  mere  trustee  for  h^r  (u). 


Husband  a 
trustee  for 
wife. 


Words  creat-        No  particular  form  of  words  is  necessary  in  order  to 
ini?  a  separate  y^gjj  property  in  a  married  woman  for  her  separate  use. 


<r)  Grttham  t.  Zwuhnderty,  3  Atk.  393  ;  1  Brigbfs  Husb.  &  W  ife 
289. 

(«)  St.  1380. 

(t)  Neuflanda  t.  Taynter,  4  My.  &  Cr.  408. 

(u)  Fark$r  t.  Brw^ke^  9  Yes.  683 ;  Eich  t.  Ooektil,  9  Yes.  375 ;  St. 
1380. 
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It  has  been  held  that  the  marital  rights  of  the  husband  No  special 
will  be  defeated  if  there  is  a  gift  or  settlement  of  pro-  **""* 
perty  to  his  wife  or  trustees  for  her^  for  her  **  sole  and 
separate  use''  {v)y  *'  for  her  own  use^  and  at  her  own 
disposal  '^  {w)  /'for  her  own  ase,  independent  of  her  hus- 
band'^  {x)y  **  for  her  own  use  and  benefit,  independent  of 
any  other  person  "  (y ) , "  that  she  should  receive  and  enjoy 
the  issue  and  profits  "  {%) .  As  to  the  effect  of  a  devise  to 
a  woman,  ''  for  her  sole  use  and  benefit/^  there  seems 
to  be  some  doubt  upon  the  authorities.  In  Oilbert  v. 
Lewis  (a),  Westbury,  C,  held  that  a  devise  to  an  un- 
married woman  without  the  intervention  of  trustees, 
for  her  sole  use  and  benefit,  did  not  give  to  her  a 
separate  estate  (&). 

On  the  other  hand,  it  is  no  less  firmly  established  intontion  to 
that  courts  of  equity  will  not  deprive  the  husband  of  SJi'rigbt^t 
his  rights  at  law,  except  by  words  which  leave  no  doubt  be  plain. 
of  the  intention  to  exclude  him.     It  has  been  held,  h^*nJ|[°guffi. 
therefore,  that  no  separate  use  was  created  where  there  cient  for  that 
was  a  mere  direction,  ^'  to  pay  to  a  married  woman  and  P'*'?^*' 
her  assigns  {c)/'  or  where  there  was  a  gift, "  to  her  own 
use  and  benefit  (d),*'  or  to  her  "absolute  use  (e)/'  or 
when  paymept  was  directed  to  be  made  '^  into  her  own 
proper  hands,  to  and  for  her  own  use  and  benefit  (/),'' 
or  when  property  was  given  '*  to  be  under  her  sole 
control  {g).'* 

The  rule  is  laid  down  in  Peacock  v.  Monk  (h),  '*  that  a  The  wife's 

power  of  dis- 

(v)  Parkfr  t.  Brooke,  9  Yet.  683. 

ho)  Inglefield  v.  Coghlan,  2  Coll.  247. 

(:r)  Wagataffe  v.  Smith,  9  Yes.  620. 

(y)  Glover  t.  Holly  16  Sim.  668. 

\z)  Tyrrell  t.  Hope,  2  Atk.  668. 

(a)  1  De  G.  Jo.  k  Sm.  38. 

lb)  In  re  Tarteff'e  Trusts,  1  L.  R.  Eq.  66t. 

\e)  Lwnb  T.  Miines,  6  Yes.  617. 

(d)  Kenemgton  v.  Ihllond,2  Mj.  &  K.  184. 

(e)  Ex  parte  Abbot,  1  Deacon,  338. 
(/)  2V/^  ▼.  i^^>  2  Russ.  &  Mr.  183. 
(ff)  Massey  v.  Parker,  2  Mj.  &  K.  174. 
(A)  2  Yea.  190. 
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position  oyer  feme  covert  acting  with  respect  to  her  separate  property 
ebUte  ^^  is  competent  to  act  in  all  respects  as  if  she  was  a  feme 

sole  (i)/'  Where,  however,  the  restriction  on  anticipa- 
tion is  annexed  to  the  separate  use^  the  power  of 
disposition  is  taken  away. 

As  to  per-  1.  It  is  decided  that  personal  property  settled  upon 

sh^^^^  d*  a/t*^^  cavert  for  her  separate  use,  is  subject  to  all  the 
pose  of  it         incidents  of  property  vested  in  persons  sui  juris,  and 

hu^baud's^con-  ®^®  ™*y  dispose  of  it  without  her  husband's  consent, 
sent  whether  by  act  inter  vivos  (j ),  or  by  will  (Ic),  and  this 

power  extends  to  interests  in  reversion,  as  well  as  to 

tho£e  in  possession  (/). 

As  to  realty.         2.  As  to  real  estate,  it  is  also  determined  that  when 

di^*o8e*of  h      settled  to  the  separate  use  of  a  married  woman,  she  has 

life  estate.        the  Same  power  over  her  life  interest  therein,  as  she 

would  have  as  ^  ferns  sole,  and  a  contract  to  sell  or 

mortgage  that  interest  have  been  always  specifically 

enforced  against  her  (m). 

As  to  her  fee  With  regard  to  real  property  settled  to  the  separate 
stta^**"***'  use  of  d,  ferns  covert  in'  fee,  it  has  finally,  after  much 
dispose  of  them  conflict  of  authorities,  been  decided  in  the  important 
M  iT^a/J«l*^'  case  of  Taylor  v.  Meads  (n),  that  she  may  dispose  of 
9oie.  the  equitable  estate  either  by  will  or  by  an  instrument 

inter  vivos,  not  acknowledged  under  the  Fines  and  Re- 
coveries Act  (o).     And  she  has  this  power  whether 
trustees  be  interposed  or  not  (p).     Even  if  trustees  be 
Assent  of        interposed,  it  is  now  clear  that  a  married  woman  can 

(t)  Hulme  ▼.  Tenant,  I  L.  C.  481. 

U)  WagUoffe  ▼.  Smith,  9  Yes.  520. 

(At)  Fettiplaee  t.  Gorget,  3  Bro.  C.  C.  8 ;  In  the  goods  of  Smith,  1  Sv. 
&  Tr.  126. 

(0  Sturgie  T.  Corp,  13  Yes.  190  ;  Leehmere  v.  Brotheridge,  32  Bear. 
353. 

(m)  Stead  v.  N^elton,  2  Bear.  245  ;  Major  t.  Zanaleg,  2  Bun.  &  Mr. 
357. 

(fi)  34  L.  J.,  Gh.  203  ;  Pride  y.  JBubb,  L.  R.  7  Ch.  64. 

[o)  3  &  4  Will.  lY.,  c.  74,  s.  77. 
0  HaU  T.  Wat^hotue,  13  W.  B.  633. 


e. 


MARRIED  WOMEN.  299 

bind  her  separate  property  without  their  assent^  unless  tnuteea  not 
that  is  rendered  necessary  by  the  instrument  giving  ''®<^®"*^' 
her  the  property  (q). 

Upon  the  principle  that  a  married  woman  as  to  her  Separate  pro- 
separate  property  is  to  be  deemed  2k  feme  soh,  she  will  ^orher^rcach 
render  it  liable  by  concurring  with  her  trustees  in  a  of  tnwt. 
breach  of  trust  (r),  or  by  herself  committing  a  breach  of  Btrained  from 
trust  in  respect  of  other  property  under  the  trust  (s),  anticipation, 
unless  she  is  restrained  from  anticipation  (t). 

If  the  wife^  having  property  settled  to  her  separate  The  sayings 
use,  effect  savings  out  of  it,  she  has  the  same  power  ™^ate**  ^ 
and  control  over  those  savings,  as  she  had  over  the  estate  are  also 
separate  estate  itself ;  for  in  the  quaint  language  of  ^^^ 
Lord  Keeper  Cowper,  "  the  sprout  is  to  savour  of  the 
root  and  to  go  the  same  way  (w) ; "  in  other  words,  if  the 
wife  have  a  power  over  the  capital,  she  has  also  power 
over  the  income  and  accumulations  {v) . 

''  A  wife  having  property  settled  for  her  separate  use  She  may  per- 
is  entitled  to  deal  with  the  money  as  she  pleases.     If  ?**??'  ^^^ 

•^  *     ,  band  to  re- 

she  directly  authorises  the  money  to  be  paid  to  her  ceive  it. 
husband,  he  is  entitled  to  receive  it,  and  she  can  never 
recall  it If  the  husband  and  wife  living  to- 
gether, have  for  a  long  time  so  dealt  with  the  separate 
income  of  the  wife  as  to  show  that  they  must  have 
agreed  that  it  should  come  to  the  hands  of  the  hus- 
band, to  be  used  by  him  (of  course,  for  their  joint 
purposes),  that  would  amount  to  evidence  of  a  direc- 
tion on  her  part  that  the  separate  income,  which  she 


(g)  Ettex  V.  Atkins,  14  Yes.  542 ;  Hodgaon  v.  Hodgmm^  3  £ee.  704. 

(r)  Brewer  ▼.  SwirUe,  2  Sm.  &  Giff.  219 ;  Jtmee  y.  Higgine,  L.  R.  2 
£q.  538. 

(«]  Clive  T.  Careuf,  1  J.  &  H.  199. 

\t)  Lavie*  t.  Hodgeon,  25  Beav.  186 ;  Femherton  y.  M'Qill,  1  Drew. 
&  8m.  266. 

(u)  Oore  T.  Knight,  2  Vem.  535. 

(f )  Newlanih  v.  Fagnterj  4  My.  k  Cr.  408  ;  Humphrey  t.  Miehards, 
2  Jur.  N.  S.  432. 
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otherwise  would  be  entitled  to,  should  be  received  by 
In  any  case  him  (v));  "  and  even,  in  cases  where  she  is  entitled  to  an 
to  only  one  account  against  him  for  such  receipts,  the  general  rule 
year's  account,  seems  to  be,  that  he  shall  be  obliged  to  account  for 

one  year's  receipts  only  («). 

Husband  takes  If  a  feme  covert  having  personal  estate  settled  to  her 
sonaUst^^'  separate  use,  die  without  disposing  of  it,  the  husband 
undisposed  of.   will  be  entitled  to  it ;  as  to  so  much  thereof  as  may 

consist  of  cash,  furniture,  or  other  personal  chattels, 
Jure  maritu  or  chattels  real  (t/),  he  will  take  in  his  marital  right  (z), 
Or  as  her         and  as  to  SO  much  as  may  consist  of  *'  choses  in  action," 

he  will  be  entitled  to  take  as  her  administrator  (a). 


mcnt. 


Property  Although  a  man  having  a  general  power  of  appoint- 

general  power  ™eiit  over  property,  which,  in  default  of  appointment, 
^  *PPo"it-  goes  to  others,  by  exercising  his  power  makes  the 
appointed  property  assets  for  payment  of  his  debts  (fc), 
yet  it  has  been  held  that  if  a  married  woman  exer- 
cises such  a  power,  although  having  a  life  estate  to 
her  separate  use,  the  appointed  property  will  not  be 
applicable  to  the  payment  of  her  debts,  except  only 
in  the  single  case  of  her  fraud. 


Difference 
between  pro- 
perty and 
power  of 
appointment 
in  a  married 
woman. 

Separate 
property  not 
recognised  at 
common  law. 


This  distinction  was  based  upon  the  difference  be- 
tween property  and  power.  A  power  of  appointment 
in  a  married  woman  is  a  very  different  thing  from  pro* 
perty  to  her  separate  use.  Separate  use  is  purely  a 
creature  of  equity,  and  utterly  unknown  to  the*  com- 
mon law ;  whereas  that  a  married  woman  has  the  right 
and  capacity  to  exercise  a  power  of  appointment  is  as 


{w)  Caton  T.  RideotU,  1  Mac  &  0.  601 ;  Sowley  t.  XTnunnj  2  E.  ft  J. 
138. 

{x)  Lewin  Tr.  549 ;  Feacbey  on  Settlements,  291  ;  but  see  DarkiH  t. 
Darkin,  17  Beav.  678. 

(y)  Go.  Litt  46  b,  ;  Dyer,  261. 

(z)  MoUmy  T.  Kennedy,  10  Sim.  254 ;  Johnstone  r.  Lumb^  15  Sim. 
308. 

(a)  Proudky  T.  Fielder,  2  My.  ft  E.  57. 

\b)  Jenney  7.  Andrewe^  6  Mad.  264. 
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much  the  doctrine  of  a  court  of  law^  as  it  is  of  a  court 
of  equity.     It  is  not  necessary  she  should  be  regarded  Her  right  to 
as  &fe}ne  sole  in  order  to  do  that ;  although  in  equity  "^^^  y^- 
she  is  a  feme  sole  as  regards  her  separate  estate,  and  nised  at  law 
may  contract  by  express  agreement  a  debt  payable  ***  ^  ^^  ^' 
out  of  that  property^  she  cannot^  it  was  said^  by  mere 
contract,  incur  a  debt  payable  out  of  her  property, 
over  which  she  has  a  mere  power  of  appointment,  be-  Ftme  covert 
cause  she  cannot  contract  a  debt  except  to  the  extent  ^|J^\  Jebt 
of  such  property  as  is  settled  to  her  separate  use ;  to  bind  her 
therefore  her  ordinary  creditors  have  no  right  to  be  SJl^   ^"*" 
paid  out  of  the  fund  which  she  appointed.     But,  not- 
withstanding the  incapacity  of  a  married  woman  to  Except  in  caae 
incur  a  debt  merely  by  contract,  yet  it  is  well  estab-  **'  fr^^^* 
lished  that  a  married  woman  is  capable  of  committing 
a  fraud,  and  is  liable  to  be  visited  with  the  conse-  in  case  of  her 
quences  of  the  commission  of  such  fraud  (c)  ;  that  by  ^^^^' 
fraud  she  renders  her  general  property  liable ;  and  generallj 
further  that,  if  it  be  insufficient,  then,  as  in  the  case  ^^f^d  ap-  ' 
of  a,  feme  sole,  or  a  man,  the  appointed  fund  becomes  pointed  by 
liable  to  supply  any  deficiency  (d).  ^hlL 


The  doctrine  that  property  subject  to  a  married  London  Char- 
woman's  power  of  appointment  is  not  liable  for  the  x^^,^*  ^' 
payment  of  debts  appears  to  have  been  considerably 
modified,  if  not  entirely  overruled,  by  the  decision  of 
the  Privy  Council  in  the  recent  case  of  The  London 
Chartered  Bank  of  Atistralia  v.  Lempriere  (e).  There 
Mrs  Aitkin  was  entitled  to  large  personal  estate,  set- 
tled to  her  separate  use  with  remainder  as  she  should 
by  will  or  deed  appoint.  She  was  not  restrained  from 
anticipation.  At  the  request  of  her  bankers  she  gave 
them  a  letter,  charging  her  interest  (which  was  com- 
prised in  the  settlement)  in  a  fund  standing  to  her 
credit  as  administratrix  of  her  late  husband,  <as  a  se- 


(tf)  Savage  v.  Foster,  9  Mod.  35 ;  Slain  t.  Torrif berry,  11  Gr.  286. 
Id)  Vaughan  T.  VanderUegan^  2  Drew.  165,  363 ;  Shatioek  t.  Skat^ 
toek,  L.  R.  2  Eq.  182. 
(e)  L.  K.  4  P.  C.  572. 
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eiirity  for  overdrafts  on  her  private  banking  account. 
Mrs  Aitkin  sabsequently  made  her  will  in  execution 
"  of  the  power,  and  died  largely  indebted  on  her  private 
account,  whereupon  a  suit  was  brought  to  charge  her 
interest  in  the  fund.  The  cases  of  Vaughan  v.  Van- 
derstegen  and  ShattocJc  v.  Shattock  were  cited  to  show 
that  the  corpus  could  not  be  liable,  but  James,  L.  J., 
in  delivering  the  judgment  of  the  court,  decided  in 
favour  of  the  Bank.  His  lordship  there  said : — '^  In  the 
present  case  it  is  to  be  noted  that  the  gift  id  to  the 
married  woman  for  her  separate  use  for  life,  with  re- 
mainder as  she  should,  notwithstanding  her  coverture, 
by  deed  or  will  appoint,  with  remainder  to  her 
executors  or  administrators.  Their  lordships  are 
satisfied  that  on  the  weight  of  authority  and  on 
principle  they  ought  to  treat  this  as  what  it  is  in  com- 
mon sense,  and  to  common  apprehension  it  would  be, 
an  absolute  gift  to  the  sols  and  separate  use  of  the  lady. 
The  words  are  an  expansion  and  expression  of  what 
would  be  implied  in  the  words  sole  and  separate  use  ; 
and  they  conceive  themselves  at  liberty  to  hold  that 
such  a  form  of  gift  to  a  married  woman,  .without  any 
restriction  on  anticipation,  vests  in  equity  the  entire 
corpus  in  her  for  all  purposes,  as  fully  as  a  similar 
gift  to  a  man  would  vest  it  in  him."  It  will  be  ob- 
served that  in  this  case  the  power  of  appointment, 
which  was  by  deed  or  will,  had  been  exercised  by  will, 
though  on  the  grounds  of  the  decision  as  above  cited 
it  would  appear  that  actual  execution  of  the  power  was 
not  necessary  to  render  tho  fund  liable  to  satisfy  the 
claim  of  the  Bank.  In  the  similar  case  of  Heatley  v. 
Thomas  (/),  cited  with  approval  in  the  judgment, 
the  power  was  exercisable  by  will  only. 

Although  from  an  early  period  courts  of  equity  had 
so  far  departed  from  the  settled  rules  of  law  with 
respect  to  a /erne  covert,  as  to  admit  of  property  being 

(/)  16  Ves.  696. 
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settled  in  trust  for  her  separate  use,  and  had  estab-  Though  gener- 

* ,  ally  regarded 

lished  the  principle  that  with  respect  to  property  so  ^  ^/enteaoie 
settled,  she  should  be  considered  a  feme  sole,  quoad  j°  J^^'^y  ^' 
the  capacity  of  enjoying  and  the  capacity  of  dispos-  ate  estate, 
ing  of  that  property ;  it  is  remarkable  how  long  and  J^?  ?^^^^  °°* 
steadily  they  refused  to  grant  to  her  the  other  capacity  bind  her 
of  a  feme  sole,  that  of  contracting  debts.     It  might  ^JJ^^mj 
very  reasonably  be  considered   that  consistency  re-  debts. 
quired  that  she  should  have  that  capacity  to  the  same  '^®  ™^® 
limited  extent  to  which  she  was  constituted  a  feme 
sole,  although  to  have  extended  her  capacity  of  con- 
tracting  debts  beyond  that   limit  would   have  been 
clearly  a   violation   of  all   principle.     After  a  time, 
however,  being  pressed  by  the  injustice  of  allowing 
her,  after  having  solemnly  and  deliberately  entered 
into  an   engagement  for  the  payment  of  money  to 
continue  in  the  enjoyment  of  her  separate  property  Her  separate 
without  paying  her  creditors,  the  courts,  at  first,  so  bound  by 
far  ventured  to  hold  that  if  she  made  a  contract  for  "^  instrument 

tinder  Be&l 

payment  of  money  by  a  written  instrument,  with  a 
certain  degree  of  formality  and  solemnity,  as  by  a 
bond  under  her  hand  and  seal  (g),  in  that  case,  the  pro- 
perty settled  to  her  separate  use  should  be  made 
liable  to  the  payment  of  it ;  and  this  principle,  if  ^y  ^^^  °' 
principle  it  could  be  called,  was  subsequently  extended 
to  instruments  of  a  less  formal  character,  such  as  to  ^7,^J^^^^U 

'  written  agree- 

bills  of  exchange  (A),  or  promissory-notes  (t),  and  ulti-  meat, 
mately  to  any  written  agreement  (7). 


But  still  the  courts  refused  to  extend  it  to  a  verbal  ^^^^tT  ^'l"^'^ 

,  .  not  allow  lier 

agreement,  or  other  common  assumpsit ;  and  even  as  to  bind  her 
to  those  more  formal  enefasrements  which  they  did  ^<'P»™*® 

^^  Py  1        estate  on  a 

hold  to  be  payable  out  of  the  separate  estate,  they  common  as- 
sumpsit. 

(17)  Hulmey.  Tenant,  1  L.  C.  435;  ffeatleyy.  Thomas,  16  Ves.  696. 

(h)  Stuart  t.  Kirkwall^  3  Mad.  387 ;  Owen  v.  Homan,  4  H.  L.  Gaa. 
997;  H*Ifettrf/  v.  Lavtes,  L.  R.  10  Eq.  88. 

(«)  BuUpiny.  dlarke,  17  Ves.  365 ;  Field  v.  Sowle,  4  Russ.  112. 

ij)  Master  v.  Fuller,  1  Ves.  Jr.  513  ;  Murray  v.  Barlee^  3  My.  &  K. 
209 ;  Pieard  v.  Him,  L.  R.  6  Ch.  274. 
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Erroneously 
held  that 
chax;g:iiig  the 
separate 
estate  was 
executing  a 
power  of  ap- 
pointment. 


Tower  and 
separate  pro- 
perty oon- 
t'ounded. 


Appointees 
under  a  power 
rank  in  order 
ol  time. 


Creditors  of 
separate 
estate  take 
pari  pattu. 


straggled  against  the  notion  of  their  being  regarded 
a-s  debts,  and  for  that  purpose  they  invented  reasons 
to  justify  the   application  of  the  separate  estate  to 
their  payment^  without  recognising  them  as  debt>s,  or 
letting  in  verbal  contracts.     One  suggestion  was  that 
the  act  of  disposing  of^  or  charging^  separate  estate 
by  a  married  woman^  was  in  reality  the  execution  of 
a   power   of  appointment^  and   that    a  formal  and 
solemn  instrument  in  writing  would  operate  as  an 
execution  of  the  power,  which  a  mere  assumpsit  would 
not  do  {k).     The  fallacy  of  this  reasoning  has  been  re- 
peatedly exposed^  and  it  has  been  truly  observed : — 1st, 
that  it  confounds  two  things  which  are  quite  distinct 
in  their  nature,  power,  and  separate  use ;  2nd,  that 
even  supposing  the  act  of  disposing  of  separate  estate 
by  a  married  woman  to  be  regarded  as  the  execution 
of  a  power,  the  reason  assigned  violated  the  principle 
long  established  with  respect  to  powers,  that  a  power 
could  not  be  executed  by  an  instrument  which  did  not 
refer  either  to  the  power  itself,  or  to  the  property 
which  was  the  subject  of  it ;  and  3rd,  that  if  there  be 
several  of  such  instruments,  and  they  are  to  be  re- 
garded as  successive  executions  of  a  power,  the  ap- 
pointees would  rank  in  the  date  of  the  order  of  their 
appointments,   whereas    it   is    held   that  where   the 
persons  claiming  under  such  instruments  are  let  in 
upon  the  separate  property  of  the  party  executing 
them,  they  must  stand  pari  passu.     Another  reason 
suggested  was,  that  as  a  married  woman  has  the  right 
and  capacity  specifically  to  charge  her  separate  estate, 
the  execution, by  her  of  a  formal  written  instrument 
must  be  held  to  indicate  an  intention  to  create  such 
special  charge,  because  otherwise  it  cculd  not  have  any 
operation  (J). 

The  inconsistency  of  drawing  this  distinction  between 


{k)  Murray  y.  BarUe,  3  My.  k  K.  223 ;  Owwna  T.  Dickenson,  1  Cr.  & 
Ph.  53. 

(/}  Murray  t.  Sarlee,  3  My.  &  £.  223. 
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the  different  engagements  of  a  married  woman  having 
separate  estate^  with  reference  to  the  different  forms  in 
which  they  are  contracted,  together  with  the  unsatisfac- 
tory character  of  the  reasons  assigned  to  jostify  sach 
distinction,  haa  forced  itself  more  and  more  on  the  Courts  now 
attention  of  snccessive  judges ;  and  a  growing  tendency  ^^^  g^^^  ^j. 
has  been  manifested  to  adopt  a  more  consistent  course,  tent  that  she 
by  holding,  1st,  That  to  the  same  extent  to  which  ajJJJ^^^  ^^^ 
married  woman  is,  by  courts  of  equity,  constituted  a  ™»y  contract 
feme  sole  with  respect  to  the  capacity  of  disposing  of 
property,  she  ought  also  to  be  regarded  as  a  feme  sole 
with  respect  to  the  capacity  of  contracting  debts,  or 
engagements  in  the  nature  of  debts ;  and,  2nd,  as  a 
corollary  of  the  former,  that  all  such  debts  or  engage- 
ments should  stand  on  the  same  footing,  in  whatever 
form  contracted  (m) .  And,  perhaps,  it  may  now  be  con- 
sidered as  settled,  that  her  separate  estate  may  be 
rendered  liable  on  an  assumpsit  or  verbal  engagement. 
For  Kindersley,  V.-C.,in  MattlwwmaftCacase  (n),  says : — 
*^  It  clearly  is  not  necessary  that  the  contract  should  Her  verbnl 
be  in  writing,  because  it  is  now  admitted  that  if  a  no¥?f!i™toff 
married  woman  enters  into  a  verbal  engagement,  ex-  on  J>cr  sepai  - 
pressly  making  her  estate  liable,  such  contract  would 
bind  it ;  nor  is  it  necessary  that  there  should  be  an 
express  reference  made  to  the  fact  of  there  being  such 
separate  estate,  for  a  bond  or  promissory-note  given 
by  a  married  woman,  without  any  mention  of  her 
separate   estate,   has  long   been   held    sufficient   to 
make  her    separate   estate    liable.      If   the  circum- 
stances are  such  as  to  lead  to  the  conclusion  that 
she    was    contracting   not    for    her    husband,   but 
for  herself,  in  respect  of  her  separate  estate,  that 
separate  estate  will  be  liable  to  satisfy  the  obliga- 
tion (o)/' 


(m)  Vaughan  v.  Vanderstegan,  2  Drew.  182. 
(n)  L.  R.  3  Eq.  787. 

(o)  L.  J.  Tamer's  remarks  in  Johrmn  r.  GtiUagher,  3  De  G  F.  &  Jo 
494. 
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No  personal 
decree  against 


General  ra- 
ffflg^ments 
bind— the 
eorput  of  her 
personalty — 
rents  and 
profits  of  her 
realty. 


And  now  pro- 
bably the 
eorptu  of  her 
realty. 


The  court  can  make  no  personal  decree  against  a 
married  woman  (p).  The  extent  of  the  relief  afforded 
hy  equity  against  the  separate  estate  of  ^feine  covert  is 
thus  laid  down  by  Lord  Thurlow  mHulmey.  Tenant  {q)  : 
'^  Determined  cases  seem  to  go  thus  far^that  the  general 
engagement  of  the  wife  shall  operate  upon  her  personal 
property,  shall  apply  to  the  rents  and  profits  of  her  real 
estate.  ...  I  know  of  no  case  where  the  general  en- 
gagement of  the  wife  has  been  carried  to  the  extent  of 
decreeing  that  the  trustees  of  her  real  estate  shall 
make  conveyance  of  that  real  estate^  and  by  sale,  mori- 
gage,  or  otherwise^  raise  the  money  to  satisfy  that 
general  engagement  on  the  part  of  the  wife  (r)." 
But  since  the  cases  of  Taylor  v.  Meads  and  Hall  y. 
Waterhouse  (s),  it  appears  probable  that  the  corpus  of 
real  estate  will  be  held  to  be  bound  by  a  married 
woman's  general  engagements  (t). 


Bill  for  ad- 
ministration 
of  separate 
estate. 


Creditors  of  a  married  woman  may  after  her  death 
file  a  bill  against  her  representatiyes  for  the  admini- 
stration of  her  separate  estate,  which  will  be  treated  as 
equitable  assets  (u). 


Ori^n  of  re- 
straint on 
anticipation. 


It  has  been  seen  that  when  first  property  was  per- 
mitted to  be  settled  to  the  separate  use  of  a  married 
woman,  equity  viewed  her  as  a  feme  sole  to  the  extent 
of  having  dominion  over  the  property.  It  was,  how- 
ever, soon  found  that  the  concession  to  the  require- 
ments of  justice,  though  useful  and  operative  in  securing 
to  her  a  dominion  over  the  estate  so  devoted  to  her  sup- 
port, was  open  to  this  difficulty,  that  she  being  at 
liberty  to  dispose  of  it  as  a  feme  sole  might   have 


ip)  Franeis  t.  Wiffzell,  1  Mad.  264. 

iq)  1  L.  C.  486. 

(r)  Franeit  v.  JFiffzell,  1  Mad.  268 ;  AyUtt  T.  AtMcn^  1  My.  &  Cr. 
105, 112. 

{a)  Ubi  supra,  p.  298. 

(0  But  see  dicta  in  Shattoek  t.  Shatiock,  L.  R.  2  £q.  182. 

(«)  Owen$  V.  Dickenson,  1  Cr.  &  Pb.  48 ;  Gregory  T.  Loekyer,  6  Madd. 
90 ;  but  see  Shattoek  t.  Shattoek,  ubi  supra. 
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disposed  of  it,  was  neyertheless  left  exposed  to  the  liability  of 
persuasion  or  other  mode  of  influence  of  her  husband,  Xte^'J^ 
which  was  often  found  to  defeat  the  very  purpose  for  by  hQBbiuid*^ 
which  her  separate  property  was  given  her.     To  meet,  %^^'frt 
therefore,  this  new  difficulty,  a  provision  was  adopted  prohibited 
of  prohibiting  the  anticipation  of  the  income,  so  that  t^^ufoome  "^ 
the  wife  should  have  no  dominion  over  it  till  the  pay-  ^fore  actu- 
mentsactuallybecamedue  (v).  And  this  mode  of  settle- 
ment  was  supported  on  the  following  reasoning : — That 
separate  estate  is  purely  a  creature  of  equity,  devised 
for  the  protection  of  married  women,  and  that  being 
such,  equity  has  a  right  to  act  upon  its  own  creature, 
and  to  modify  it  so  as  to  further  the  object  for  which 
separate  estate  was  first  created  (w).     It  was  for  some 
time  thought  that  a  similar  fetter  might  be  imposed 
on   property  enjoyed  by  men,  without    relation  to 
the  married  state,  but  Lord   Eldon,  in  Brandon  v.  A  man  or/«fn# 
Robinson  {«),  decided  that  in  the  case  of  disposition  J^  pj^ibit4sd! 
to  a  man,  the  jus  disponendi  cannot  be  taken  away 
from  him  by  a  mere  prohibition  against  alienation. 

The  power  of  courts  of  equity  to  impose  restraints 
upon  the  alienation  by  married  woman  of  their  separate 
property  having  been  established,  the  question  next 
arose  as  to  whether  these  restraints  were  to  be  confined 
to  an  actually  existing  coverture,  or  might  be  extended 
to  take  effect  upon  a  future  marriage.     After  much  The  restraint 
conflict  of  opinion  it  was  eventually  determined,  in  ftjjjjjj^oler- 
Tullettv.  Armstrong  {y),  that  the  restriction  attached  to  tnres. 
a  subsequent  marriage.     The  Master  of  the  Bolls,  in 
that  case,  lays  down  the  following  general  propositions  General  rules. 
on  the  nature  and  effect  of  the  clause  in  restraint  of 
anticipation : — 

''  If  the  gift  be  made  for  her  sole  and  separate  use  She  has  a 

. juM  disponendi 

{v)  Pyhut  T.  Smith,  3  6ro.  C.  C.  339. 
\w)  TuUett  ▼.  Anmtrong,  1  Beav.  22. 
(x)  18  Yes.  429. 
(y)  1  BeaT.  1. 
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oTer  her  without  more,  she  has,  during  her  coverture,  an  alien- 

per^        '    ^^^^  estate  independent  of  her  husband. 

If  restrained,        <^  If  the  ffift  be  made  for  her  sole  and  separate  use, 

she  IS  entitled       •.•i..i.        iii  t-        .-i 

to  the  present  Without  power  to  auenate,  she  has,  during  the  cover- 
enjoyment       ture,  the  present  enjoyment  of  an  unalienable  estate 

exclusively.        .,  jxrv      t!^v      j 

independent  of  her  husband. 

Separate  "  In  either  of  these  cases  she  has,  when  discovert, 

or^thout  ^  power  of  alienation ;  the  restraint  is  annexed  to  the 
restraint  exists  separate  estate  only,  and  the  separate  estate  has  its 
coverture!*^  existence  only  during  coverture  ;  whilst  the  woman  is 
discovert,  the  separate  estate,  whether  modified  by  re- 
straint or  not,  is  suspended  and  has  no  operation. 
Will  arise  on  though  it  is  capable  of  arising  upon  the  happening  of 
marna^e.         ^  marriage.     The  restriction  cannot  be  considered  dis- 

Ilestraint  on        .  " 

alienation  de-   tinctly  from  the  separate  estate  of  which  it  is  only  a 
P®°*^  ^fi*"5  modification;  to  say  that  the  restriction  exists  is  saying 
tion  of,  separ-  no  more  than  that  the  separate  estate  is  so  modified. 
a^dlhSfnT      •  •  •  If  there  be  no  separate  estate,  there  can  be  no 
independent      such  restriction,  as  that  which  is  now  under  considera- 
existence.         tion.     The  separate  estate  may,  and  often  does,  exist 
without  the  restriction,  but  the  restriction  has  no  in- 
dependent existence ;  when  found,  it  is  a  modification 
of  the  separate  estate,  and  inseparable  from  it"  (z). 

When  dis-  Inasmuch  as  a  woman,   when  discovert,  has  full 

covert  she  has 

full  powers  power  of  alienation  over  her  separate  estate,  even 
of  alienation,    though  coupled  with  a  restraint  against  alienation,  the 

question  sometimes  arises,  whether  the  lady  has  not 
In  what  cases  by  her  acts  acquired  the  propei-ty  unfettered  or  unre- 
beVholiv^*^^  stricted  by  any  trust  or  restraint,  so  that  neither  would 
destroyed,  attach  upon  her  marriage,  as  they  would  have  done  in 
^t!^h"on*^  the  absence  of  such  acts.  Thus,  in  Wii^h  ty.  Wright  (a) , 
marriage.         stock  was  bequeathed  to  a  woman  upon  trust  for  her 

separate  use,  without  power  of  anticipation,  but  without 

(s)  WoodmeaUm  v.  Walkn,  2  Russ.  &  My.  197. 
(a)  2  J.  &  H.  647. 


MARRIED  WOMEN.  309 

the  intervention  of  trustees ;  she  afterwards^  being  dis- 
covert and  sui  juris,  sold  the  stocky  spent  a  portion  of 
the  proceeds,  and  invested  the  rest  in  shares  of  a  joint- 
stock  bank  and  Canada  bonds.     Held,  that  by  doing  so 
she  had  determined  the  trust  for  her  separate  use. 
Wood,  V.-C,  said : — "  Had  she  allowed  the  property  If  property 
to  remain  in  statu  quo,  had  she  left  it  until  her  marriage  "^^^  ** 
in  the  form  of  investment  in  which  it  was  bequeathed  husband  must 
to  her  by  her  parents,  then,  according  to  Newlands  v.  Jhe  trusli  im- 
Paynter  (b),  the  husband  must  have  been  considered  as  pressed  upon 
adopting  the  property  in  the  state  in  which  they  left  **' 
it,  and  subject  to  the  trusts,  that,  while  in  that  state, 
they  had  impressed  upon  it.     But  she  did  not  leave  it  But  if  she  sell 
in  that  form;  having  the  sole  ownership  of  the  property,  J^^  purchMe-* 
and  being  single  and  »ui  juris,  she  sold  it  and  received  money,  the 
the  purchase-money.     When  the  property  was  in  her  Grovel  *" 
hands  as  money,  it  was  absolutely  hers,  as  if  it  had 
never  been  fettered  by  any  trust  whatever.     By  selling 
the  property,  she  disposed  of  it  finally  and  entirely  (c)." 

As  in  the  case  of  the  separate  use,  no  particular  form  What  words 
of  words  is  necessary  to  restrain  alienation,  if  the  in-  2e,^J[JI^ 
tention  be  clear.  Thus,  when  property  was  settled, 
and  it  was  directed  that  the  trustee  should,  during  the 
lady's  life,  receive  the  income  "  when  and  as  often  as 
the  same  should  become  due,''  and  pay  it  to  such  per- 
sons as  she  might  from  time  to  time  appoint,  or  to 
permit  her  to  receive  it  for  her  separate  use ;  and  that 
her  receipts,  or  the  receipts  of  any  person  to  whom  she 
might  appoint  the  same  after  it  sJiould  become  dvs, 
should  be  valid  discharges  for  it ;  it  was  held  that  she 
was  restrained  from  anticipating  the  income  {d) .  Soalso 
where  property  is  given  to  the  separate  use  of  a  married 
woman,  ''  not  to  be  sold  or  mortgaged,''  she  will  take 
with  a  restraint  on  alienation  (a). 

{b)  4  My.  &  Cr.  40S. 
(c)  Buttanahaw  T.  Martin,  Johns.  89. 

(<f)  Field  T.  Evam,  15  Sim.  376 ;  B<Ucer  t.  Bradley,  7  De  G.  M.  t  6. 
697. 

(«)  Steedman  ▼.  Poole^  6  Ha.  198 ;  BoifgH  T.  Meux^  1  ColL  138. 
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What  words         On  the  other  hand^  where  a  testator  bequeathed  a 
eient.  '   ®^°^  ^^  stock  in  trust  for  the  separate  use  of  his  wife 

for  her  life,  and  directed  that  it  '^  should  remain  during 
her  life,  and  be,  under  the  orders  of  the  trustees,  made 
a  duly  administered  provision  for  her,  and  the  interest 
"  On  her  per-   gtven  to  her  on  her  personal  appearance  and  receipt/' 
ance  an^^*""    ^7  ^^7  banker  the  trustees  might  appoint,  it  was  held 
receipt."  that  the  widow,  who  had  married  again,  was  not  re- 

strained from  alienating  her  interest  in  the  stock  (/). 
Where  expressions  are  used  giving  the  wife  a  right  to 
receive  separate  property  "  with  her  own  hands  from 
time  to  time,*'  or  so  that  her  receipts  "alone,  for  what 
should  be  actually  '^  paid  into  her  own  proper  hands, 
should  "be  good  discharges,"  they  are,  to  use  the 
words  of  Lord  Eldon,  "  only  an  unfolding  of  all  that 
is  implied  in  a  gift  to  the  separate  use  {g)" 

Court  of  But  although  it  be  true  "  that  these  cases  of  separ- 

diBpenaTwirti  ^^^  ^®®®  ^^^  restraints  are  mere  creatures  of  equity," 
the  fetter  on  still  it  does  not  follow  that  a  court  of  equity  can  dis- 
lenation.  pense  with  or  mould  this  fetter  as,  and  when,  it  thinks 
fit,  any  more  than  it  could  do  so  with  other  trusts.  It 
was  held,  therefore,  where  a  testator  gave  a  legacy  to 
a  married  woman  upon  condition  that  within  twelve 
months  she  conveyed  her  separate  estate  which  was 
subject  to  a  restraint  against  anticipation,  that  the 
court  had  no  power  to  release  it  from  that  restraint^ 
eve^  where  it  would  be  clearly  for  her  benefit  (fc). 

Married  Such  being  the  rights  and  liabilities   of  married 

perty^llct,  '  womou,  arising  from  the  equitable  doctrine  of  separate 
1S70, 33  &  34  estate,  it  remains  to  consider  their  position  under  the 
Vict.,  c.  93.     jj^^^Q^  Women's  Property  Act,  1 870.     By  this  act, 

(/)  In  re  RouU  Trutt,  1  Sim.  N.  8.  196. 

\g)  PmrJkes  ▼.  White,  11  Yes.  222  ;  Aet^  r.  JThiie,  1  Sim.  ft  81. 429  ; 
XoM  ▼.  Sharrod,  11  W.  R.  366. 

(A)  Robineon  t.  WTmlwri^ht;  21  Bear.  214  ;  6  De  O.  M.  ft  G.  635  ; 
GasMft  Tmsts,  11  Jur.  N.  8.  780 ;  bat  see  Sanffer  t.  Sanger,  L.  K.  11 
£q.  470,  decided  under  33  ft  34  Yict.,  c.  93, 1. 12. 
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which  came  into  operation  on  the  9th  of  August 
1870,  the  principles  which  had  proved  so  beneficial, 
as  applied  in  courts  of  equity,  have  been  recognised 
and  adopted,  at  the  same  time  that  increased  powers 
for  the  acquisition  and  protection  of  separate  pro- 
perty have  been  conferred  thereby.  Not  only  have 
new  classes  of  separate  property  been  created,  and 
greater  facilities  for  its  beneficial  investment  been 
given,  but  a  feme  caveri  is  now  enabled  to  take  pro- 
ceedings, both  at  law  and  in  equity,  for  the  protection 
of  her  property,  freed  from  the  disabilities  heretofore 
attaching  to  coverture,  without  losing,  as  it  appears, 
except  in  certain  cases  specified  by  the  act  (t),  her 
previous  position  of  immunity  from  adverse  legal  pro- 
ceedings. 

In  considering  the  provisions  of  the  act,  it  will  be  Distinction  be- 
necessary  to  bear  in  mind  the  distinction  ^©^^^©^  {7,!!f  an^^nit. 
statutory  separate  property,  declared  to  be  such  by  able  separate 
the  act,  and  sepai'ate  property  which  does  not  owe  its  P^'P*''^- 
character  as  such  to  the  act,  and  therefore  remains 
within  the  jurisdiction  of  courts  of  equity  only.     It 
appears  that  the  former  class  alone  carries  with  it  the 
legal  powers  and  privileges  conferred  by  the  act ;  but 
it  is  apprehended  that  both  classes  are  equally  sub- 
ject to  the  new  liabilities,  now  imposed  upon  women, 
in  respect  to  their  separate  property  (j). 

By  section  1,  it  is  enacted  that  the  wages  and  statutory 
earnings  of  any  married  woman,  acquired  or  gained  by  ■•PJ"*^  P'^*^- 
her,  after  the  passing  of  the  act,  in  any  employment,  i.  Wages  and 
occupation,  or  trade,  in  which  she  is  engaged,  or  which  «*"^i"g«.  «jj 
she  carries  on  separately  from  her  husband,  and  also  women,  ac- 
any  money  or  property  so  acquired  by  her  through  SJ^^f^'^f 
the  exercise  of  any  literary,  artistic,  or  scientific  skill,  the  act. 
and  all  investments  of  such  wages,  earnings,  money,  or 

(0  Sections  12,  13,  &  14  ;  Sanger  r,  Sanger^  L.  It.  11  £q.  470.     See 
also  Re  Heneoffe,  L.  B.  9  Ch.  307. 
0)  Ibid. 
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property,  shall  be  deemed  and  taken  to  be  properly 
held  and  settled  to  her  separate  nse,  independent  of 
any  husband  to  whom  she  may  be  married ;  and  her 
receipts  alone  shall  be  a  good  discharge  for  snch 
wages,  earnings,  money,  and  property. 

2.  Peraonalty  By  section  7,  it  is  enacted  that  where  any  woman^ 
women"^  °"  married  after  the  passing  of  the  act,  shall  daring  her 
married  on  or  marriage  become  entitled  to  any  personal  property  as 
9,  I870,^b  ^^^^  o^  ^i^i  o^  one  of  the  next  of  kin,  of  an  intestate^ 
int68tato;"and  or  to  any  sum  of  money  not  exceeding  two  hundred 
iinder  any  pounds,  under  any  deed  or  will,  such  property  shall, 
deed  or  will  subiect  and  without  prejudice  to  the  trusts  of  any 

not  exceeding        .;:  .      m.     ..         .,  ^    ^  ^      ^t 

£200.  settlement  affecting  the  same,  belong  to  the  woman 

for  her  separate  use ;  and  her  receipts  alone  shall  be  a 
good  discharge  for  the  same. 

3.  Rents  and  By  section  8,  it  is  enacted  that  where  any  freehold, 
estote  derohr.  copyhold,  or  customary  hold  property  shsJl  descend 
ing  *<  ab  in-  upon  any  woman  married  after  the  passing  of  the 
women  ^^  *^*»  ^  heiress  or  coheiress  of  an  intestate,  the  rents 
ni  imed  on  or  and  profits  of  such  property  shall,  subject  and  without 
9  1870^!*^  prejudice  to  the  trusts  of  any  settlement  affecting  the 

same,  belong  to  such  woman  for  her  separate  use; 
and  her  receipts  alone  shall  be  a  good  discharge  for 
the  same. 

4.  Invest-  ^7  section  2,  married  women  are  enabled  to  invest 
ments.  their  separate  property  in  savings'  banks  and  Govern- 
ment annuities ;  by  section  3,  in  the  public  funds  (k) ; 
by  section  4,  in  shares  and  debentures,  to  which  no 
liability  is  attached,  in  any  incorporated  or  joint- 
stock  company;  and  by  section  5,  in  similar  shares 
in  friendly  and  benefit  societies,  duly  registered.  But 
the  mere  investment  under  these  clauses  of  a  fund 
not  otherwise   separate  property,  withoctt  the  hus- 

{k)  In  re  Bartholomew's  Estate,  19  W.  B.  96.    In  re  Buttings  l^ttstSy 
19  W.  B.  241. 


MARRIED  WOMEN. 


313 


band^a  consent,  cannot^  it  is  submitted^  give  such 
fand  the  character  of  separate  estate^  so  as  to  defeat 
or  prejudice  the  hasband's  equities. 

By  section  10^  a  married  woman  may  effect  an  in-  ^.  Life  poli- 
sarance  on  her  own  or  her  husband's  life  to  her  separ-  ***** 
ate  use ;  and  similarly  a  married  man  may  insure  his 
own  life,  so  as  to  create  a  trust  for  the  separate  use  of 
his  wife^  according  to  the  interest  expressed  on  the 
face  of  the  policy. 

The  act  gives  a  married  woman  a  good  prima  fade 
legal  title  to  all  the  above-mentioned  classes  of  pro* 
perty,  as  her  statutory  separate  property.  It  will  be 
observed  that  the  act  does  not  affect  property  passing 
under  any  deed  or  will^  other  than  sums  of  money  not 
exceeding  £200. 

With  the  above  exception^  an  express  limitation  to  Equiuble 
separate  use  will  still  be  necessary,  and  property  so  ^^^t  ex^' 
limited  will  fall  under  the  class  which  has^  for  the  ^ren  limiu-* 
sake  of  distinction^  been   called  equitable   separate  ^^^^' 
property.     Gifts  of  jewellery  and  trinkets,  as  distinct 
from  paraphernalia,  made  during  the  coverture,  either 
by  the  husband  or  by  a  stranger,  will  also  apparently 
fall  within  this  class. 

The  rights  of  the  husband's  creditors  are  reserved  Husband's 
by  section  6  against  property  fraudulently  deposited  "* 

or  invested  by  him  in  his  wife's  name ;  and  the  cre- 
ditors are  enabled  to  follow  such  property  as  though 
the  act  had  not  been  passed. 

Under  section  9,  a  summary  remedy  is  given  to  Qnestioiu  be- 
husband  or  wife,  in  all  questions  between  them  as  to  Smd'an^wife 
property  declared  by  the  act  to  be  the  separate  pro- 
perty of  the  wife.     Either  party  may  apply  by  sum- 
mons or  motion,  without  bill  filed,  to  the  Court  of 
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Chancery  or  the  County  Court,  irrespective  of  the 
value  of  the  property  in  question. 

Wife's  right         By  section  11,  it  is  enacted  that  a  married  woman 
law.  in&y  maintain  an  action  in  her  own  name  for  the  re- 

covery of  any  wages,  earnings,  money,  and  property 
by  the  act  declared  to  he  her  separate  property,  or  of 
any  property  belonging  to  her  before  marriage,  and 
which  her  husband  shall,  by  writing  under  his  hand, 
have  agreed  shall  belong  to  her  after  marriage  as  her 
separate  property,  and  she  shall  have  in  her  own  name 
the  same  remedies,  both  civil  and  criminal,  against 
all  persons  whomsoever  for  the  protection  and  security 
of  such  wages,  earnings,  money,  and  property,  and  of 
any  chattels  or  other  property  purchased  or  obtained 
by  means  thereof,  for  her  own  use,  as  if  such  wages, 
earnings,  money,  chattels,  and  property  belonged  to 
her  as  an  unmarried  woman ;  and  in  any  indictment 
or  other  proceeding  it  shall  be  sufficient  tu  allege  such 
wages,  earnings,  money,  chattels,  and  property  to  be 
her  property. 

Wife's  liability      By  section  12,  it  is  enacted  that  a  husband  shall 

contract^        ^^^  ^7  reason  of  any  marriage  which  shall  take  place 

before  after  the  act  has  come  into  operation,  be  liable  for  the 

"^  '         debts  of  his  wife  contracted  before  marriage ;  but  the 

wife  shall  be  liable  to  be  sued  for,  and  any  property 

belonging  to  her  for  her  separate  use  shall  be  liable  to 

satisfy,  such  debts,  as  if  she  had  continued  unmarried. 

The  defect  of  this  section  appears  to  be,  that,  as  it  is 

left  at  the  option  of  the  husband  and  wife  whether 

there  shall  be  any  reservation  of  separate  property  on 

the  marriage,  they  may  by  omitting  to  make  such 

reservation,  whether  collusively  or  innocently,  deieat 

the  only  remedy  left  to  her  ante-nuptial  creditors  by 

the  act  (Q.    It  has  been  decided  that  the  restriction 

(/)  This  defect  is  remedied  bj  37  k  38  Vict.,  o.  50,  which  in  effect  en- 
acts thiit,  in  the  cmo  of  persons  married  •after  the  30th  of  July  1874,  tha 
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against  anticipation  is  no  bar  to  the  creditors' 
rights  (m). 

By  section  13,  a  married  woman -possessed  of  separ-  For  mainten. 
ate  property  is  made  liable  for  the  maintenance  of  a  ^^^  ^^ 
pauper  husband ;  and  by  section  14,  she  must  main-  children, 
tain  her  children,  subject,  however,  to  the  father's 
primary  liability  to  maintain  them. 

The  effect  of  the  act  is  to  place  married  women  in 
a  highly  beneficial  if  somewhat  anomalous  position. 
Proceedings  adverse  to  married  women,  in  relation  to 
their  separate  estate,  must,  apparently,  still,  as  here- 
tofore, be  taken  in  courts  of  equity,  with  the  exception 
of  cases  falling  under  sections  12, 13,  and  14.  On  the 
other  hand,  a/eme  covert  may  initiate  proceedings  on 
her  own  behalf  in  courts  both  of  equity  and  of  law. 
To  this  extent  the  act  gives  to  married  women  an 
independent  status  at  law,  a  position  which  is  further 
fortified  by  their  general  capacity  to  obtain  for  them- 
selves separate  property.  It  is  now  sufficient  to  allege 
that  property  in  litigation  is  separate  property  within 
the  meaning  of  the  act  (section  11),  to  give  a  married 
woman  a  prima  facie  title,  and  to  throw  the  onus  of 
proof  on  the  person  disputing  her  right.  Formerly 
the  onus  was  on  the  other  side,  and  it  was  necessary 
to  prove  the  existence  of  separate  property  before  the 
plaintiff  could  maintain  her  suit  (n) .  The  legal  capacity, 
however,  to  obtain  and  hold  separate  property  may  be 
held  to  entail  corresponding  liabilities,  and  to  affect 
indirectly  the  position  previously  held  by  married 
women  in  equity  (o). 

hnslmnd  and  wife  shall  be  jointly  liable  to  the  extent  of  any  property 
Testing  in  the  husband  in  his  niantal  right,  or  conveyed  to  him  or  to  any 
other  person  in  contemplation  of  the  marriage. 

(m)  Sanger  ▼.  Sanger^  L.  R.  1 1  £q.  470. 

(n)  See  obflervations  of  Wood,  Y.-C,  in  Barrack  ▼.  M'Culhch^  3  E.  & 
J.  119,  120. 

to)  As  to  the  relation  of  the  act  to  the  doctrine  of  separate  use,  see 
Griffith's  Married  Women's  Property  Act,  1870. 
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CHAPTER  II. 


PIN-MONST  AND  PAEAPHEBNALIA. 


Pin-money. 
For  wife's 
ornameDt 
and  personal 
expenditure. 


To  save  the 
constant  re- 
currence of 
wife  to  hus- 
band for 
trifling  ex- 
penses. 


Grataitous 
post-nuptial 
gifts  by  hus- 
band. 


I.  PiN-MONET  may  be  defined  as  a  yearly  allowance 
settled  upon  the  wife  before  marriage^  for  the  purchase 
of  clothes  or  orDaments^  or  otherwise  for  her  separate 
expenditure ;  it  is  in  order  to  deck  her  person  suitably 
to  her  husband's  rank^  who  has  accordingly  an  in|)erest 
in  its  expenditure.  It  is  a  sum  allowed  for  her  personal 
expenses,  in  order  to  save  the  trouble  of  a  constant 
recurrence  by  the  wife  to  the  husband^  upon  every 
occasion  of  a  milliner's  bill,  upon  every  occasion  of  a 
jeweller's  account  coming  in ;  not  the  jeweller's  ac- 
count for  the  jewels,  because  that  is  a  very  different 
question — ^but  for  the  repair  and  the  wear  and  tear  of 
trinkets,  and  for  pocket-money,  and  things  of  that 
sort ;  nor,  of  course,  does  it  mean  the  carriage,  and 
the  house,  and  the  gardens,  but  the  ordinary  personal 
expenses  (p) .  Gratuitous  gifts,  or  payments  from  time 
to  time,  made  to  the  wife  by  her  husband  after  mar- 
riage, for  the  same  purposes,  are  also  considered  as 
pin-money  (q). 


Not  like  her 

separate 

estate. 


Bearing  in  mind  the  objects  for  which  pin-money  is 
given,  it  follows  that  it  is  very  different  from  money 
set  apart  for  the  wife's  sole  and  separate  use  during 
the  coverture,  excluding  the  jus  ma/riti  ;  nor  is  it  to 
be  considered  an  absolute  gift  from  the  husband  to  the 
wife.  And  this  difference  between  the  wife's  pin- 
money  and  her  separate  estate,  is  material  to  be  borne 


(p)  ITotpardv.  Liffhy,  8  Bligh,  N.  K.  265. 
{q)  2  Bright,  H.  &  W.  288. 
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in  mind  wliere  questions  arise  as  to  her  claim  for 
arrears  of  pin-money  after  her  husband's  death  (r). 

The  following  propositions  appear  to  be  authorised 
by  the  cases  upon  the  subject : — 

1.  That  when  the  wife  permits  her  money  to  run  She  can  claim 
into  arrear  for  a  considerable  time,  upon  surviving  her  y^'i^^lJreaw. 
husband^  she  will  only  be  permitted  to  claim  arrears 

for  one  year  prior  to  his  death  (s) ;  for  the  very  object 
of  the  provision  being,  to  enable  the  wife  to  deck  her 
person  suitably  to  her  husband's  rank,  without  having 
recourse  to  him  continually  for  small  sums  of  money, 
excludes  the  supposition  that  she  may  accumulate  her 
pin-money  while  the  expenses  of  her  person,  and  the 
demands  upon  her  pocket,  for  those  things  to  which 
pin-money  is  applicable,  have  been  defrayed  by  her 
husband  {t). 

2.  Where,  however,  it  appeared  that  the  wife  had  When  she 
complained  of  her  pin-money  being  paid  short,  and  ^j^"^"* " 
the  husband  told  her  she  would  have  it  at  last,  she 

was  held  entitled  to  all  arrears  due  at  her  husband's 
death  (u). 

3.  Where  the  husband  has  paid  for  all  the  wife's  She  cannot 
apparel,  and  provided  for  all  her  private  expenses,  ^here^hrhas 
she  cannot  claim  for  any  arrears  at  the  death  of  her  provided  her 
husband,  for  this  will  be  considered  a  satisfaction  by  "PP*™ »  '^• 
the  husband  (v). 

4.  It  seems  to  follow  from  the  nature  and  purposes  Wife's  exocu- 
of  pin-money,  that  the  wife's  executors  have  no  claim  ^"  cai^ot 


(r)  2  Bright,  H.  &  W.  288. 


r)  Aston  v.  Atton^  1  Ves.  Sr.  267  ;  Townshetid  v.  JVindJuim,  2  Vea. 
Sr;  7. 

(/)  Hotcard  ▼.  Lighy,  8  Bligh,  N.  B.  269. 

{n)  Ridottt  y.  Lewit,  1  Atk.  269. 

(r)  I%omas  v.  Bfinmt,  2  P.  W.  341  ;  Howard  t.  Diffby,  8  Bligh,  N. 
E.  269. 
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i^laim  even       against  the  husband  or  his  estate,  even  for  one  year's 

one  year**  /    v 

arre^.  arrears  (to). 


Parajiher- 
nalia  include 
j^ifts  to  be 
worn  as  orna- 
ments. 


11.  Paraphernalia  (a;). — Theparaphemaliaof  the  wife 
include  such  apparel  and  ornaments  given  to  the  wife, 
as  are  suitable  to  her  condition  in  life,  and  expressly 
given  to  be  worn  as  ornaments  of  her  person  only  (y). 


Old  family  Old  family  jewels,  which  have  been  handed  down 

^pwaphernalia.  ^^^^  father  to  son,  cannot  constitute  the  paraphernalia 
of  the  wife,  unless  she  acquires  them  by  gift  or  be- 
quest (z). 


Post-nnptial  Jewels  given  to  the  wife  by  her  husband  after  mar- 
band  exprewly  "*S®^  ^^^f  ^^  seems,  be  considered  her  paraphernalia, 
for  her  wear,  where  they  are  given  her  expressly  for  the  purpose  of 
wearing  them,  as  befitting  her  station  in  life  (a).  But  it 
would  also  appear  that  gifts  from  the  husband  to  the 
wife  may  be  made  to  her  separate  use,  where  they  are 
given  to  her  absolutely,  and  not  merely  to  be  worn  as 
ornaments  for  her  person  (b). 


Gifts  by  a 
stranger  be- 
fore or  after 
marriage. 


The  better  opinion  seems  to  be,  that  where  articles 
such  as  ordinarily  constitute  paraphernalia,  are  given 
to  the  wife,  either  before  or  after  marriage,  by  a  relative 
or  friend,  they  will  be  considered  as  given  to  her  separate 
use,  in  which  case  she  takes  them  as  a  feme  sole  (c). 


Wife  oannot  The  wife  cannot  dispose  of  her  paraphernalia  by  gift 

^^ernalia   ^^  ^^^  during  her  husband's  lifetime.  But  the  husband 

during  bus-       ___«»______ 

band's  life. 

{to)  Howard  t.  Dipbif,  8  Bligb,  N.  R.  271. 

{x)  The  word  paraphernalia  is  derived  from  the  Oreek  word  irapd^tpyii, 
t.  e.f  property  belongiue  to  the  wife  over  and  above  the  dower  which  she 
brought  to  Her  husband. 

(y)  Graham  v.  Londonderry^  3  Atk.  394. 

(z)  Jervoise  v.  Jervoise,  17  Beav.  670. 

(a)  Jervoiae  v.  Jervoite,  17  Beav.  671 ;  Oraham  v.  Zotidondtrrv,  3  Atk. 
894. 

(b)  Graham  v.  Londonderry^  3  Atk.  394 ;  Grant  v.  Grant,  13  "W.  R. 
1067. 

(e)  Graham  v.  Londonderry,  3  Atk.  394  ;  Lueae  v.  Lucat,  1  Alk.  270  ; 
but  see  Jervoise  v.  Jervoue,  17  Beav.  671. 
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^^7^  ^y  &c^  inter  vivos,  dnring  her  life^  dispose  of  her 
paraphernalia  by  sale  or  gift  {d).    He  cannot^  however^  HailMnd  can- 
dispose  of  them  by  will  (e) ;  but  if  he  does  so,  and  confers  them'K^tW^ 
other  benelits  upon  the  wife  by  his  will,  she  may  be  pat 
to  her  election  between  her  paraphernalia  and  any 
interest  which  she  may  take  under  the  will  (/).     As 
the  husband  may  dispose  of  his  wife's  paraphernalia  Panphernalw 
in  his  lifetime,  so  they  will  be  liable  to  his  debts  {g),  ^^^*^  *^ 

With  respect  to  the  equity  of  marshalling  the  assets  Widow's  claim 
in  favour  of  the  wife,  where  the  husband  dies  indebted,  j^^Jgl^^^^ff^ 
and  her  paraphernalia  are  taken  by  his  creditors  in  to  general 
satisfaction  of  their  demands,  after  all  the  general  ^^■*^**' 
personal  estate  is  exhausted,  in  the  administration  of 
assets,  the  widow's  claim  to  her  paraphernalia  is  pre- 
ferred to  general  legacies,  and  it  follows  that  she  is 
entitled  to  marshal  assets  in  all  those  cases  in  which  a 
general  legatee  would  have  that  right  (h). 

If  the  alienation  by  the  husband,  in  his  lifetime,  of  On  partial 
the  wife's  paraphernalia  be  not  absolute,  but  as  a  pledge  huabanA^mit 
or  security  for  money,  his  wife  surviving  him  will  be  be  redeemed 
entitled  to  have  them  redeemed  out  of  his  personal  ^,,^0^1  * 
estate,  even  to  the  prejudice  of  legatees,  because  her  awets,  as 
right  is  anterior,  and  to  be  preferred  to  their  claims,  JS^^ 
which  are  merely  voluntary  (t). 

(d)  Seymore  ▼.  Tretilian^  3  Atk.  358. 
{e)  Ibid. 

(/)  ChurehiU  t.  Small,  2  Kenyon,  pt.  2,  p.  6. 
\g)  CainpioH  ▼.  CoUon,  17  Ves.  273 ;  and  see  2  Ves.  Sr.  7. 
\h)  Tipping  T.  Tipping,  1  P.  W.  729  ;  Snelton  T.  Carbet,  3  Atk.  36ir; 
gee  also  p.  246  supra. 

(•*)  Graham  ▼.  Londonderry^  3  Atk.  393. 
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CHAPTER  III. 

THE  wipe's   equity   TO   A   SETTLEMENT. 

The  husband's  rights  in  his  wife's  property  having 
been  briefly  sketched  in  a  previous  chapter,  it  is 
necessary  next  to  inquire  in  what  cases  these  rights 
will  be  modified  in  favour  of  the  wife. 

Marriage  a  gift      Marriage  is  a  gift  to  the  husband  of  all  the  personal 
8ona?pro^r^  property,  other  than  separate  property,  to  which  the 
to  hiifiWd.      wife  is  entitled  at  the  time  of  the  marriage,  or  to  which 
she  may  afterwards  become  entitled,  subject  only  to 
the  condition  of  his  reducing  it  into  possession  during 
the  coverture,  and  no  distinction  exists,  in  this  re- 
spect, between  property  to  which  the  wife  is  entitled 
in  equity,  and  property  to  which  she  is  entitled  at 
The  husband    law.     Prima  facie,  then,  the  wife's  property,  whether 
facte,  at  law  or  in  equity,  becomes  the  husband's.    On  what 

grounds,   therefore,    is    the    interference    of    equity 
derogating  from  the  husband's  legal  rights,  and  com- 
pelling him  to  make  a  settlement  on  his  wife,  to  be 
Her  equity       supported  ?     It  will  be  clearly  seen  from  the  previous 
pendwiaright  remarks  that  her  equity  to  a  settlement  does  not  de- 
of  property  m  pend  on  any  right  of  property  in  her,  and  this  posi- 
tion will  appear  the  more  clear  when  it  is  considered 
to  what  limitation  her  equity  is  subject.     The  amount 
is  discretionary  in  the  court,  and  if  the  wife  insists 
upon  it,  she  must  claim  it  for  herself  and  her  children, 
and  not  for  herself   alone, — limitations   which    are 
wholly  inconsistent    with    a    right   of    property  in 
her  (j), 

{j)  Osbom  T.  Morgafiy  9  Hare,  434. 
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The  rights  then,  being  thus  independent  of  property.  Her  eauity 

there  seems  to  be  no  inroond  on  which  it  can  rest,  *™®"    ^'^r*^® 

P  maznn, "  He 

except  the  control  which  coarts  of  equity  exercise  who  eeeks 
over  property  falling  under  their  dominion.     It  is,  in?!'"*^.™?* 
truth,  the  mere  creature  of  equity  deduced  orginally, 
where  the  husband  sued,  from  the  rule,  that  he  who 
comes  into   equity  must    do    equity;   that    is,   the 
'^  court  refuses  its  aid  to  give  to  the  plaintiff  what  the 
law  would  give  him,  if  the  courts  of  common  law 
had    jurisdiction    to    enforce    it,   without    imposing 
upon  him  conditions  which   the   court  considers  he 
ought  to  comply  with,  although  the  subject  of  the 
condition  should  be  one  which  this  court  would  not  xhe  court  im- 
otherwise  enforce  (k) ."  And  inasmuch  as  afather  would  F?"<*  ^°4*' 

.    ,  .  iL-      J        1.         .  ■  '^'i       .tionsonthe 

not   have  given   his   daughter  m   marnage   without  hasband  corn- 
insisting  on  some  provision  being  made  for  her  and '"^^"P^^"**^* 
her  children,  so  a  court  of  equity,  standing  m  loco 
parentis,  will  not  allow  the  husband  to  come  into  a 
court  of  equity  for  the  fortune  of  his  wife  without  his 
first  making  a  provision  for  her. 

The  principle  being  thus  far  recognised  where  the  Principle  ex- 
husband  was  plaintiff,  was  next  enforced  against  the  ^"^v    1?  '**® 
assignees  of  a  bankrupt  or  insolvent  husband,  upon  the  general  as- 
ground  that  the  assignees  claiming  in  right  of  the  "'8"®®*- 
husband,  would  be  aided  upon  the  same  conditions  as 
the  court  would  have  imposed  upon  the  husband  him- 
self (l) .    Subsequently  the  same  rule  was  held  to  apply 
as  against  an  assignee  of  the  husband  for  valuable  Then  to  par- 
consideration.     ''It  would  be  whimsical,   then,  that *!*^^^' "" 
the  assignment  by  the  husband  for  valuable  considcra-  value, 
tion  should  put  the  assignee  in  equity  in  a  better 
situation  than  the  husband  himself  is  at  law.     The 
guard  of  the  court  upon  the  wife's  interest  would  be 
very  singular,  if  the  husband,  not  being  entitled  at 
law,  must  assign  it  for  a  valuable  consideration  to 

!k)  Sturgit  v.  Champttiyt^  6  Mj.  &  Cr.  102. 
/ )  Otweit  V.  Prabert,  2  Ves.  Jr.  682. 
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Wife  permit- 
Uid  to  assert 
her  ri^ht  as 
plaintiff. 


another  person,  who  wonld  be  entitled  in  equity  (w*)." 
Eventually,  the  principle  was  extended  to  suits  insti* 
tuted  by  the  wife  herself,  and  in  Elibank  Y.Montolieu  (n), 
it  was  decided  that  as  to  personalty,  where  it  was  per- 
fectly clear  that  the  subject-matter  in  controversy 
must  be  determined  and  decided  upon,  and  distri- 
buted in  the  Court  of  Chancery,  there  the  wife  might 
come  to  assert  the  equity,  and  need  not  wait  until 
the  defendant  came  into  court  to  seek  its  interfer- 
ence. 


1.  Absolute 
e<)aitable 
t-hoses  in  ac- 
tion. 


Out  of  what  property  the  wife  is  entitled  to  her 
equity : — 

I.  Upon  the  general  question  of  the  wife's  right  to  a 
settlement,  out  of  her  absolute  equitable  choses  in 
action,  whether  against  her  husband,  or  his  assignees 
in  bankruptcy,  or  against  a  particular  assignee  for 
valuable  consideration,  there  is  no  doubt  (o). 


2.  Wife's  term.  2.  As  to  the  husband's  power  over  his  wife's  lease- 
holds, and  her  equity  to  a  settlement  out  of  them 
against  him  and  his  assignees,  the  rule  varies  accord- 
ing as  the  husband's  title,  in  her  right,  is  legal  or 
equitable.  In  Hanson  v,  Eee<m(7(p),  where  the  husband 
and  wife  assigned  by  way  of  mortgage,  the  equitable 
interest  of  the  husband  in  right  of  his  wife,  in. a  term 
of  years,  and  the  mortgagee  filed  his  bill  against  the 
husband,  the  wife,  and  the  trustee  of  the  legal  estate, 
for  a  foreclosure  and  assignment  of  the  term,  it  was 
held  that  the  wife  was  entitled  to  a  provision  for  life 
by  way  of  settlement  out  of  the  mortgaged  premises. 
Where,  however,  a  similar  assignment  took  place  of 

T.ei^al  interest  the  wife's   leyal  interest   in  leaseholds,  it  was  held 


Equitable  in 
terest  in  a 
term. 


lu  lerui. 


(m)  Macaulay  y.  Fhillips,  4  Ves.  19 ;  Scott  t.  Spash^tt^  3  Mac.  &  G. 
699. 

(m)  I  L.  C.  424. 

(o)  Scott  v.  Spashetty  3  Mac.  &  G.  603 ;  Beretford  t.  Sohon,  1  Mad. 
362 ;  Burden  r.  Bean,  2  Ves.  Jr.  608. 

{p)  4  Hare,  1. 
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that  on  the  mortgagee  filing  a  bill  for  foreclosure^  the 
wife  had  no  eqaity  to  a  settlement  oat  of  them, 
inasmuch  as  a  purchaser  took  a  good  legal  title  from 
the  husband  (q). 

But  an  important  distinction  has  been  made  be-  Difference 
tween  cases  in  which  the  wife  takes  an  absolute  in-  ju^i^^rwr' 
terest,  and  those  in  which  she  takes  a  Z(/!?-interest  only,  and  life-inter- 
As  to  the  former,  "  it  is  now  clearly  settled  that  a  Purohase/of 

purchaser  from  the  husband  of  the  wife's  chose  in  absolute  inter- 
.•         X     J.-L  /•      !_•  T_     "L     •         x'xi   J    •     '  est  bound  by 

action,  to  the  corpus  oi  which  she  is  entitled,  is  m  no  i^^^  equity, 
better  situation  than  the  husband  himself.     On  what 
grounds  is  it  that  the  court  does  not  apply  the  same 
rule  where  the  subject  matter  of  the  sale  is  a  life- 
interest  only  ?     I  take  them  to  be  these  : — ^Where  the  Her  absolute 
interest  sought  to  be  recovered  through  the  aid  of  the  ^^^^^^f  ^^^ 
court  is  absolute,  the  court,  though  enforcing  against  berself  and 
the  husband  what  is  called  the  wife's  equity,  acts,  in  ^*"'"®°' 
truth,  for  the  benefit,  and  with  a  view  to  the  interests 
not  of  her  only,  but  also  of  her  children.     It  deals 
with  the   fund  in  analogy  to  what  a  prudent  parent 
would  probably  have  done  in  giving  a  portion  to  his 
daughter,  and  the  doctrine  having  been  acted  on  for 
centuries,  ....  no  purchaser  from  the  husband  can 
be  deceived  or  mistaken  as  to  how  his  rights  will  be 
dealt  with  here.     There  is  no  doubt  or  ambiguity. 
He  knows  that  the  fund  is   the  fund  of  a  married 
woman  ;  and  that  relation  alone,  without  more,  gives 
rise  to  her  rights,  and  through  her,  to  the  rights  of 
her  children  in  this  court.     If,  therefore,  he  by  con- 
tract puts  himself  in    the  place   of    the   husband, 
he  cannot  complain  that  he  should  be  in  no  better 
position  than  the  person  to  whose  rights  he  succeeds. 

"  The  case  is  not  the  same  where  the  court  has  to 
deal  with  a  mere  life-interest.     No  provision  in  such 

iq)  Hill  T.  JSdmond*,  5  De  6.  &  Sm.  COS ;  Hatchell  ▼.  EggletOy  1  Ir. 
Ch.  R.  216  ;  and  see  Pigott  y.  Pigott,  L.  R.  4  Eq.  549. 
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No  profiaion  a  case  can  be  made  for  the  children.  The  question, 
out  of  a  life-  then,  is  one  exclusively  between  the  husband  and  the 
interest  wife.     In  directing  a  settlement  of  a  wife's  fortune, 

the  court  never  (assuming  that  there  is  no  miscon- 
duct in  the  husband)  deprives  him  of  the  income  of 
Husband  takes  the  fund.     It  is  his  duty  to  maintain  the  wife,  and  to 
lon^  as  he        enable  him  to  do  so,  this  court  follows  the  course  of 
maintains  the   the  commou  law,  and  gives  him  a  right  to  what,  but 
for  the  marriage,  would  be  the  natural  fund  for  support- 
ing the  wife. 

Her  equitj  ''  By  the  marriage,  and  the  duty  thereby  entered 

interest*ari»Bs  ^^^^  ^^  maintaining  her,  he  becomes  a  purchaser  of 
on  his  failure  what  is  reasonably  and  naturally  applicable  towards 
^o  main  enabling  him  to  perform  his  duty.     It  is  true,  that  if 

he  fails  in  the  discharge  of  that  duty,  if  he  deserts  his 
wife  and  ceases  to  maintain  her,  this  court  will  not 
help  him  to  get  at  the  fund  which  he  can  only  reach 
through  its  process,  without  securing  for  the  wife  a 
portion  of  his  income.  '  But  this  is  done  not  by  reason 
only  of  the  relation  resulting  from  the  marriage,  but 
because  the  husband  has  failed  to  perform  the  duties 
.  under  which  he  had  brought  himself;  it  is  an  equity 
enforced  in  favour  of  the  wife,  arising  from  the  hus- 
band's misconduct. 

Purchaser  of  "  Now  to  involve  third  persons  in  questions  as  to 
life-estate  not  }jq^  f^j,  ^}^q  husband  has  or  has  not  duly  maintained 

S'alr-     his  wife,  would,  it  has  been  thought,  be  inexpedieut, 

h  ^  b^^d  ^^^     ^^^  might  give  rise  to  discussions  irritating  and  un- 

maintainiog     seemly.     It  may  happen  that  a  husband  duly  main- 

^®'"*  taining  his  wife  may,  for  their  common  advantage* 

reasonably   sell    her  life  income,   and  it  would  be 

strange  that  the  purchaser's  title  should  be  defeated 

by  the  subsequent  misconduct  of  the  husband  in  not 

maintaining  his  wife  (r)" 

(r)  Tidd  T.  Lister,  3  De  G.  M.  &  G.  869,  870. 
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In  accordance  with  the  above  principles  it  has  been  An  Mrignee 
held  that  a  married  woman,  whose  husband  has  de-  f^^  y^^^^ 
sorted  her  (s),  or  does  not  maintain  her  {<),  or  has  niptcy,  de«r. 
become  bankrupt  (n),  is  not  entitled  to  a  settlement  to^^ntain^'^ 
out  of  property  in  which  she  has  an  equitable  life-in-  hw,  hw  «  good 
teresti  as  against  a  person  to  whom  her  husband  had 
assigned  it  for  value  previous  to  his  desertion  or 
bankruptcy.     Nor  has  she  any  equity  to  a  settlement 
out  of  her  life-interest  where  she  is  living  with  and  is 
maintained  by  her  husband,  though,  as  she  alleges,  in 
a  manner  very  inadequate  to  her  fortune  (r). 

A  distinction  has  been  taken  between  the  position  Distmctton  be- 
of  a  particular  assignee  for  value  of  the  husband,  and  cuUr^ra"^' 
his  general  assignee  in  bankruptcy.     The  reason  for  g:eneral  as- 
this  difference  is  thus  explained  by  Leach,  V.-C. : —  "^^ 
"  Where  an  equitable  interest  is  given  to  the  wife,/or 
her  life  only,  this  court  does  permit  the  husband  to 
enjoy  it  without  the  consent  of  the  wife,  and  without  The  hiuband 
making  any  provision  for  her.     It  is  true  that  if  the  hirwtfe"mi^ 
husband  desert  his  wife,  and  fail  to  perform  the  obli-  ali^ne  her  bfe* 
g^tion  of  maint^aining  her,  which  is  the  condition  upon 
which  the  law  gives  him  her  property,  this  court  will 
apply  any  equitable  interest  which  he  retains  for  the 
life  of  the  wife,  either  wholly  or  in  part,  for  the  main- 
tenance of  the  wife ;  and  if  the  husband  becomes  bank- 
rupt, ....  this  court  will  fasten  the  same  obligation 
of  maintaiuing  the  wife  out  of  the  property  of  this 
description  which  devolves  by  law  upon  the  general 
assignee,  for,  when  the  title  of  such  assignee  vests,  the  Bat «  general 
incapacity   of  the  husband  to  mmntain  the  tdfe  A-o*  "?*8:"*?'' "^^* 

,  .,,.  .        »       T         .i»-i  T  antes  at  mo- 

tUready  raised  this  equity  for  the  unfe ;  but  the  same  ment  when 

principle  does  not  necessarily  apply  to  a  particular  ^^^^^Z, 

assignee  for  a  valuable  consideration  who  purchased  able  of  mam* 

this  interest  when  the  hushcmd  was  maintaining  the  ^J""^ 


\ 


•)  Wright  T.  MorUtf,  11  Yea.  12. 

0  Tidd  ▼.  ImUt^  10  Hare,  140. 

(«)  EUiott  y.  OordeU,  6  Mad.  149. 

(r)  Vavghan  t.  Buek,  13  Sim.  404. 
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A  paHicnIar 
assignee  takes 
before  her 
equity  ariBes. 

No  equity  to 
arrears  of  in- 
come. 


wxfcj  and  before  circumstances  had  raised  any  present 
equity  in  this  property  for  the  wife  {w)J 


93 


The  wife  is  not  entitled  to  any  settlement  out  of 
arrears  of  income  accruing  due,  before  she  has  set  up 
any  claim  thereto,  but  such  arrears  will  be  paid  to  the 
husband  or  his  assignees  {x). 


3.  Equitable 
realty. 


3.  As  to  the  equitable  realty  of  a  married  woman, 
subject  to  the  distinctions  previously  pointed  out,  it  has 
been  held  that  a  court  of  equity  will  recognise  the  wife's 
equity  to  a  settlement,  though  in  the  case  of  her  free- 
holds of  inheritance  the  possible  estate  of  the  husband 
by  curtesy  will  not  be  interfered  with  (y). 


Equitable 
tenant  in  tail 
of  money  to 
be  laid  out  in 
land  has  no 
equity  out  of 
the  torput. 


Her  equity 
attaches  on 
vhat  the  hus- 
band takes  in 
her  right. 


In  the  Life  Association  of  Scotland  v.  Siddal  (z),  it 
was  held  that,  where  a  married  woman  was  equitable 
tenant  in  tail  of  land  to  be  purchased  with  a  sum  of 
trust-money,  which  she  had  purported  to  join  with  her 
husband  in  mortgaging,  she  was  not  entitled  to  a 
settlement  out  of  the  capital.  Turner,  L.  J.,  after  de- 
ciding that  she  had  no  equity  to  a  settlement  out  of 
the  future  income,  as  her  husband  was  maintaining 
her  at  the  date  of  the  mortgage,  said : — "  Whatever 
may  be  the  right  of  a  married  woman  to  have  a  pro- 
vision made  for  her  out  of  the  income  of  an  estate  of 
which  she  is  equitable  tenant  in  tail,  it  is  not,  as  I 
apprehend,  according  to  the  course  of  the  court,  or 
indeed  in  its  power,  to  order  a  settlement  to  be  made 
of  the  estate  or  land  to  be  purchased.  The  equity  for 
a  settlement  attaches  on  what  the  husband  takes  in 
right  of  the  wife,  and  not  what  the  wife  takes  hi  her  €wn 
right ;  and  the  estate  tail  being  in  the  wife,  I  do  not 
see  what  power  this  court  can  have  to  order  a  settle- 


(tr)  EUiott  v.  CorSell,  6  Mad.  149. 

{x)  lU  Carr**  TrutU,  L.  R.  12  Eq.  609:  19  W,  R.  675. 

(if)  Smith  T.  MattkewM,  3  Be  0.  F.  &  Jo.  139. 

(0  3  De  G.  F.  &  Jo.  271. 
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ment  of  it  to  be  made,  or  to  render  such  a  settlement, 
if  made,  binding  and  effectoal  agidnst  the  wife/' 

And  even  when  the  property,  though  in  its  nature  Property  legal 
legal,  becomes  from  collateral  circumstances  the  subject  J^^jjj  Se Vub- 
of  a  suit  in  equity,  it  appears  that  where  the  husband  ject  of  a  suit 
or  his  assignee  comes  into  court  as  plaintiff,  the  wife's  jfabU^to^L^ 
equity  to  a  settlement  will  attach.     Thus,  in  SturgU  equity. 
y.Champneys  (a),  ike  provisional  assignee  of  an  insolvent 
debtor,  whose  wife  was  entitled/or  life  to  real  property, 
was  obliged  to  come  into  equity  to  enforce  his  title  to 
the  rents  during  the  joint  lives  of  the  husband  and  wife, 
in  consequence  of  the  legal  estate  being  outstanding  in 
mortgagees.     It  was  argued  that  the  court  would  not 
secure  a  provision  for  a  wife  unless  the  property  were 
such  as  to  be  a  proper  subject  of  equity ;  and  that  in 
this  case  Lady  Champneys  had  a  legal  estate  for  life, 
and  that  it  was  only  by  the  accident  of  the  prior  encum- 
brance being  still  existing,  and  the  legal  estate  out- 
standing, that  the  plaintiff  was  compelled  to  come  into 
equity.     But  Lord  Cottenham  held  the  wife  entitled  to 
a  settlement  out  of  the  rents  of  her  life-estate.     After 
an  examination  of  the  cases  on  the  subject,  his  lordship 
said : — "From  theseauthorities,  and  many  others  which  THe  rule 
recognise  the  same  principle,  it  appears  that  the  equity  [hlTmaxin? 
which  this  court  administers  in  securing  a  provision  '*  He  who  eeeki 
and  maintenance  for  the  wife  is  founded  upon  the  well-  JJ^qu  ™J**^ 
known  rule  of  compelling  a  party  who  seeks  equity  to 
do  equity ;  and  it  is  not  possible  to  conceive  a  case 
more  strongly  calling  for  the  application  of  that  rule. 
The  common  law  gives  to  the  husband  the  enjoyment 
of  the  life-estate  of  the  wife,  upon  the  ground  that  he 
is  liable  to  maintain  her,  and  makes  no  provision  for 
the  event  of  his  failing  or  becoming  unable  to  perform 
that  duty.     If  the  life-estate  be  attainable  by  the  bus-  Husband  may 
band  or  his  assifirnee  at  law,  the  severity  of  the  law  **^*  ^^"*  ^® 
must  prevail;  but  if  it  cannot  be  reached  otherwise  Uw.'' 

(a)  6  My-  &  Cr.  97- 


328  PERSONS  rNDER  DISABILITY. 

Uief  husbandf '  ^^^^  ^^  *^®  interposition  of  this  conrt,  equity  though 
seeking  its  it  follows  the  law^  and  therefore  gives  to  the  hnsband 
mak"apTo-  ^^  his  assignee  the  life-estate  of  the  wife,  yet  it  withholds 
TuioD.  its  assistance  for  that  purpose  until  it  has  secured  to 

the  wife  the  means  of  subsistence ;  it  refuses  to  handover 
to  the  assignee  of  the  husband,  to  the  exclusion  of  the 
wife,  the  income  of  the  property  which  the  law  intended 
for  the  maintenance  of  both.  Upon  the  same  principle, 
the  ordinary  interposition  of  this  court  in  compelling  a 
settlementof  the  property  of  married  women,  was  origin- 
ally founded,  although  the  wife  is  permitted  actively  to 
assert  her  equity  as  a  plaintiff;  and  if  such  be  the 
principle,  what  difference  can  it  make  when  the  assig- 
nees of  the  husband  are  applying  to  this  court  for  its 
assistance  to  obtain  the  property,  that  the  estate  of 
the  wife  is  not  a  trust,  but  that  the  recovery  at  law 
is  prevented  only  by  the  existence  of  a  prior  legal 
trust-estate  ?  " 

The  wife  maj       And  the  rule  acted  upon  in  the  case  of  Elibank  v. 
claFm  a  wttle-  ^ontoliei^,  as  to  personalty,  is  equally  applicable  to 
roent  oat  of      realty ;  and  not  only  where  the  husband  or  his  assignee 
inters  io  *    comes  as  plaintiff  into  equity,  will  her  equity  to  a  settle- 
real  estate.       ment  be  enforced  against  him,  but  she  will  also  it  seems 
be  entitled  to  a  settlement  where  she  is  plaintiff,  and 
asks  for  the  aid  of  the  court  to  settle  real  property  upon 
her,  which  the  husband  or  his  assignee  could  not  render 
avaOable  without  resorting  to  equity.    In  Wortham  v. 
Pemberton  (6),  the  facts  of  the  case  were  as  follows : — 
Itfiss  W.  was  tenant  in  tail  of  an  estate  subject  to  a 
jointure,  payable  to  Mrs  H.,  there  being  a  proviso  for 
cesser  of  the  term  on  the  decease  of  Mrs  H.     Miss  W. 
married  Mr  N.,  who  had  persuaded  her  to  elope  with 
him,  and  had  been  imprisoned  for  the  abduction.     It 
was  held  that  she  was  entitled  to  her  equity  to  a  settle- 
ment.    Knight  Bruce,  V.-C,  said,  ^'  Although  she  and 
her  husband,  or  he  in  her  right,  may  have  the  imme- 


(6)  1  Be  0.  ft  Sm.  644. 
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diate  legal  freehold,  there  is  a  legal  title  which  prevents  Lef^  free- 
the  enjoyment  except  by  means  of  a  court  of  equity,  equit5>le\y 
and  renders  the  title  to  the  rents  equitable  so  long  as  the  existence 
the  term  lasts ;  and  it  appears  to  me  that  the  plaintiff  t^.^^^*^  *"^ 
is  entitled  to  a  settlement  out  of  the  rents  during  the 
joint  lives  of  herself  and  her  husband,  or  until  the  de- 
termination of  the  term.'^     After  further  discussion,  it 
was  held  that  the  settlement  could  not  be  made  beyond 
the  jointure  term,  i,e,,  beyond  the  life  of  Mrs  H.  (c). 

Inasmuch  as  alienation  by  the  wife  will  defeat  her  Wife's  eonity 
equity  to  a  settlement,  it  becomes  necessary  to  consider  ^^J^^, 
in  what  ways  a  married  woman  may  validly  dispose  of 
property,  out  of  which  she  would  otherwise  be  entitled 
to  claim  her  equity,  so  as  to  preclude  herself  from 
afterwards  claiming  that  equity* 

1.  In  realty.     Under  3  &  4  Will.  IV.,  c.  74  (the  Act  i.  intercsu  in 
for  the  abolition  of  Fines  and  Recoveries),  and  8  &  9  w«lty* 
Vict.,  c.  106,  s.  6,  a  married  woman  may  dispose  of 

her  estates  of  freehold,  and  may  also  release  or  assign 
any  sum  of  money  charged  on  lands,  or  the  produce  of 
land  directed  to  be  sold  (d),  whether  her  interest  be  in 
possession  or  reversion,  by  a  deed  duly  acknowledged 
by  her,  with  the  concurrence  of  her  husband,  in  the 
manner  provided  by  the  first-mentioned  act  (c).  She 
may  also  alienate  her  copyholds  by  surrender,  jointly 
with  her  husband,  on  being  separately  examined,  as  to 
her  free  consent,  by  the  steward  or  his  deputy  (/). 

2.  In  personalty.     A  married  woman's  interests  in  2.  Intereets  in 
personal  estate  vesting  in  her  husband  on  marriage,  P«™>nalty. 
her  power  of  disposition  is  in  abeyance  during  the 
coverture,  and  except  in  the  cases  hereafter  mentioned, 

(0)  But  see  the  remarks  of  Westbtuy,  L.  C,  in  Oleavet  y.  Taine,  1  De 
0.,  JO.  &  Sm.  93 ;  Dart*8  V.  &  P.  529. 

(<0  Tuir  T.  SUmer,  20  Bear.  660  ;  Brigfft  t.  Chamberlain,  11  Hare, 
69. 

W  3  &  4  ^ill.  IV.,  0.  74,  SB.  77,  79. 

(/)  1  Walk.  Cop.  63. 


330 


PERSONS  UNDER    DISABTLITY. 


as  falling  under  20  &  21  Vict.,  c.  57  {g),she  hasno  power 
of  alienation. 

Wife's  choses       j^^  ^  ^^xe  nature  and  extent  of  the  husband's  interest 

in  action  be- 
long to  has-     and  power  over  the  wife's  choses  in  action,  the  law  says, 

duce  the^fnto  *^**  marriage  is  only  a  qualified  gift  to  the  husband 
possession.  of  the  wife's  choses  in  action,  viz.,  upon  condition 
that  he  reduce  them  into  possession  during  the  cover- 
ture ;  that  if  he  happen  to  die  before  his  wife,  without 
having  reduced  such  property  into  possession,  she, 
and  not  his  personal  representatives,  will  be  entitled 
to  it ;  and  that  reduction  into  possession  is  a  neces- 
sary and  indispensable  preliminary  to  the  husband's 
having  any  right  of  property  in  himself,  or  to  his  being 
able  to  convey  any  right  of  property  to  another  (h). 


Wife  surviv- 
ing her  hus- 
band takes 
her  reverslon- 
ary  interests 
which  he  has 
not  reduced 
into  posses- 
sion. 


Assignee  can 
take  no  more 
than  the  hus- 
band has  to 
give. 


In  accordance  with  these  principles,  it  was  decided 
in  Pwrdew  v.  Jackson  (i),  that  where  a  husband  and  wife, 
by  deed  executed  by  both,  assigned  to  a  purchaser  for 
valuable  consideration  a  fund  in  which  the  wife  had  a 
vested  estate  in  remainder,  expectant  on  the  death  of  a 
tenant  for  life,  and  both  the  wife  and  tenant  for  life 
outlived  the  husband,  the  wife  was  entitled  by  right 
of  survivorship  to  claim  the  whole  of  her  share  of  the 
fund  against  such  particular  assignee  for  valuable 
consideration.  ^'  I  still  continue  of  opinion,"  said  the 
Master  of  the  Bolls,  '^  that  all  assignments  made  by 
the  husband  of  the  wife's  outstanding  personal  chattels, 
which  are  not  or  cannot  be  then  reduced  into  posses- 
sion ....  pass  only  the  interest  which  the  husband  has, 
subject  to  the  wife's  legal  right  by  survivorship  {j)" 


Court  had  It  was  further  decided  before  the  passing  of  20  &  21 


iff)  Post,  p.  331. 

(A)  Purdew  v.  Jaekion,  1  Russ.  66. 
(t)  1  Russ.  1. 

(j)  Elliott  V.  Cordell,  6  Mad.  149 ;  Stant<m  v.  Hull,  2  Ross.  &  My. 
175,  182;  Hi  Dufy't  Ttiutt,  28  Beav.  386. 
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Vict.,  c.  57,  with  regard  to  the  wife's  reversionary  not  power  to 
interests,  that  the  court  had  not  even  the  power  of^j^^^J^' 
obtaining  the  wife's  consent  to  part  with  them.     "  If  part  with  her 
the  wife  by  her  consent  could  pass  a  remainder  or  JJtereBtT"^ 
reversion  in  personal   property  to  the  husband,  she 
would  not  only  part  with  a  future  possible  equity,  but  For  the  would 
with  her  chance  of  possessing  the  whole  property  by  I^t^u'"* 
surviving  her  husband ;  and  to  give  this  effect  to  her  equitv  and 
consent  would  make  it  analogous  to  a  fine  at  law,  with  g^iyonSp.. 
respect  to  real  estate,  a  principle  always  disclaimed  in 
a  court  of  equity.     A  court  of  equity  interferes  to  pro- 
tect the  property  of  the  wife  against  the  legal  rights 
of  the  husband,  and  will  never  lend  itself  as  an  instru- 
ment to  enable  the  husband  to  acquire  a  right  in  the 
wife's  personal  property  which  he  can  by  no  means 
acquire  at  law  {k)J* 

It  has  been  held  that  a  claim  by  the  wife  for  a  She  ha«  no 
settlement  out  of  her  reversionary  interest  in  property,  XSr?' 
SO  long  as  it  continues  reversionary,  cannot  be  sup-  interest  so 
ported  j  on  the  ground  that  a  court  of  equity  only  deals  sionary. 
with  interests  in  possession,  and  that  it  is  not  until 
the  property  comes  to  be  distributed,  that  in  ordinary 
cases  the  court  enforces  obligations  attaching  upon  the 
property,   otherwise   than  by  contract.     The   wife's 
right  to  a  settlement  out  of  that  property  which  the 
husband  at  law  would,  if  he  could,  take  possession  of,  it  is  an  obli- 
in  her  right,  is  an  obligation  which  a  court  of  equity  ^^L^noTon 
fastens  not  upon  the  property,  but  upon  the  right  to  the  property, 
receive  it ;  in  fine,  the  wife's  equity  arises  upon  the  ^•'**^J'}o*^. 
husband's  legal  right  to  present  possession ;  and  that^  ceive  it. 
of  course,  can   only  apply  when    the  remainder  or 
reversion  has  ceased  to  be  such,  and  the  property  has 
fallen  into  possession  (Z). 

By  a  recent  Act  of  Parliament  (m)  every  married  wo-  Malin's  Act, 


[k)  Piekard  t.  JSo^to,  3  Mad.  386 ;  Purdew  t.  Jackson,  1  Ruu. 
66. 

[/)  0$bom  T.  Morgan,  9  Hare,  434. 
20  &  21  Vict.,  c.  67. 


lm)2 


332 


PERSONS   UNDER   DISABILITY. 


20  &  21  Vict, 
c.  57. 

Feme  eovtirt 
may  allene 
her  revenion* 
ary  interest 
in  personalty 
by  deed  ac- 
knowledj^ed. 


Bat  not 
property 
which  she  is 
restrained 
from 

alienating. 
Nor  property 
settled  on  her 
marriage. 


man,  with  the  concurrence  of  her  husband,  may,  by  deed 
acknowledged  in  the  manner  required  by  the  Fines  and 
Recoveries  Act  (n),  dispose  of  every  future  or  reversion- 
ary interest,  vested  or  contingent,  belonging  to  such 
married  woman,  or  her  husband  in  her  right,  in  any 
personal  estate  to  which  she  shall  be  entitled  under 
any  instrument  (except  her  marriage  settlement)  made 
after  the  31st  December  1857  ;  she  may  also  release 
or  extinguish  any  power  in  regard  to  any  such  personal 
estate,  and  also  release  and  extinguish  her  equity  to  a 
settlement  out  of  her  personal  property  in  possession 
under  any  such  instrument  as  aforesaid.  But  nothing 
therein  contained  is  to  extend  to  any  reversionary 
interest  to  which  she  shall  become  entitled  under  any 
instrument  by  which  she  shall  be  restrained  from 
alienating  or  afifecting  the  same.  And  the  powers  of 
disposition  given  by  the  Act  to  a  married  woman  shall 
not  enable  her  to  dispose  of  any  interest  in  personal 
estate  settled  on  her  by  any  settlement  or  agreement 
for  a  settlement  made  on  the  occasion  of  her  marriage. 


As  to  cases 
not  within 
the  act. 


If  the  wife  should  be  entitled  to  any  chose  in  action, 
whether  legal  or  equitable,  of  a  reversionary  nature,  not 
within  the  above-mentioned  act,  the  effect  of  an  assign* 
ment  by  the  husband  will  be  different  under  different 
circumstances.  The  wife,  of  course,  cannot  assign,  for 
by  the  act  of  marriage  she  deprives  herself  of  all  power 
so  to  do ;  and  the  husband  can  only  assign  to  another 
the  interest  to  which  he  may  be  entitled  himself.  Sup- 
pose, therefore,  that  the  wife  is  entitled,  on  the  death 
of  A.,  a  person  now  living,  to  a  sum  of  stock  standing 
in  the  name  of  trustees,  and  that  her  husband  should 
make  an  assignment  of  this  reversionary  interest  to  B.^ 
a  purchaser;  the  benefit  which  will  accrue  to  B.,  by 
virtue  of  the  assignment,  will  vary,  according  as  the 
husband,  the  wife,  or  A.,  the  tenant  for  life,  may  die 


(«)  3  &  4  WiU.  IV.,  c.  74. 
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first.     If  the  husband  should  die  first  B.  will  lose  his  If  hosVand 

A'      WaP 

purchase^  for  the  wife  having  survived  her  husband^  will  revereiorfalla 
now^  on  the  death  of  A.,  be  entitled  to  the  stock,  which  in,  parchiuer 
has  never  been  reduced  into  the  possession  of  her  hus-  .^^^  "  ^^^' 
band,  or  of  B.,  his  assignee  (o).     If  A.  should  die  first,  j^  reversion 
B.  may  then  obtain  a  transfer  of  the  stock,  if  the  trus-  falls  into  pos- 
tees  choose  to  transfer  it  to  him  (p) ;  and  if  the  wife  should  ^^"d  and 
not  have  filed  a  bill  to  enforce  her  equity  to  a  settle-  wife  living, 
ment  (q).  But  if  the  trustees  should  refuse  to  transfer  ^^  jJ^Jl^j^gt 
without  the  direction  of  the  Court  of  Chancery,  or  if  to  her  eqmty. 
the  wife  should  insist  upon  her  right,  B.  can  only  take 
the  fund  after  making  such  settlement  as  the  court  may 
think  fit  upon  her.     If,  however,  the  wife  should  die  If  wife  die 
first,  then  this  chose  in  action,  remaining  unreduced  the^e^ewion** 
into  possession,  will,  like  a  legal  chose  in  action,  under  falls  in,  pur- 
the  same  circumstances  remain  part  of  the  wife's  per-  l\i^^     ^ 
sonal  estate ;  and  the  husband,  on  taking  out  admini-  Husband 
stration  to  his  wife  (r),  will  be  bound  by  his  previous  aw^Lment. 
assignment.     B.  will  accordingly  in  this  single  event 
obtain  the  whole  fund,  subject,  however,  to  the  wife's 
debts,  if  any  (s). 

The  question  as  to  what  amounts  to  a  reduction  into  What 
possession  by  the  husband  of  his  wife's  choses  in  action,  J^ycJ^n^nto 
is  one  that  generally  will  depend  on  the  peculiar  cir-  possession, 
cumstances  of  each  case.     But  it   may  be  useful  to 
mention  some  of  the  principles  by  which  the  court  is 
guided  in  deciding  this  question.  In  Hornshy  v.  Lee  (t) 
it  was  held  that  a  mere  assignment  of  a  reversionary  Mere  assign- 
chose  in  action  by  the  husband  could  not  be  reffarded  ™®"*  ?^*. 

■^  .  T        .        .  reversion  is 

either  as  an  actual  or  constructive  reduction  into  pos-  not  a  reduc- 
session  by  the  husband  (u).  It  is  also  now  clearly  estab-  tion  into  pos- 

^  "  session. 


i; 


io)  Purdew  v.  JackMon^  1  Boss.  1  ;  Eonner  v.  Morton,  3  Russ.  65. 
p)   Wheeler  v.  Caryl,  Amb.   121,  122 ;  Moor  v.  Rtjeault,  Free.  Ch. 
22. 

{q)  Greedy  v.  Lavender ^  13  Beav.  62. 

ir)  1  Brigbt's  H.  &  W.  41 ;  BetU  v.  Kimpton,  2  B.  &  Ad.  273. 

(*)  29  Car.  II.,  c.  3,  s.  26 ;  Wms.  Pers.  Prop.  396. 

(0  2  Mad.  16. 

(m]  Le  Faeuur  v.  Serattony  14  Sim.  116. 
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The  husband 
must  actually 
reduce  it  into 
possession — 
the  mere 
power  of 
doing  so  not 
sufficient. 
Husband's 
transfer  of 
title-deeds, 
of  which  his 
wife  was 
equitable 
mortgagee, 
not  enough. 


lished,  that  whether  the  husband  dies  in  the  lifetime 
of  the  person  having  a  prior  interest,  whereby  the  chose 
in  action  cannot,  as  against  the  wife,  be  reduced  into 
possession,  or  whether  he  survives,  and  dies  before  it  is 
ac^i^%  reduced  into  possession,  the  same  result  follows 
— the  chose  in  action  will  survive  to  the  wife  (v).  It  has 
also  been  held  that  the  transfer  by  a  husband  of  title- 
deeds  of  which  his  wife  was  equitable  mortgagee,  to 
secure  a  debt  of  his  own,  was  not  a  reduction  into  pos- 
session so  as  to  defeat  the  wife's  right  of  survivorship  (w) . 
The  test  of  reduction  into  possession  of  a  sum  of 
money  was,  in  a  recent  case,  declared  to  be,  the  right 
of  the  husband  to  maintain  an  action  at  law  for  the 
amount,  as  money  had  and  received  to  his  use  (x). 


Order  of  court      On  the  other  hand,  where  the  income  of  a  married 
incomeTnto^    woman's  life-estate  had  been  ordered  to  be  received,  and 
receiver's         applied  by  a  receiver  in  a  suit,  in  payment  of  her  hus- 
reduction^into  band's  encumbrances,  it  was  held  that  arrears  of  income 
possession.        in  the  receivei'^s  hands,  which  had  not  been  paid  as 
directed,  were  nevertheless,  by  the  eflTect  of  the  order, 
reduced  into  possession,  so  as  to  disentitle  the  wife 
surviving  to  such  arrears,  because  the  receiver  was  to 
be  deemed  in  the  nature  of  an  agent  for  the  person  en- 
titled by  virtue  of  the  order  for  appropriation  (y). 


Settlement, 
if  made,  must 
be  on  wife 
and  children. 
Though  she 
may  waive  it, 
ana  thus  de- 
prive her 
children. 


It  has  been  already  observed  that  the  wife's  equity, 
at  least  in  cases  where  she  takes  an  absolute  interest, 
is  not  for  herself  only,  but  for  herself  and  her  children, 
there  being  no  instance  where  the  settlement  has  not 
been  made  in  favour  of  the  children  at  the  same  time  ; 
and  though  she  may  abandon  it,  and  thus  prevent  her 
children  obtaining  any  benefit  from  it,  if  she  claims  it 
forherself,  the  court  requires  the  benefit  to  be  extended 


{v)  EllUon  V.  Elwin,  13  Sim.  309. 
\w)  Miehelmore  v.  Mudge,  2  Gitf.  183. 

(x)  Judgment  of  James,  Y.-C,  in  Aitcheton  v.  Dixtm^  L.  B.  10  Eq. 
689. 

(y)  Tidd  v.  Lister,  2  W.  R.  184. 
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to  her  chfldren  ;  her  equity  and  the  equity  of  the  chil- 
dren are  treated  as  one  equity,  to  be  enforced  or  not,  at 
her  option  (z).  In  no  case  are  the  children  permitted  to 
assert  an  independent  equity ;  for  in  all  cases  the  equity 
of  the  wife  is  personal,  and  the  court  acknowledges  no 
original  title  in  the  children,  who  can  claim  only  that^ 
provision  which  the  wife  thinksfit  to  secure  for  herself; 
and  if  the  wife  consent  that  the  husband  shall  receive 
the  whole  property,  they  are  deprived  of  all  pro- 
vision. 

The  inquiry  now  arises, — ^What  is  sufficient  to  create  When  the 
a  title  in  the  children.     It  has  been  observed  that  the  ^^^^^^Ji 
wife's  equity  does  not  depend  on  the  right  of  property  indefeasible, 
in  her,  nor  does  it  create  a  trust  in  her  favour  upon  the 
property.     "  It  is  only  a  right  to  require  that  a  trust 
shall  be  created  for  her,  for  the  benefit  of  herself  and  her 
children.   Before  the  property  is  impressed  with  a  trust 
in  her  favour,  it  is  necessary  that  some  action  should 
have  been  taken  by  her.  What  action  is  necessary  upon 
her  part  to  raise  a  trust,  or  rather,  how  far  that  action 
must  have  been  carried  in  order  to  raise  a  trust,  is  the 
question ;  but  some  action  must  have  been  taken  by  her 
and  carried  to  some  certain  point,  otherwise  no  trust 
exists.     If  the  property  is  in  the  hands  of  trustees,  it  is 
not  enough  that  she  should  give  them  notice,  in  how- 
ever formal  and  regular  a  manner,  that  she  demands  a 
settlement.     Notwithstanding   any  such  notice,  the 
trustees  may  with  impunity  hand  over  the  property  to 
the  husband.  Nor  can  she  enforce  a  settlement  for  the 
benefit  of  herself  alone ;  it  must  be,  if  at  all,  for  the 
benefit  of  her  children,  as  well  as  herself.     And  yet  if 
she  has  carried  her  action  far  enough  to  establish  a 
trust  for  herself  and  her  children,  she  may  at  any 
time  before  the    settlement  is   cmnpleted,  waive  and 
defeat  it  not  only  as  to  her  own  interests,  but  also  as 

(2)  J)e  la  Gard^  t.  Zemprirre,  6  Bear.  344. 
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to  the  interest  of  her  children  (a)."  No^  the  follow- 
ing points^  with  reference  to  this  doctrine,  are  well 
established : — 

If  wife  dies  1. — ^That  if  the  wife  die  before  the  bill  is  filed, 

S'chadren   P^ing  to  the  court  a  jurisdiction  or  dominion  over  the 
haTe  no  right  fund,  the  children  have  no  right  to .  require  a  settle- 
ment {b), 

'ft^r^^  2. — ^That  if  the  wife  die,  even  after  she  has  filed  a 

bill,  but  ^      ^ill  fo^  A  settlement,  but  before  decree,  her  children 
fore  decree,      cannot  Sustain  a  bill  to  have  a  settlement  made  on 

children  ha?e      ,  .  . 

no  right.  them  (cj. 

In  ordinary  The  general  principle  of  the  court  is,  that  if  in  any 

LTe'reV^r^  Ordinary  case  a  person  files  a  bill  to  assert  any  right  to 

claratorjr  of      property,  or  to  enforce  any  trust,  his  right  is  not  created 

ririit'orplSn-  ^y  *^®  decree,  any  more  than  it  is  created  by  the  filing 

tiff.  of  the  bill.  The  decree  only  decides,  or  rather  declares, 

what  his  right  was  at  the  time  of,  and  before,  the  filing 

of  the  bill.  But  these  principles  cannot  safely  \)e  applied 

to  questions  arising  with  reference  to  a  wife's  equity  to 

Rule  different   a  settlement.     "  It  is  to  be  recollected  that  when  a 

clttimB  her        woman  becomes  entitled  to  a  certain  property  abso- 

equity.  lutely,  say  a  share  of  property  under  a  will,  ....  what 

she  becomes  entitled  to  at  that  time  (that  is,  by  virtue 

of  the  will  before  anything  done)  is  not  a  trust  in  equity 

in  the  sense  of  a  trust  or  right  of  property — the  property 

all  belongs  at  law  and  in  equity  j>rt7?24  facie  to  the 

husband.     But  what  she  becomes  entitled  to  is  this — 

Her  right  is     ijhat  notwithstanding  the  marital  right,  against  that 

UmU  the         ^gl^^»  ^^^  ^^  &  right  to  take  some  action,  to  do  some- 

primd  facie      thing.  Or  to  have  something  done  for  her,  which  shall 

"^   *    establish  a  trust  upon  that  property,  in  her  favour* 

That  is  the  nature  of  what  is  called  the  wife's  equity 

(a)  Wdttaee  y.  Auk^,  2  Drew.  &  Sm.  222. 

(b)  Serivtn  y.  Tapley,  2  Eden,  337. 

{e)  De  la  Garde  y.  Lempriere,  6  Beay.  344  ;  Lloj^d  y.  Mason ,  5  Hare, 
149 ;  Lloyd  y.  Williami,  1  Mad.  450. 
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to  a  settlement^  before  anything  has  been  done  upon 
it.  And  therefore^  to  reason  from  such  a  right  as 
that^  as  you  would  from  the  case  of  a  person  who  has 
already  got  a  right  of  property  or  a  trust  actually 
created  ....  is  reasoning  in  a  manner  which  has 
been  deprecated  as  dangerous  (d).** 

3. — That  if  a  decree  or  order  has  been  made  by  the 
court,  referring  it  to  the  master,  under  the  old  prac- 
tice,  or  to  a  Judge   in    Chambers,   under   the   new  j^jgi^^  ^^f  ^bii. 
practice,  to  approve  a  proper  settlement,  and  the  wife  d^en  bb  against 

f      1     /•  \^  -         *»     Ai        •     1  ii        1  •!  -1  husband  arises 

dies  before  anything  further  is  done,  the  children  are  on  decree, 
entitled  to  the  benefit  of  that  decree  or  order,  and 
may  file  a  bill  to  enforce  such  settlement,  as  the  wife, 
if  still  living,  would  have  been  entitled  to  (e). 

4. — The  children's  right  to  have  a  settlement  exe-  Right  of  chiU 
cuted  after  the  death  of  their  mother,  who  has  claimed  ^'P"  ^^y  . 

.  .    arise  out  of 

her  equity  to  a  settlement,  also  arises  where  there  is  contract  by 
a  contract   by  the  father,  independently  of  judicial  t^^^^^' 
decree,  to  make  a  settlement  of  his  wife's  property  (/).  after  decree, 
Yet,  after  such  a  decree  or  contract,  but  any  time  exe^jutf^n^ 
before   the  execution   of  the  settlement,  the  wife,  if  waive  her  set- 
living,   may   waive   her   settlement,   and   altogether  ^^"^1^^'^*^^^ 
defeat   her  children  (</).     In  the  words  of  Wigram,  children. 
V.-C.  (h),   "  There  may  be  a  case  in  which  the  wife  is 
not  absolutely  bound,  but  in  which,  as  against  the 
husband,  the  children  are  entitled  to  the  benefit  of  the  if  husband  is 
mother's  equity.    If  the  husband  is  bound,  the  children  ^umj^*  ^^^ 

^      -^  '  children  are 

are  certainly  entitled.''  entitled. 

The  wife's  right  to  a  settlement  will  be  defeated —  "^^a*  ''ill 

defeat  her 
right  to  a 

(d)  JTallaet  ▼.  Auldjo,  2  Drew.  &  Sm.  227.  settlement. 

{e)  Wallace  v.  Auldj'o,  2  Drew.  &  Sm.  223 ;  Murray  t.  £libank,  1  L. 
C.  431. 

(/)  Lioyd  V.  Williamsy  I  Mad.  450 ;  De  La  Garde  v.  Lempriere,  6 
Beav.  344  ;  JFallaee  t.  Auldjo,  2  Drew.  &  Sm.  216  ;  affd.  1  De  G.  Jo. 
&  Sm.  643. 

{g)  Murray  v.  Elibank,  1  L.  C.  394  ;  Maeaulay  t.  Philips,  4  Ves.  16  ', 
Baldicin  ▼.  Baldwin,  5  De  G.  &  Sm.  319. 

(A)  Lloyd  T.  Mawn,  5  Ha.  153. 

Y 


338 


PERSONS   UNDER  DISABILITY. 


Husband's 
receipt  of  the 
fund. 


Where  her 
debts  exceed 
the  fund. 


By  an  ade- 
quate settle- 
ment. 


By  her  adul- 
tery. 


But  not  where 
both  husband 
and  wife  are 
living  in 
adultery. 


1.  By  the  receipt  by  the  hasband  or  his  assignees 
of  the  fund  (i). 

2.  Where  the  debts,  contracted  before  marriage, 
for  which  her  husband  becomes  liable,  exceed  in 
amount  the  fund  to  which  he  becomes  entitled  in  her 
right  0'). 

3.  Where  an  adequate  settlement  has  been  made 
upon  her  (A:) ;  but  not  by  an  inadequate  settlement, 
unless  her  right  to  a  further  settlement  be  barred  by 
an  express  stipulation  before  marriage  (Z). 

4.  Where  she  is  living  in  adultery  apart  from  her 
husband  (m) ;  but  even  then,  her  husband  will  not,  it 
seems,  while  he  does  not  maintain  her,  be  entitled  to 
receive  the  whole  of  her  property  (n).  But  where  both 
husband  and  wife  are  living  in  adultery,  it  has  been 
held  that  the  wife  may  claim  a  settlement  (o). 


By  her  fraud.  5.  By  her  fraudulent  suppression  of  the  fact  of  her 
coverture.  Thus,  where  a  woman,  by  a  document 
purporting  to  bear  date  before,  but  in  reality  signed 
after,  her  marriage,  affected  to  assign  certain  pro- 
perty to  her  husband,  which  he  afterwards  sold,  it 
was  held  that,  though  there  was  evidence  of  coercion 
on  the  part  of  the  husband,  yet  by  her  concurrence 
in  his  fraud,  she  had  precluded  herself  from  claiming 
her  equity  to  a  settlement  as  against  the  purchaser  (j)). 


Amount  of 
settlement. 


When  the  husband  is  solvent,  the  amount  to  be 

(0  Murray  t.  Elibank,  1  L.  C.  431. 

\j)  Bonutr  v.  Bonner,  17  Beav.  86 ;  Barnard  ?.  Ftn-d,  L.  R.  4  Ch. 
247. 

(k)  In  re  Ertkinia  Trustt,  1  K.  &  J.  302  ;  Spierr  t.  Spittr,  24  Bear. 
365  ;  Oiaeomeiii  r.  Frodgert,  L.  R.  14  £q.  263  ;  8  Ch.  338. 

(/)  Salway  t.  Salway^  Amb.  692 ;  Garforth  y.  Bradley,  2  *Ve8.  Sr, 
675. 

(m)  Carr  t.  Eastabrooke,  4  Yes.  146 ;  In  re  Leurin^a  Titiaf,  20  Bear. 
378. 

(ft)  Bail  T.  Montgomery,  2  Ves.  Jr.  191. 

{o)  Greedy  r.  Lavender,  13  Bear.  62. 

(p)  In  re  Luih*»  Trutte,  li.  R.  4  Ch.  591. 
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settled  apon  the  wife  and  childreti  is  a  matter  which 
depends  generally  on  the  arrangement  between  the 
husband  and  wife,  and  if  the  husband  refuse  to  make  If  husband 
a  settlement  upon  his  wife,  the  court  will  not,  so  long  ^  hTmadn-^"^ 
as  he  supports  her,  prevent  his  taking  the  produce  tauu  ber  he 
or  interest  of  her  property,  retaining,  however,  the      **  ™«>™«- 
capital,  so  as  to  give  the  wife  a  chance  of  taking  it 
by  survivorship  (q).     The  question  as  to  what  amount  Amount  de- 
should  be  settled  upon  the  wife  arises  most  frequently  Sroumetances. 
when  the  husband  has  become  bankrupt.     No  general 
rule  can  be  laid  down.     It  is  a  matter  purely  within 
the  discretion  of  the  court,  to  be  determined  according 
to  the  circumstances  and  merits  of  the  case  (r).     The  PreTious  bene- 

court  will  take  into  consideration  whether  the  wife  ?*•  ^S?^  ^^' 

band  8  pro- 
has  acquired  any  benefit  out  of  the  property  of  her  Mity. 

husband  («) ;  the  conduct  and  circumstances  of  the  hus-  P?2f '^^'^  ^^ 

band  {t) ;  or  the  conduct  of  the  wife  (tt) ;  whether  she  is 

living  in  adultery,  or  has  through  her  own  misconduct 

separated  from  the  husband. 

The  rule  in  general,  in  the  absence  of  special  cir-  Generally  half 
cumstances,  is  that  one-half  of  the  wife's  property  ^  ^^^^  <>» 
shall   be   settled  upon   herself,   and    the   remaining 
moiety  go  to  her  husband  or  his  assignees  (r). 

And  in  some  cases,  it  has  been  held  that  the  wJiole  Sometimes 
fund  will  be  settled  on  her;  as  where  it  is  small,  and  ?*Jr^?i^ 
barely  sufficient  for  the  maintenance  of  the  wife  and  settled, 
children  {w) ;  where  the  husband  having  become  bank- 


er) Sleeeh  t.  Thorington^  2  Yes.  Sr.  661  ;  Ateheton  v.  Ateh$t<m,  11 
Beav.  485. 

(r)  Carter  ▼.  Taggart,  1  De  G.  M.  &  G.  289 ;  Aubrey  t.  Brown,  4 
W.  R.  425. 

(«)  In  re  Enkine'e  Truett,  1  K.  &  J.  3U2 ;  Green  r.  Otte,  1  Sim.  k 
Stn.  250. 

(/)  Marehall  v.  Fowler,  16  Bear.  249 ;  Barrow  v.  Barrow,  18  Bear. 
529. 

(m)  Barrow  v.  Barrow,  5  De  G.  M.  &  G.  795  ;  Giaeontetti  v.  Prodgers, 
L.  K.  14  Eq.  253  ;  8  Ch.  338. 

(r)  Dmkley  y.  Lunkky,  2  De  G.  M.  &  G.  396  ;  I»  re  Sttggitt'a  TrmU, 
L.  U.  3  Ch.  215. 

(it)  In  re  Kincaid'e  Trtttte,  1  Drew.  326. 
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rupt  is  not  able  to  maintain  his  wife  {x) ;  or  where  the 
husband  has  deserted  or  behaved  cruelly  to  his  wife, 
and  does  not  maintain  her  (y). 

Form  of  Mttle-      Since  the  extent  of  the  wife's  equity  is,  to  have  a 
"*° '  settlement  made  for  the  benefit  of  herself  and  her 

children,  the  court  will  not  interfere  with  the  marital 
right  further  than  is  necessary  to  give  effect  to  that 
equity.  The  ultimate  limitation,  therefore,  in  default 
of  issue  of  the  marriage,  will  be  to  the  husband 
absolutely  (z). 

How  far  bind-      As  to  the  question,  how  far  settlements  made  in 
cr«iiU)i?of"*  consideration    of  the  wife's   equity  to  a  settlement 
husband.         will  be  binding  as   against  creditors,  the  following 
rules  may  be  laid  down : — 

If  hnsband  t«-       1.  Where  the  husband  has  once  reduced  into  posses- 

wrtVin^cf  mi-  ^^^^  ^^^^  equitable  choses  in  action  of  his  wife,  and 

Btsflion,  and      then  makes  a  voluntary  settlement  on  liis  wife  out 

letilemcnL  it    ^^  them,  the  question  of  the  validity  or  invalidity  of 

must  conform   such  settlement  aminst  creditors  will  depend  upon 

u>         11.,  c.   ^^^  lomi  fides  of  the  transaction.     If,  therefore,  the 

Valid  if  lH>ud    husband,  largely  indebted  at  the  time,  convey  pro- 

a'meriiom>iw    P^^'^y  ^^  trust  for  his  wife  and  children,  such  a  con- 

considiiadon.   vevance  may  be  within  the  stat.   13  Eliz.,  c.  5,  and 

void  against  the  creditors  (ci).    But  as  tliat  statute  only 

directs  that  no  act  whatsoever,  done  to  defraud  a 

creditor,  shall  be  of  any  effect  against  that  creditor, 

a  bond  tide  settlement,  where  there  is  no  imagination 

of  fraud,  even  though  voluntary  (/>),  will  be  supported 

Trader's  settle-  &s  against  creditors  (r).    By  the  Bankruptcy  Act  1 809. 


(x)  &v//  T.  vS/MxJU/r,  3  Mac.  &  G.  599 ;  Gmrdmtr  t.  MmrtkaO^  14  Sis. 
675, 

v«)  Ji^MiVv  T.  2>wNA.Vy,  2  De  G.  M.  &  G.  390;  J2^  /W<  32  Bear. 
621*. 

(r>  Crnxtcn  ▼.  JTirv,  L.  R.  9  £q.  404. 

(^1  G^dsmitk  T,  >a»«r//,  6  De  G.  M.  ft  G.  647^ 

(*'  H.<9te9  T.  TWrjN^,  3  K.  ft  J.  90 ;  Smfitmy  r.  ITt^  3  Veim.  43. 

{€)  CW>y—  T.  Krmiutty  Cowp.  434  ;  mt'mmit^  pa^  64. 
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it  is  enacted^  that ''  a  settlement  made  (by  a  trader)^  ment  of  wife's 
on  or  for  the  wife  or  children  of  the  settlor,  of  pro-  ^]^%7liallk< 
perty  which  has  accrued  to  the  settlor  after  marriage  ruptcy  Act 
in  right  of  his  wife/'  shall  be  good  as  against  his  ^^^^'  ^^  *  ^^• 
assignees  in  bankruptcy  (Vict.  c.  71,  s.  91). 

2.  Where  the  court  decrees  a  settlement  upon  the  If  court  decree 
wife,  "  the  court  will  support  it  as  a  good  settlement  nj^nt^  credit- 
for  valuable  consideration  (^d),"  on  we  bound. 

3.  Where  the  wife,  after  marriage,  becomes  entitled  Settlement 

to  property  which  the  husband  cannot  touch  without  t^gteJg  refJw^ 
the  aid  of  the  court,  and  the  trustees  will  not  pay  it  ing  ^  P»rt 
without   the  husband   making  a  settlement;  and  if  wife's  pro. 
the  husband  agrees  to  settle  it,  and  do  that  which  the  P«rty»  *!«> 
court  would  decree,  it  is  a  good  settlement  against  ^ 
creditors  (e). 


{d)  Wheeler  t.  Caryl^  Amb.  121 ;  Sitrnon  y.  Jones^  2  Buss.  &  My. 
365. 

(e)  Wheeler  T.  Caryl,  Amb.  121,  122 ;  Moor  ?.  Jlyeault,  Free.  Cb.  22 ; 
//*  re  Wrayi  Timt;  16  Jur.  1126. 
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CHAPTER  IV. 

SETTLEMENTS  IN   DEROGATION   OF   MARITAL  RIGHTS. 

Wife  must  not  It  being  a  general  rule  of  law  and  equity  that  a  huB- 
fraud  on  the     band  becQmes  entitled  to  the  property  of  his  wife  on 
marital  right    marriage^  any  alienation  of  property  by  her  in  fraudu- 
lent derogation  of  the  marital  right  will  in  equity  be 
deemed  null  and  void.     In  Strathmore  v.  Bowes  (/), 
ConTeyanoe      Lord  Thurlow  thus  states  the  rule, — "  A  conveyance 
jaeie  gJod       ^7  ^  wife,  whatsoever  may  be  the  circumstances,  and 
even  the  moment  before  the  marriage,  is  primA  facie 
good,  and  becomes  bad  only  upon  the  imputation  of 
fraud.     If  a  woman,  during  the  course  of  a  treaty  of 
marriage  with  her,  makes,  without  notice  to  the  in- 
tended husband,  a  conveyance  of  any  part  of  her  pro- 
perty, I  should  set  it  aside,  though  good  prima  faciei 
because  affected  with  that  fraud.'' 

The  cases  decided  on  this  subject  support  the  follow- 
ing conclusions : — 

If  during  a  1.  If  a  woman  entitled  to  property  enters   into  a 

riae78he  "^"  treaty  for  marriage,  and  during  the  treaty  represents 

alienes  with-  to  IwT  intended  husband  that  she  is  so  entitled ;  that 

knowi^ffie   '  ^V^^  ^^®  marriage  he  will  become  entitled  jure  mariti  ; 

property  to  and  if  during  the  same  treaty  she  clandestinely  conveys 

7^r^^  away  the  same  property  to  a  volunteer  (g),  or  settles  the 

herself  en-  property  upon  herself,  in  such  a  manner  as  to  defeat 

fraudulent.  ^^^  marital  right,  and  the  concealment  continues  until 

if)  1  L.  C.  406. 

(y}  Lance  y.  Norman,  2  Ch.  Rep.  79. 
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the  marriage  takes  place,  there  can  be  no  doabt  but 
that  a  fraud  is  thus  practised  on  the  husband,  and  he 
is  entitled  to  relief  (A). 

2.  And  not  only  is  this  principle  applicable  where  Same  prin- 
the  hasband  knew  of  the  existence  of  her  property,  ^^  l?|te'did 
but  it  has  been  extended  much  further ;  for  in  Ooddard  not  know  her 
V.  Snow  (i),  a  woman  ten  months  before  marriage,  but  i2^J^^8^ch 
after  the  commencement  of  that  intimate  acquaintance  property, 
with  her  future  husband  which  ended  in  marriage, 

made  a  settlement  of  a  sum  of  money  which  he  did  not 
know  her  to  be  possessed  of.  The  marriage  took  place, 
she  concealing  from  him  both  her  right  to  the  money, 
and  the  existence  of  the  settlement.  Ten  years  after, 
on  her  death,  it  was  held  on  a  bill  filed  by  the  bus- 
band,  that  the  settlement  was  void,  as  a  fraud  upon 
his  marital  right  (/). 

3.  But   when   a  woman  about  to  marry,  sells  or  xot  frandu- 
conveys  to   a  purchaser  for  valuable  consideration,  ^«"^i^*®* 
without  notice  of  any  intended  derogation  of  the  mari-  valuable  con- 
tal  right,  the  sale  or  conveyance  will  be  held  good  (fe).  "deration 
It  seems   uncertain,  however,  whether  if  the  par.  T^' 
chaser  for  value  have  notice,  the  sale  or  conveyance 

will  stand  as  against  the  husband  ({). 

4.  It  would   seem  that   a  clandestine  settlement  Void,  eren 
made  by  a  woman  pending  her  marriage,  even    iftori^S*"* 
meritorious   in  its  nature,  as  on  the   children   of  a  secret, 
former  marriage,  will  be  set  aside  as  a  fraud  on  the 
husband  (m). 

5.  If  the  intended  husband  is  acquainted  before  his  Marriage  with 

(A)  England  y.  Doums,  2  Beav.  628. 
(i)  1  Rum.  485. 

ij)  Bownet  t.  Jmningt^  32  Beav.  290;   Taylor  t.  Pugh,  1  Hare,  608. 
(k)  Blanehet  t.  Fitter,  2  Ves.  Sr.  264;  LUwtUin  t.  Oobbitld,  1  Sm.  & 
Giff.  376. 
(0  Ibid, 
(in)  Taylor  ▼.  Fuyh^  1  Hare,  608. 
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notice  of 
settlement 
binds  hus- 
band. 


marriage  with  the  fact  of  an  assignment  of  property 
made  by  his  intended  wife^  and  nevertheless  thinks 
fit  afterwards  to  marry  her,  he  will  be  bonnd  by  it  (n). 


A  husband 
can  only  set 
aside  a  con- 
veyance when 
made  pending 
the  marriage 
with  Aim. 


He  must  be 
her  then  in- 
tended 
husband. 


6.  In  all  the  cases  it  has  been  held  that  the  settle- 
ment to  be  invalidated  must  have  been  made  without 
the  husband's  knowledge,  during  the  course  of  the 
treaty  for  marriage  with  him.  It  has  been  accordingly 
held  that  a  settlement  made  by  a  widow  upon  herself 
and  the  children  of  a  former  maiTiage  was  not  fraudu- 
lent, because  it  was  not  proved  that  the  person  she 
afterwards  married  was  at  the  time  of  the  settlement 
"  her  then  intended  husband  (o).'*  And  in  Straihmore 
V.  Bowes  {p),  a  woman,  pending  a  treaty  of  marriage 
with  A.,  made  a  settlement  of  her  property  with  his 
approbation;  a  few  days  after,  B.,  by  stratagem, 
induced  her  to  marry  him ;  B.  had  no  notice  of  the 
settlement.  It  was,  however,  held  good  against 
him. 


If  he  has  7.  Where  the  husband  has  before  marriage  sednced 

seduced  her      jj^jg  wife,  and  thus  rendered  retirement  from  the  mar- 
before  mar- 
riage  her  con-  riage  on  her  part  impossible,  a  settlement  made  by 

^^'^m"        ^^^  ^^  ^®^  property  without  his  knowledge  will,  it 
against  him.     seems,  be  supported  (g). 


(fi)  St  G€org€  V.  Wake,  1  My.  &  E.  610 ;  Wrigley  t.  Swammm,  3  De 
0.  &  8m.  458 ;  SUcombe  t.  Giubb,  2  Bro.  C.  C.  645  ;  but  see  2f«i4on  t. 
Stacker,  4  De  G.  &  Jo.  458. 

(o)  England  t.  Bourne,  2  fieav.  631. 

{p)lL  C.  406. 

(q)  Tayhr  y.  Pugh,  1  Hare,  608. 
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CHAPTER  V. 

INFANTS. 

Who  may  be  the  goardmns  of  an  infant.  Qiuirdiani. 

1.  The  father  is  by  nature  and  nurture  the  guardian  Father, 
of  his  children  during  their  infancy  (r).     And  by  36  Mother. 
Vict.,  c.  12,  the  Court  of  Chancery  may  grant  the 
custody  of  infants  under  the  age  of  16  years  to  the 
mother. 

2.  By  12  Car.  II.,  c.  24,  a  power  was   conferred  Teettment- 
upon  the  father  of  appointing,  even  though  a  minor,  "Tfi^'**"*'*"- 
by  deed  or  will,  a  guardian  for  his  legitimate  children ; 

these  are  termed  testamentary  guardians.  But  by  the 
Wills  Act  («),  the  power  of  making  a  will  is  taken  from 
minors,  who  can  therefore,  it  seems,  now  only  appoint 
guardians  for  their  children  by  deed. 

A  testamentary  guardian  is  a  trustee,  and  the 
Statute  of  Limitations  is  inapplicable  to  accounts  as 
between  him  and  his  ward  {t). 

3.  The   father  may   waive  his  natural  rights   ofGoardtan 
guardianship  in  favour  of  a  stranger,  whom  he  has  »P1|;;;^f  ^^ 
permitted  to  put  himself  in  loco  parentis  towards  his  standing 
child.     Where,  therefore,  under  these  circumstances,  !JJ^,-, 
the  stranger  has  provided  for  the  maintenance  and 
education  of  the  child,  and  has  appointed  guardians, 

the  father  will  be  restrained  in  equity  from  asserting 
his  parental  rights  to  the  prejudice  of  his  child's  future 

(r)  WelUsley  t.  Beauforty  2  Blue.  21. 

(*)  1  Vict.,  26. 

(0  Matihetc$  t.  BriUj  14  Bear.  341. 
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interests  (u).  And  conversely,  where  a  father,  having 
waived  his  right  to  have  his  child  educated  in  his  own 
religion,  appointed  a  testamentary  guardian,  who  sought 
to  have  the  child  brought  up  in  the  father's  religion, 
the  court  by  injunction  restrained  the  guardian  firom 
applying  upon  a  writ  of  habeas  corpus  for  the  delivery 
— up  of  the  child  (v). 


Guardian 
appointed  by 
cuurt. 


Jurisdiction 
from  Crown 
as  parent 
patriae. 


Do]o<^ted  to 
the  Court  of 
Chancery. 


4.  Guardian  by  appointment  of  the  court.  The 
origin  of  the  jurisdiction  of  the  Court  of  Chancery 
over  infants  has  been  a  matter  of  mnch  juridical 
discussion.  The  better  opinion  seems  to  be,  that 
this  jurisdiction  has  its  just  and  rightful  foundation 
in  the  prerogative  of  the  Crown,  flowing  from  its 
general  power  and  duty  as  parens  patriae,  to  protect 
those  who  have  no  other  lawful  protector  (w) .  Partaking, 
as  it  does,  more  of  the  nature  of  a  judicial  administra- 
tion of  rights  and  duties,  in  foro  canscienticLe,  than 
of  strict  executive  authority,  it  would  naturally  follow, 
ed  raiione,  that  it  should  be  exercised  in  the  Court  of 
Chancery,  as  a  branch  of  the  general  jurisdietion 
originally  confided  and  delegated  to  it.  Hence  it  is 
that  this  jurisdiction  does  not  belong  to  the  Lord 
Chancellor  alone,  as  holder  of  the  Great  Seal  and 
Keeper  of  the  Royal  conscience,  but  may  be  exercised 
by  the  Master  of  the  Rolls  also;  and  as  in  other 
cases  where  the  Court  of  Chancery  has  a  general 
jurisdiction,  an  appeal  lies  to  the  House  of  Lords 
from  the  decision  of  the  Court  of  Chancery  (x). 


Infant  be-  If  a  bill  be  filed  relative  to  an  infant's  estate  or 

of^cwrt  when  Person  the  court  acquires  jurisdiction,  and  the  itifant, 
bill  is  filed  whether  plaintiff  or  defendant,  and  even  during  the 
estate.  ^^^  ^^  ^^^  father,  or  a  testamentary  guardian,  immedi- 


(ii)  Powel  T.  Cleaver,  2  Bro.  C.  C.  499. 

(r)  Andrews  v.  SaU,  L.  R.  8  Ch.  622. 

(it)  St.  1333  ;  De  MannevilU  v.  De  Manneville,  10  Yes.  63. 

(x)  St.  133d. 
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ately  becomes  a  ward  of  thecourt  (y).  And  where  with-  Or  on  order 
oat  sait  an  order  for  maintenance  had  been  made  on  ^^^ 
summons  in  Chambers,  it  was  held   that  the  infant 
thereby  became  a  ward  of  court  (z). 


The  Court  of  Chancery  will  appoint  a  suitable  guard-  Infant  must 
ian  to  an  infant  where  there  is  none*  other,  or  none  ^l!^^^^ 
other  who  will  or  can  act ;  but,  as  a  general  rule,  it  ma;  exercise 
will  not  do  so  unless  where  the  infant  has  property.  "  It  |J^i**      ^" 
is  not,  however,"  as  observed  by  Lord  Eldon,  "  from 
any  want  of  jurisdiction  that  it  does  not  act  where  it 
has  no  property  of  an  infant,  but  from  a  want  of  the 
means  to  exercise  its  jurisdiction,  because  the  court 
cannot  take  on  itself  the  maintenance  of  all  the  chil- 
dren in  the  kingdom.     It  can  exercise  this  jurisdiction 
usefully  and  practically  only  where  it  has  the  means 
of  doing  so — that  is  to  say,  by  its  having  the  means 
of  applying  property  for  the  use  and  maintenance  of 
the  infant  (a)." 

In  general,  parents  are  intrusted  with  the  custody  Jurisdiction 
and  education  of  their  children,  on  the  natural  pre-  ^I?"^ 
sumption  that  the  children  will  be  properly  treated, 
and  that  due  care  will  be  taken  of  them  in  regard  to 
their  education,  morals,  and  religion ;  but  if  the  court 
has  reasonable  ground  to  believe  that  the  children 
would  not  be  properly  treated,  it  '*  would  interfere, 
upon  the  principle  that  preventing  justice  was  prefer- 
able to  punishing  justice  (6).''  Accordingly,  where  the  When  father 
father  is  insolvent  (c),  or  his  character  and  conduct  are  ^^iinghip 
such  as  are  likely  to  contaminate  the  morals  of  his 
children  (d),  or  where  he  is  endangering  their  property 
or  neglecting  their  education  (e),  oris  guilty  of  ill-treat- 

(v)  Butler  t.  Freeman^  Amh.  303. 

(s)  In  rg  Graham,  L.  B.  10  £q.  630 ;  In  rt  Hodget  Seitlmmtt,  3  K. 
and  J.  213. 

la)  Velleslev  ▼.  BeauUri,  2  Ru«.  21. 

(Vibid.  ^     -^ 

(e)  Kifin  V.  Kifin,  1  P.  W.  706. 

(<Q  Shelley  t.  Weetbrooke,  Jac.  266  fi. 

(f)  Creuze  v.  Hunter,  2  Cox,  242. 
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Guardian 
selects  mode 
and  place  of 
education  of 
his  ward. 


When  guard- 
ian gives 
security. 


Guardians 
must  not 
change 
character  of 
ward's  pro- 
perty. 


Except  where 
necessary  for 
his  benefit. 


ment  and  cruelty  to  them  (/),the  custody  of  the  children 
will  be  committed  to  a  person  to  act  as  guardian  {g). 

The  guardian  will  be  allowed  to  regulate  the  mode 
and  select  the  place  for  the  education  of  his  ward, 
whose  obedience  will  be  enforced  by  the  court  {h).  And 
the  court  will  aid  guardians  in  obtaining  possession 
of  the  persons  of  their  wards  when  they  are  detained 
from  them  {i). 

If  the  guardian  wishes  to  take  his  ward  out  of  the 
jurisdiction  of  the  courts  and  in  some  other  cases  where 
there  is  danger  of  injury  to  the  ward's  person  or  pro- 
perty, the  court  will  always  take  security  from  the 
guardian  {j). 

Guardians  will  not  ordinarily  be  permitted  to  change 
the  personal  property  of  an  infant  into  real  property,  or 
the  real  property  into  personalty.  And  this  rule  is 
founded  on  two  considerations — such  a  conversion 
may  not  only  affect  the  rights  of  the  infant  himself, 
but  also  of  his  representatives  if  he  should  die  under 
age ;  for  it  must  be  remembered  that,  before  the  pass- 
ing of  the  Wills  Act  {k),  an  infant  might  dispose  of 
personal  property  before  he  attained  the  age  of  twenty- 
one,  but  could  not  devise  real  property  until  he  had 
attained  that  age  (l).  But  guardians  may,  under 
peculiar  circumstances,  where  it  is  manifestly  for  the 


(/)  WhitJUId  T.  Eale$,  12  Ves.  492. 

(a)  Ex  parte  Mountford,  15  Ves.  446 ;  36  Yict.,  c.  12. 

(A)  Sail  y.  ffall,  3  Atk.  721.  See  Trefnain*$  Caw,  1  Str.  167,  where, 
"  heing  an  infant^'he  went  to  Oxford,  contrary  to  the  orders  of  his  guard- 
ian, who  would  have  him  go  to  Camhridge,  and  the  court  sent  a  mes- 
senger to  carry  him  from  Oxford  to  Camhrid^ ;  and  upon  returning  to 
Oxford,  there  went  another,  tarn  to  carry  him  to  Camhridge,  quam  to 
keep  him  there." 

(f)  St.  1340. 

U  )  Jfffreyi  v.  VarUetwarttwarihy  Bam.  Ch.  R.  141 ;  Bi$$$  v.  liny, 
1  My.  &  Cr.  675. 

(*)  I  Vict.,  c.  26. 

(/)  Ex  parU  PhiUipn,  19  Yes.  122;  Seraeaon  T.  St$hy,  2  Atk.  413; 
Ware  ▼.  FolhiU,  U  Ves.  278. 
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benefit  of  the  infant^  change  the  nature  of  the  estate ; 
as  for  necessary  expenses^  such  as  repairs  (m),  orbypay- 
ment  of  a  certain  sum  out  of  the  personal  estate  of  the 
infant,  in  pursuance  of  a  condition  imposed  on  a  devise 
of  an  estate  to  him  (n) ;  and  the  court  will  support  their 
conduct  if  the  act  be  such  as  the  court  would  itself 
have  done,  under  the  like  circumstances,  by  its  own 
order  (o) .  The  act  of  the  guardian  in  such  a  case  must 
not  be  wantonly  done,  but  must  be  for  the  manifest 
interest  and  convenience  of  the  infant.  It  is  true  that 
it  has  been  said  there  is  no  equity  in  such  a  case  be* 
tween  the  representatives  of  the  infant.  But,  neverr 
theless,  the  court  has  an  obvious  regard  to  the  circum- 
stance that  these  representatives  may  be  affected 
thereby,  and  it  is  always  inclined  to  keep  a  strict  hand 
oveV  guardians,  in  order  to  prevent  partiality  and 
misconduct.  For  the  purpose  of  preventing  any  such  Representa- 
acts  of  the  guardian,  in  case  of  the  death  of  the  infant  JJoSd  have 
before  he  arrives  of  age,  from  changing  improperly  the  taken  before 
rights  of  the  parties,  who,  as  heirs  or  distributees,  gtOl^ukifafter 
would  otherwise  be  entitled  to  the  property,  it  is  the  the  conter- 
constant  rule  of  courts  of  equity  to  hold  lands  pur- 
chased by  the  guardian  with  the  infant's  personal 
estate,  or  with  the  rents  and  profits  of  his  real  estate, 
to  be  personalty,  and  distributable  as  such ;  and,  on 
the  other  hand,  to  treat  real  property  turned  into 
money  (as,  for  example,  timber  cut  down  on  an 
infant's  fee  simple  estate)  as  still  retaining  its 
original  character  of  real  estate.  And  when  the  court 
directs  any  such  change  of  property,  it  directs  the  new 
investment  to  be  in  trust  for  the  benefi.t  of  those  who 
would  be  entitled  to  it,  if  it  had  remained  in  its 
original  state  (/?). 

In  the  case  of  wards  of  the  court,  whether  male  or  Marriage  oi 


fn)  Ex  parte  QrifMtone,  4  Bro.  C.  C.  note,  235 ;  Amb.  708. 

m)  Verfion  v.  Vemoit,  cited  1  Vea.  Jr.  456. 
(o)  JSx  parte  Phillips,  19  Ves.  122. 
(p)  St.  1357  ;   Ware  t,  PoMi//,  U  Ves.  278. 
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ward  of  court    female,  even  when  they  have  parents  living,  or  guard- 

ite^permiflrion.  ^*^®'  ^^  ^^  necessary  to  apply  to  obtain  the  permission 

Conniving       of  the  court  before  their  marriage  can  take  place  (g) .  If 

ward^wifchout   ^  ™*^  should  marry  a  female  ward  without  the  consent 

consent  of        and  approbation  of  the  court,  he  and  all  others  con- 

lera^.*  ^^'    cerned  in  aiding  and  abetting  the  act  will  be  treated 

as  guilty  of  contempt  of  court,  and  may  be  punished 

by  imprisonment  (r).     And  it  seems  that,  although 

the  husband,  or  those  contriving  and  assisting  at  a 

marriage  are  not  aware  that  the  infant  is  a  ward  of 

court,  their  ignorance  will  not  be  sufficient  to  acquit 

them  of  contempt  of  court  («). 

Guardian  irnut      With  a  view  also  to  prevent  the  improper  marriages 
give  recog-       ^f  j^jg  wards,  the  (ruardian  on  his  appointment  is  flrener- 

nisance  that  .      ,        ®  .  .  i  ^       '    n 

ward  shall  not  ally  required  to  give  a  recognisance  that  the  infant 
eonsent^**^^''*  shall  not  marry  without  the  leave  of  the  court ;  so 
that,  if  an  infant  should  marry,  though  without  the 
privity,  knowledge,  or  negligence  of  the  guardian,  yet 
the  recognisance  would  in  strictness  be  forfeited, 
whatever  favour  the  court  might,  upon  an  application, 
think  fit  to  extend  to  the  party  when  he  should  appear 
to  have  been  in  no  fault  (t). 

Improper  mar-  With  the  same  view,  the  court  will,  where  there  is 
strSnedby  reason  to  suspect  an  intended  and  improper  marriage 
injunction.  without  its  sanction,  by  an  inj unction,  not  only  interdict 
themarriage,  but  alsointerdictcommunicationsbetween 
the  ward  and  the  admirer  {u),  and  if  the  guardian  is  sus- 
pected of  any  connivance,  it  will  remove  the  infant  from 
his  care  and  custodv,  and  commit  the  ward  to  the  care 
of  others  (v). 


(q)  Smith  r.  Smith,  3  Atk.  306. 

(r)  JTortham  y.  Femberton,  1  De  G.  &  Sm.  644  ;  Ex  parte  Mitchell, 
2  Atk.  173. 

(«)  More  y.  More,  2  Atk.  167  ;  Merberft  Que,  3  P.  W.  116. 

(0  £yre  y.  Counteet  of  Shaftesbury,  2  L.  C.  646. 

(ti)  Lord  Baymond*a  Case,  Cas.  t.  Talb.  68 ;  Fearee  y.  Crutehjleld,  14 
Yes.  206. 

(v)  Tombee  y.  Elert,  Dick,  88. 
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In  case  of  an  offer  of  marriage  of  a  ward^  the  court  Settlement 
will  generally  refer  it  to  chambers,  to  ascertain  and  JJJJI^ed  by^" 
report  whether  the  match  is  a  suitable  one^  and  also  <^ourt. 
what  settlement  ought  to  be  made  {w). 

When  the  marriage  has  been  actually  celebrated 
without  the  sanction  of  the  court,  the  court  will  not 
discharge  the  husband,  who  has  been  committed  for 
contempt,  until  he  has  mnde  such  a  settlement  upon 
the  female  ward,  as  upon  a  reference  to  chambers, 
shall,  under  all  the  circumstances,  be  equitable  and  Coiwideni- 
proper.  The  nature  of  the  settlement  will  depend  in  gg^t'^^ent. 
a  great  measure  upon  the  fortune,  position,  and  con- 
duct of  the  husband,  whether  the  parties  are  of  equal 
rank  and  fortune,  or  the  husband  is  in  such  a  position 
as  would  lead  to  a  suspicion  of  mercenary  motives  for 
the  marriage  on  his  part  {x). 

Under  the  Marriage  Act,  4  Geo.  IV.,  c.  67,  the  Settlement 
guardian  of  any  minor,  who  has  married  without  his  ^nder  Mar- 
consent,  may,  on  information  filed,  obtain  a  declara-  4  Geo.  iV., 
tion  of  forfeiture  against   either  party,  who  has  pro-  ^'  ^^' 
cured  the  solemnisation  of  the  marriage  by  falsely 
stating  that  such  consent  had  been  given,  and  the 
court  will  thereupon  decree  a  settlement  on  the  inno- 
cent party  or  the  issue  of  the  mamage  (y). 

By  18  &  19  Vict.,  c.  43  (explained  by  23  &  24  Vict.,  Binding  scttle- 
c.  83),  infants  are  now  enabled,  with  the  approbation  "*"*•  °y  "*' 
of  the  Court  of  Chancery,  to  make  binding  settle-  I8&'i9  Vict., 
ments  on  marriage,  of  their  real  and  personal  estate,  ^'  ^^' 
whether  in  possession,  reversion,  remainder,  or  ex- 
pectancy (z), 

(it)  Smith  T.  Smiihf  3  Atk.  305 ;  Leeds  ▼.  Bamardeaton,  4  Sim.  538  ; 
St.  1361. 

(«)  Ball  V.  Coutte,  1  V.  &  B.  303 ;  Field  v.  Moore,  7  De  G.  M.  &  G. 
691. 

(y)  See  19  &  20  Vict.,  c.  119,  8.  19  ;  Att.-Gen.  v.  Head,  L.  R.  12  Eq. 
88;  Dan.  Ch.  Pr.  10—12. 

(z)  £e  Olive,  11  W.  R.  819;  Barrow  v.  Barrow,  4   K.  &  J.  418 
Sitnson  r.  Jonee,  2  Buss.  &  My.  365. 
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Waiver  by  It  yfi\\  not  make  any  difference  in  the  case,  tliat 

ward  of  her         ,  j  v  •  •      j     r  •  j     x 

settlement.  ^'^^  ward  has  since  amved  of  age,  or  is  ready  to  waive 
her  right  to  a  settlement ;  for  the  court  will  protect 
her  against  her  own  indiscretion,  and  the  undue  in- 
fluence of  her  husband  (a). 

Father  bound  X  father  is  bound  to  maintain  his  children,  and  will 
his  children,  not  Usually  have  any  allowance  out  of  their  property 
though  there    f^j.  ^tat  purpose,  notwithstandincT  there  is  a  provision 

IS  a  provision  .  ,  .     . 

for  mainten-     for  their  maintenance  (h) ;  but  where  the  father  is  in 
E  ^  t    h       such  circumstances  of  poverty  as  not  to  be  able  to 
he  is  pre-     .    ^ive  a  child  an  education  suitable  to  the  fortune  which 
poverty^^        he  expects,  maintenance  will  be  allowed  (c).     A  ^  wife 
A  wife  liable    was  formerly  under  no  legal  obligation  to  maintain 
Vict*' c\z  ^*  ^®^  children  (d).     But  now,  by  the  Married  Women's 
"  '     '     Property  Act,  1870   (33  &  34  Vict.,  c.  93,  s.  14),  if 
possessed  of  separate  property,  she  is  liable  to  con- 
tribute to  their  maintenance. 

^^^Stiedto^        If  there  is  a  contract  on  marriage  amounting  to  a 
an  allowance,    trust,  that  property  shall  be  applied  for  the  mainten- 
ance and  education  of  the  children,  the  property  must 
be  applied  without  reference  to  the  ability  of  the  father 
to  maintain  and  educate  them  (e). 

How  allow-  In  allowing  maintenance  for  an  infant,  regard  will 

fated."  ^^^^'  ^®  ^^^  *^  ^^^  state  and  condition  of  his  family.  Thus, 
where  there  are  younger  children,  especially  if  they  are 
numerous  and  totally  destitute,  the  court  will  make  a 
liberal  allowance  to  the  eldest  son,  that  he  may  be  the 
better  able  to  maintain  his  brothers  and  sisters  (/). 
And  a  liberal  allowance  will  also  be  made  for  infants, 
in  order  to  relieve  their  parents  when  in  distressed 
circumstances  (g). 

^^  T  '  ■-■■■■■■■■         MW    ■     I  ^^^^—  ■■■■■■.Ml  I  I        ■  ■     I  ^— ^— ^^^—  ■ 

(a)  St.  1361 ;  Hobion  v.  Ferraby^  2  Coll.  412  ;  Long  ▼.  Long^  2  Sim. 
&St.  119. 

(b)  Stocken  v.  Stockeny  4  My.  &  Cr.  98  ;  Meaeher  y.  Ttmng,  2  My.  & 
K.  490.     See  also  Ransome  v.  Burgeu^  L.  R.  3  £q.  773. 

ie)  Bnckworth  ▼.  Hwkworth,  1  Cox,  81. 
d)  Hodgens  v.  ffodgens,  4  C.  &  F.  323. 
{e)  Thompson  v.  Griffin,  1  Cr.  &  Ph.  317,  320. 

( f)  Pierpoint  T.  Cheney,  1  P.  Wms.  488 ;  Bradthaw  r.  Sradthav,  1 
J.  &  W.  647. 

(g)  Heytham  y.  Heytham,  1  Cox,  179. 
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CHAPTER  VL 


OF  FEBSONS  OF  UNSOUND  XTND. 


The  Court  of  Chancery  may  properly  be  deemed  to  Jurisdiction 

from  Crown 
parens  patriat 


have  had,  originaUy,  as  the  general  delegate  of  the  ^™  ^**'''*  " 


Crown,  as  parens  patriae,  the  right  to  have  the  custody 

of  idiots  and  lunatics  who  had  no  other  guardian.    But 

the  stats.  17  Ed.  II.,  cc.  9, 10,  introduced  certain  new 

rights,  powers,  and  duties  of  the  Crown ;  and  since  that 

period,  the  jurisdiction  has  become  somewhat  mixed  in 

practice ;  but  it  is  principally  in  modem  times  exerted 

under  these  statutes.  The  jurisdiction  is,  therefore,  now  Chancellor  haa 

usually  treated  as  a  special  iurisdiction  for  many  pur-  JQnsdiction 

•'       ,  r  J  J  r        under  warrant 

poses,  derived  from  the  special  authority  of  the  Crown,  under  sign- 
under  its  sign-manual  to  the  Chancellor  personally,  and  "i«^^^- 
not  as  belonging' to  him  as  Chancellor,  sitting  in  the 
Court  of  Chancery  (A). 

But  whatever  may  be  the  true  origin  of  the  authority  Chancellor 
of  the  Crown  as  to  idiots  and  lunatics,  it  is  clear  that  J^ti^M™* 
the  Chancellor  does  not  in  all  cases  act  under  the  special  chief  of  the 
warrant  by  the  sign-manual.     The  warrant  gives  to  the  Chancery 
Chancellor  the  right  of  providing  for  the  maintenance 
of  idiots,  and  lunatics,  and  for  the  care  of  their  persons 
and  estates,  and  no  more.  When  a  person  is  ascertained 
to  be  an  idiot  orlunatic,  the  Chancellor  proceeds,  under 
his  special  warrant,  to  commit  the  custody  of  the  person 
and  estate  of  the  idiot  or  lunatic  to  the  proper  guardians, 
and  to  direct  for  him  a  suitable  maintenance.     After 
the  custody  is  so  granted,  and  maintenance  is  assigned, 
the  Chancellor  acts  in  other  matters,  relative  to  lunatics 
at  least,  not  under  the  warrant  by  the  sign-manual,  but 

(A)  St.  1863. 
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in  virtue  of  his  general  power,  as  holding  the  Great 
Seal,  and  as  Keeper  of  the  King's  conscience.  The 
Court  of  Chancery  is  in  the  habit  of  making  many 
orders,  and  enforcing  them  by  attachment;  which 
orders,  and  the  manner  of  enforcing  them,  are  not 
warranted  by  the  sign-manual,  but  are  exercised  under 
the  general  power  of  the  court  (i).  Yet  the  Chancellor 
does  not  act  as  an  equity  judge,  as  administering  the 
general  powers  of  a  court  of  equity,  when  he  makes 
these  orders  and  enforces  them  by  attachment ;  for  then 
an  appeal  would  lie  to  the  House  of  Lords ;  whereas, 
although  from  a  decree  made  on  a  bill  filed  relating  to 
a  lunatic's  estate  in  the  regular  course  of  chancery  pro- 
ceedings, an  appeal  lies  to  the  House  of  Lords,  yet  an 
Appeal  to  appeal  from  an  order  made  on  motion  or  petition  in 
nvy    ouncii.  Lm^j^^jy^  \{qq  ^q  ^j^^.  Judicial  Committee  of  the  Privy 

Council  {j ). 

Ix>rds  Jos-  The  jurisdiction  in  lunacy  has  been  regulated  and 

jurisdiction      defined  by  a  series  of  statutes  (k) .  By  the  principal  act, 

the   Lunacy    Regulation  Act  1853,    jurisdiction    in 

lunacy  has  been  given  to  the  Lords  Justices  of  the 

Court  of  Appeal  in  Chancery. 

Statutorjr  The  jurisdiction   extends   not   only  to  idiots  and 

in^Lunacy?      lunatics,  properly  so  called,  but  also  to  all  peraons  who, 
from  age  or  misfortune,  are  incapable  of  managing  their 
own  afiairs,  and  therefore  are  properly  deemed  of  un- 
sound mind,  or  non  compotes  mentis  (I),  The  former  is  the 
statutory  jurisdiction  exercised  by  the  Lord  Chancellor 
Equitable        and  Lord  Justices  in  Lunacy ;  the  latter  the  inherent 
;;;"g;P^5;*^2^ jurisdiction  of  the  Court  of   Chancery  exercised  in 
not  8o  appropriate  cases,  notwithstanding  the  unsoundness 

******  of  mind,  for  the  protection  of  the  property  of  the  per- 

son so  circumstanced. 


i 


0  St.  1364. 

J)  8m.  Man.  446. 

(>)  16  &  17  Vict.,  c.  70 ;  18  Vict.,  c.  13 ;  25  &  26  Vict,  c.  86. 
(/)  St.  1365. 
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The  recent  case  of  Beall  v.  Smith  (m)  affords  a  strik-  Biollr.  SmW*. 
ing  illustration  of  the  several  jurisdictions.  There^  the 
plaintiff  having  become  of  unsound  mind,  a  bill  was 
filed  in  his  name  by  a  next  friend  for  the  purpose  of 
winding  up  the  business  in  which  he  had  been  en- 
gaged ;  a  receiver  was  appointed  and  a  decree  direct- 
ing accounts  was  taken.  The  plaintiff's  family  were 
not  consulted  in  the  institution  of  the  suit,  and  were 
opposed  to  its  further  prosecution.  Nevertheless  an 
order  on  further  consideration  was  made,  and  the  costs 
of  the  suit  taxed  and  paid  out  of  the  estate.  Pending 
the  suit  application  was  made  in  Lunacy,  and  an 
inquisition  having  been  issued  a  committee  was  ap- 
pointed of  the  plaintiff's  estate.  It  having  then  been 
discovered  that  further  proceedings  had  been  taken 
in  the  suit,  a  petition  was  presented  by  the  lunatic 
and  his  committee  for  a  declaration  that  the  same  were 
void;  and  on  appeal  to  the  Lords  Justices  it  was  ordered 
that  all  proceedings  in  the  suit,  subsequent  to  the  ap- 
pointment of  the  receiver,  should  be  set  aside,  with 
costs  to  be  paid  by  the  plaintiff's  solicitor ;  the  court 
expressing  an  opinion,  that  all  the  proceedings  after 
the  inquisition  were  a  gross  contempt  on  the  jurisdic- 
tion in  Lunacy. 

The  Lord  Justice  James  thus  stated  the  principles  Eq^ty  exer- 

i_  •  ■!_  1   i.     Ai_  J.  •     J.-1  •  i»  -J.     •      •      ciBCB  its  juris- 

wnicn  regulate  the  court  m  the  exercise  of  its  juris-  diction  in  spite 
diction  in  cases  of  persons  of  unsound  mind  not  so  of  the  un- 
found  by  inquisition  :  "  It  is  to  be  borne  in  mind  that  mind, 
unsoundness  of  mind  gives  the  Court  of  Chancery  no 
jurisdiction  whatever.    It  is  not  like  infancy  in  that 
respect.     The  Court  of  Chancery  is  not  the  curator 
either  of  the  person  or  the  estate  of  a  person  of  un- 
sound mind,  whom  it  does  not  and  cannot  make  its 
ward.     It  is  not  by  reason  of  tlie  incompetency,  but  not- 
witlistanding   the  incompetency,   that    the    Court    of 
Chancery  entertains  the  proceedings.     It  can  no  more 

(m)  L.  R.  9  Ch.  85. 
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take  upon  itself  the  management  or  disposition  of  a 
lunatic's  property^  than  it  can  the  management  or  dis- 
position of  the  property  of  a  person  abroad  or  con- 
fined to  his  bed  by  illness.  The  court  can  only  exer- 
cise such  equitable  jurisdiction  as  it  could  under  the 
same  circumstances  have  exercised  at  the  suit  of  the 
person  himself^  if  of  sound  mind  {n)J 


jf 


Conversion 
of  lunatic's 
estate. 

His  interest 
alone  con- 
sulted. 

His  represent- 
ati?es  nave 
no  equities  be- 
tween them. 
Ther  take  the 
fund  in  the 
character  in 
which  it  is 
actually 
found. 


In  the  case  of  a  lunatic,  the  court  will  not  generally 
alter  the  state  of  the  lunatic's  property  so  as  to  affect 
the  rights  of  his  representatives,  unless  where  it  is  for 
the  benefit  of  the  lunatic  himself.  '^  The  general  object 
of  the  attention  of  the  administration  is  solely  and 
entirely  the  interest  of  the  lunatic  himself,  without 
looking  to  the  interests  of  those  who  upon  his  death 
may  have  an  eventual  right  of  succession.  Accordingly 
in  such  a  case,  where  the  conversion  is  made  by  the 
direction  of  a  court  of  competent  jurisdiction  in  I^unacy, 
as  there  are  no  equities  between  the  heir  and  the  next 
of  kin,  they  will  take  the  properties  to  which  they  are 
respectively  entitled,  according  to  the  character  in 
which  they  find  them  {o)J 


}j 


(n)  See  also  Jonea  t.  Lloyd,  22  W.  R.  787. 

(o)  Oxmdon  ▼.  Compton,  2  Vea.  Jr.  72;  JBx parte  Fhillipa,  19  Ves.  118; 
JU  Leeming,  7  Jur.  N.  S.  115  ;  3  De  G.  F.  k  Jo.  43;  In  r$  WharUm, 
5  De  6.  M.  &  0.  33 ;  16  ft  17  Vict.,  c.  70,  s.  119. 


PART    IV. 


CONCURRENT    JURISDICTION. 


The  concurreiit  jurisdiction  of  courts  of  equity  has  its  Origin  of  con. 

,  ...  -,  ..1        .1  ,     _*  current  juris- 

true  on  gin  in  one  of  two  sources :  either  the  courts  of  Miction, 
law^  although  they  have  a  general  jurisdiction  in  the 
matter^  cannot  or  could  not  give  adequate,  specific, 
or  perfect  relief,  or,  under  the  actual  circumstances 
of  the  case,  they  cannot  or  could  not  give  relief  at  all. 
The  former  occurs  in  aU  cases  when  a  simple  judg- 
ment  for  the  plaintiff  or  for  the  defendant  does  not 
meet  the  full  merits  and  exigencies  of  the  case,  but  a 
variety  of  adjustments,  limitations,  and  cross  claims 
are  to  be  introduced  and  acted  on;  and  a  decree 
meeting  all  the  circumstances  of  the  particular  case 
between  the  very  parties  is  indispensable  to  complete 
distributive   justice.     The    latter    occurs  when  the 
object   sought,   though  treated  as   generally  falling 
within  a  class  of  right  cognisable  by  courts  of  law, 
is  in  the  special  instance,  from  special  circumstances, 
or  from  the  weakness  of  the  common  law,  out  of  the 
pale  of  its  jurisdiction ;  as,  for  instance,  a  perpetual 
injunction,  or  a  preventive  process,  to  restrain  tres-  Ck>ncurrent 
passes,  nuisances,  waste.     It  may,  therefore,  be  said  ^^'i^ds^j^^ 
that  the  concurrent  jurisdiction  of  equity  extends  to  cases  where 
all  cases  of  legal  rights,  where,  under  the  circum-  ^^  "^*  * 
stances,  there  is  not  a  plain,  adequate,  and  complete  qnate.  and 
remedy  at  law  (y). ZX"'-*^-- 

{p)  St.  76. 
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Division  of  The  subject  may  be  divided  into  two  branches : — 

the  subject. 

I.  That  in  which  the  subject-matter  constitutes  the 
principal  ground  of  the  jurisdiction,  as  in  cases  of 
accident,  mistake,  or  fraud. 

II.  That  in  which  the  peculiar  remedies  afforded  by 
courts  of  equity  constitute  the  principal  ground  of  the 
jurisdiction,  under  which  will  fall  suretyship,  partner- 
ship, questions  of  account  and  set-off,  specific  per- 
formance, injunction,  partition,  and  interpleader. 
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CHAPTER  I. 


ACCIDENT. 


Bt  the  term  accident  is  intended^  not  merely  inevit-  Accident, 
able  casualty^  or  the  act  of  Providence,  or  what  is 
technically  called  vis  major,  or  irresistible  force,  but 
such  unforeseen  events,  misfortunes,  losses,  acts,  or 
omissions  as  are  not  the  result  of  any  negligence  or 
misconduct  in  the  party  (q). 

But  this  general  definition  must  not  be  taken  as  To  g:ive  pqaity 
covering  every  case  of  accident  to  which  it  may  apply ;  ].k"*^^*^**?Vg 
it  is  not  every  case  of  accident  which  will  justify  the  no  complete 
interposition  of  a  court  of  equity  (r).    The  jurisdiction  a^tJe'part* 
being  concurrent,  will  be  maintained  only,  first,  when  must  have  a 
a  court   of  law   cannot  grant  suitable   relief;   »iid  ^^j^J^'^jl^.J^^J 
secondly,  when  the  party  has  a  conscientious  title  to 
relief.    Both  circumstances  must  concur  in  any  case  to 
constitute  a  ground  on  which  relief  in  equity  may  be 
craved.     For  it  is  certain  that  in  some  cases  of  acci- 
dents,  courts   of  law   can  and  always   could  afford 
adequate  relief,  as  in  cases  of  '^  loss   of  deeds,  mis- 
takes in  receipts  and   payments,  wrong  payments, 
deaths  which  make  it  impossible  to  perform  a  condition 
literally,  and  a  multitude  of  other  contingencies  {s)J' 

The  first  consideration,  then,  is  whether  there  is  an  jg  there  an 
adequate  remedy  at  law  ?  not  merely  whether  there  is  a^eq^t® 
some  remedy  at  law ;  and  here  a  most  material  dis-  law  ? 
tinction  is  to  be   attended  to.     In   modern   times, 
courts  of  law  frequently  interfere  and  grant  a  remedy, 

iq)  St.  78. 

(r)  fFhii/eldT,  Faunei,  1  Ves.  Sr.  392. 

(«)  3  Bl.  Com.  431 ;  St.  79. 
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under  circumstances  in  which  it  would  certainly  hare' 

been  denied  in  earlier  periods;  and  sometimes  the 

Legislature^  by  express  enactments^  has  conferred  on 

courts  of  law  the  same  remedial  faculty  which  belongs 

Courts  of         to  courts  of  equity.     With  reference  to  either  of  these 

1^^*  tV*^  •**^'    cases,  it  is  a  fixed  rule  that,  if  the  courts  of  equity 

risdiction  be-    Originally  obtained  and  exercised  jurisdiction  over  a 

*^'*mmon*Uw     P^^^icular  subject-matter,  that  jurisdiction  cannot  be 

courts  have      in  any  way  affected,  merely  by  the  circumstance,  that 

acqulr^t  ^    *^®  common  law-courts  have  usurped,  or  had  conferred 

also.  upon  them,  a  power  to  deal  with  such  subject-matter, 

similar  to  that  exercised  by  courts  of  equity.     *'  It 

does  not  follow,  because  the  court  of  law  will  give 

relief,  that  this  court  loses  the  concurrent  jurisdiction 

which  it  always  had  {t).^' 

Lost  bonds.  One  of  the  most  common  interpositions  of  equity 

under  this  head  is  in  the  case  of  lost  bonds,  or  other 
instruments  under  seal.  Until  a  very  recent  period, 
the  doctrine  prevailed  that  there  could  be  no  remedy 
on  a  lost  bond  in  a  court  of  common  law,  because 
there  could  be  no  profert  or  production  of  the  instru- 
ment in  court,  in  order  that  the  defendant  might 
demand  oyer  of  it — that  is,  that  it  should  be  read  in 
open  court  {u).  At  present,  however,  the  courts  of  law 
do  entertain  the  jurisdiction,  and  dispense  with  the 
profert,  if  an  allegation  of  loss,  by  time  and  accident, 
is  stated  in  the  declaration  {v).  But  this  circumstance 
is  not  permitted  in  the  slightest  degree  to  change  the 
course  in  equity  {w). 

Originally  no        The   original   ground,   therefore,  of  granting  the 
remedy  at  law.  relief  ^ag  the  supposed  inadequacy  of  a  court  of  law 

(t)  Atkinton  v,  Leonardy  3  Bro.  0.  C.  222 ;  British  Empire  Shipping 
Co.  v.  Somes,  3  E.  &  J.  437 ;  St.  80. 

(u)  The  old  practice  of  profert  and  oyer  is  abolished  by  the  C.  L.  P. 
Act  of  1852,  8.  65.     Walmsley  t.  Child,  1  Ves.  Sr.  344. 

(r)  Read  v.  Brookman,  3  T.  B.  151 ;  Duffield  t.  Eiwes,  1  Bligh,  N.  S. 
643. 

(if)  St.  81 ;  Kemp  v.  Fryor,  7  Yes.  249,  260. 
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to  afford  it  in  a  suitable  manner,  from  the  impossi- 
bility  of  making  a  profert;  bnt,   independently  of 
this  groond  for  the  original  interference  of  equity, 
there  is  another  satisfactory  reason  for  the  continu- 
ance of  that  interference,  notwithstanding  that  courts 
of  common  law  have  jurisdiction  over  the  subject- 
matter.     A  court  of  equity  alone  can  give  a  complete  Equity  can 
remedy,   with  all   the   fit  limitations  which  j'lstice  f^^^ng 
requires,  by  granting  relief  only  upon  the  condition  an  indemnitj% 
that  the  plaintiff  who  seeks  its  aid  shall  give,  if  neces-  Jf  law  camQot 
sary,  a  suitable  bond  of  indemnity.     Now  a  court  of  do. 
law  is  incompetent  to  require  such  a  bond  of  indemnity 
as  a  part  of  its  judgment,  although  it  has  sometimes 
attempted  an  analogous  relief  by  requiring  the  previous 
offer  of  such  an  indemnity.     But  such  an  offer  may 
in  many  cases  fall  far  short  of  the  just  relief ;  for  in  the 
intermediate  time  there  may  be  a  great  change  in  the 
circumstances  of  the  parties  to  the  bond  of  indemnity  (x) . 

Thus,  in  The  East  India  Co,  v.  JBoddam  (y).  Lord 
Eldon  says,  "  How  can  a  court  of  law  contrive  an  in- 
demnity ?  In  a  case  before  me  in  the  Court  of  Com- 
mon Pleas,  the  declaration  was  upon  a  lost  bill  of 
exchange.  The  plaintiff  in  the  action  proves  that  he 
offered  to  indemnify.  Suppose  he  proves  that  he  pro- 
posed the  security  of  a  man,  in  the  highest  credit  at 
that  time,  but  who  became  a  bankrupt  an  hour  after- 
wards.    Is  that  an  indemnity  (2)  ?  " 

There  is  an  important  distinction  as  to  the  pro-  Where  dis- 
cedure  between  cases  where  a  plaintiff,  alleffinc:  the  ^^^^^  " 

*  '00  80ueht,  no 

loss  of  a  bond,  seeks  discovery  merely,  and  cases  affida?it  nc 
where  he  prays  for  relief  as  well  as  discovery.   Where  J^f  ^uTL 
discovery  only,  and  not  relief,  is  the  object  of  the  asked, 
bill,  there  equity  will  grant  the  discovery  without  any 


neces- 


I 


x)  St.  82 ;  and  see  England  v.  Tredegar,  L.  E.  I  £q.  622. 
y)  9  Ve«.  467. 
(z)  Ex  parte  Greenway^  6  Ves.  812. 
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1a>m  of  deed 
alone  is  not 
sufficient 
ground  for 
coming  into 
equity. 
For  the  law 
now  gires 
relief. 

There  most 
be  special  oir- 
cumstances 
irremediahle 
at  law. 

Title-deed  of 
laad  concealed 
by  defendant. 


Deed  lost 


affidavit  of  loss  or  oflTer  of  indemnity ;  but  equity  will 
entertain  a  suit  for  relief^  as  well  as  for  discovery, 
only  upon  the  party  making  an  affidavit  of  loss  of 
the  instrument,  and  offering  indemnity. 

The  ground  of  this  distinction  is  that,  when  relief 
is  prayed,  the  proper  forum  of  jurisdiction  is  sought 
to  be  changed  from  law  to  equity ;  and  in  all  such 
cases  an  affidavit  ought  to  be  required,  to  prevent 
abuse  of  the  process  of  the  court.  B^t  when  discovery 
only  is  sought,  the  original  jurisdiction  remains  at 
law,  and  equity  is  merely  auxiliary.  The  jurisdiction 
for  discovery  alone  would  therefore  seem,  upon  prin- 
ciple, to  be  universal.  But  the  jurisdiction  for  relief 
is  special,  and  limited  to  peculiar  cases;  and  in  all 
these  cases  there  must  be  an  affidavit  of  the  loss,  and, 
when  proper,  an  offer  of  indemnity  also,  in  the  bill  (a). 

But  the  loss  of  a  deed  is  not  always  a  ground  to 
come  into  a  court  of  equity  for  relief;  for  if  there  is 
no  more  in  the  case,  although  the  party  may  be  en- 
titled to  a  discovery  of  the  original  existence  and  va- 
lidity of  the  deed,  courts  of  law  may  afford  just  relief, 
since  they  will  admit  evidence  of  the  loss  and  contents 
of  a  deed,  just  as  a  court  of  equity  will  do  (h).  To  enable 
the  party,  therefore,  in  case  of  a  lost  deed,  to  come 
into  equity  for  relief,  he  must  establish  that  there  is  no 
remedy  at  all  at  law,  or  no  remedy  which  is  adequate, 
and  adapted  to  the  circumstances  of  the  case.  Thus,  he 
may  come  into  equity  whena  title-deed  of  land  has  been 
destroyed,  or  is  concealed  by  the  defendant;  for  then,  as 
the  party  cannot  know  which  alternative  is  correct,  a 
court  of  equity  will  make  a  decree,  which  a  court  of 
law  cannot,  that  the  plaintiff  shall  hold  and  enjoy  the 
land  until  the  defendant  shall  produce  the  deed  or 
admit  its  destruction  (c).  So,  if  a  deed  concerning  land 

(a)  Walnuley  t.  Chiid,  1  Yes.  Sr.  344,  St  83. 

(b)  WhUfield  T.  Fau99et,  1  Yes.  Sr.  392. 
(0  Ibid. 
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is  lost,  and  the  party  in  possession  prays  discovery,  when  |>arty  in 
and  to  be  established  in  his  possession  under  it,  equity  JJUJ^^^e 
will  relieve,  for  no  remedy  in  such  a  case.lies  at  law  (d),  establiBhed  in 
And  where  the  plaintiff  is  out  of  possession,  there  are  ?^!"""^f '. 

1  •  V  -J.        Ml  •   ^     i»  1     i^  where  plain- 

cases  in  wnicn  equity  will  interfere  upon  lost  or  sup-  tiff  b  out  of 
pressed  title-deeds,  and  decree  possession  to  the  plain-  powesMon. 
tiff;  but  in  all  such  cases  there  must  be  other  equities 
calling  for  the  action  of  the  court  («).  Indeed,  the  bill 
must  always  lay  some  ground  besides  the  mere  loss  of 
a  title-deed,  or  other  sealed  instrument,  to  justify  a 
prayer  for  relief — ^as  that  the  loss  obstructs  the  right 
of  the  plaintiff  at  law,  or  leaves  him  exposed  to  undue 
perils  in  the  future  assertion  of  such  right  (/). 

With  reference  to  lost  bills  of  exchange  and  other  Lost  nego- 
negotiable  instruments,  it  was,  after  some  conflict  of  ^^^|^""^'*' 
authority,  decided,  that  if  a  bill,  note,  or  cheque,  ne- 
gotiable either  by  endorsement  or  by  delivery  only, 
were  lost,  no  action  would  lie  at  the  suit  of  the  loser  xo  remedy 
against  any  one  of   the  parties  to  the  instrument,  ei-  ongn^l^y 
ther on  the  bill  or  note  itself,  or  on  the  consideration  (g) ; 
and  the  law  was  the  same  though  the  bill  had  never 
been  indorsed  (A).     In  this  case,  therefore,  the  proper 
remedy  was  in  equity,  not  only  on  the  ground  of  there 
being  no  remedy  at  law,  but  also  on  account  of  the 
power  equity  possesses  of  compelling  the  plaintiff  to 
give  a  proper  indemnity  to  the  defendant  (i).    And  the 
jurisdiction  of  equity  over  cases  of  lost  bills  is  appar- 
ently not  taken  away  by  the  17  &  18  Vict.,  c.  125,  s.  87, 17  &  18  Vict., 
which  enacts,  that  in  case  of  any  action  founded  upon  a  ^0^^^' o?law 
bill  of  exchange  or  other  negotiable  instrument,  the  jurisdiction, 
court  of  common  law  has  power  to  order  that  the  loss  of 
such  instrument  shall  not  be  set  up,  provided  anindem- 
nity  is  given  to  the  satisfaction  of  the  court  against  the 


(d)  DaMon  t.  Coattwarih,  I  P.  Wiqb.  731. 

(0)  Dormer  v,  Fortsteui^  3  Atk.  132. 

(/)8t.84. 

(y)  Hantard  t.  Robinton,  7  B.  &  C.  90 ;  Crowe  y.  Clay^  9  Exch.  604. 

(A)  Ramtiz  T.  Crotce,  1  £xch.  167. 

(i)  8t.  86. 
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Loss  of  non- 
negotiable 
instrument. 


claims  of  any  other  person  upon  such  negotiable  in- 
strumentO-). 

But  it  would  seem  that  if  a  bill  or  note  not  negotiable 
be  lost,  an  action  will  lie  either  on  the  bill  or  on  the 
consideration  (A;),  for  noindemnity  would  be  necessary  at 
law.  But  in  equity  such  a  security  may  be  assigned, 
and  an  indemnity  would  be  justly  demanded.  In  these 
cases,  therefore,  it  appears  that  equity  has  concurrent 
jurisdiction  (1). 


Destroyed 
negotiable 
instruments. 


As  to  destroyed  negotiable  instruments  the  law 
seems  very  unsettled.  The  weight  of  authority  seems 
to  support  the  conclusion  that  at  common  law,  by  the 
custom  of  merchants,  the  holder,  on  payment,  must 
deliver  ap  the  bill,  and  cannot  recover  unless  he  do  so, 
which  he  cannot,  when  the  instrument  is  destroyed  (m). 
But  in  the  case  of  Wright  v.  Maidstone  (ii),  Wood,  V.-C, 
held  that  courts  of  equity  have  never  acquired  juris- 
diction to  give  relief  on  account  of  the  destruction 
of  a  bill  of  exchange,  because  there  was  a  complete 
remedy  in  such  cases  at  law.  With  regard  to  destroyed 
non-negotiable  instruments  it  is  conceived  that  the 
common  law  can,  and  always  could,  give  complete  relief, 
and  therefore,  equity  has  no  jurisdiction  in  the 
matter  (o). 


Execution  of 
power. 


Defective 
execution 
remedied. 


It  is  a  general  rule  that  the  non-execution  of  a  mere 
power  will  not  be  aided  in  equity  (p)  But  the  rule 
is  different  where  there  is  a  defective  execution  of  a 
power  resulting  either  from  accident,  mistake,  or 
both,  and  also  in  regard  to  agreements  to  execute 
powers  which  may  generally  be  deemed  a  species  of 

0')  King  v.  Timmerman,  L  B.  6  C.  P.  466. 
{k)  Byles  on  Bills,  374. 
(/)  St  86. 

(m)  Hansard  y.  Robifuon,  7  B.  &  C  95  ;  Byles  on  Bills,  373. 
{n)  1  K.  &  J.  708. 
:    (o)  Bvles  on  Bills,  372. 

(p)  Arundell  v.  Fhilpot,  2  Vem.  69 ;  Bull  v.  Vardy,  1  Vei.  Jr.  272. 
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defective  ezecation  (q).  Equity  will  relieve  in  such 
cases  against  the  defective  execution  of  a  power,  but 
only  in  favour  of  persons  in  a  moral  sense  entitled  to 
the  same,  and  viewed  with  peculiar  favour,  and  where  in  whose 
there  are  no  opposing  equities  on  the  other  side.  The  ^a^our. 
aid  of  equity,  then,  will  be  afforded  to  a  purchaser  (r), 
which  term  includes  a  mortgagee  and  a  lessee  (s) ;  to  a 
creditor  (t) ;  to  a  wife  (u) ;  to  a  legitimate  child  (v), 
for  wives  and  children  are  in  some  degree  considered 
as  creditors  by  nature  (w) ;  and  the  like  equity  has 
been  extended  to  a  charity  (x).  But  it  has  been  de- 
cided that  a  defective  execution  will  not  be  aided  in  fa- 
vour of  the  donee  of  the  power  (y),  nor  of  a  husband  (z), 
nor  of  a  natural  child  (a),  nor  of  a  grandchild  (6),  nor 
of  remote  relations,  much  less  of  volunteers  (c). 

As  to  the  defects  which  will  be  aided,  they  may  What  defect* 
generally  be  said  to  be  any  which  are  not  of  the  very  *^®  "^^* 
essence  and  substance  of  the  power.  Thus,  a  defect 
by  executing  the  power  by  will  when  it  is  required  to 
be  by  deed  or  other  instrument  inter  vivos  will  be 
aided  (d).  But,  on  the  other  hand,  if  it  is  required  to 
be  executed  only  by  will,  and  it  is  executed  by  an  abso- 
lute and  irrevocable  deed,  no  relief  will  be  granted  (e). 
Nor  will  equity  aid  where  the  power  is  executed  with- 
out the  consent  of  parties  who  are  required  to  consent 


{q)  Sagfd.  on  Pow.  549. 

(r)  Fothergill  ▼  Fothergill,  2  Freem.  267. 

(«)  Barker  ▼.  Hill,  2  Ch.  R.  113  ;  Reid  v.  Shergold,  10  Ves.  370. 

(0  Pollard  ▼.  Qreenvil,  1  Ch.  Ca.  10 ;   Wilket  ▼.  Jfolmes,  9  Mod.  486. 

(n)  Cowp.  267 ;  Clijhrd  v.  Burlington,  2  Vera.  879. 

\v)  Sarth  ▼.  Blanfrey,  Oilb.  £q.  E.  166 ;  8n$ed  v.  Sneed,  Amb.  64; 
Bruee  v.  Bruce,  L.  R.  11  £q.  371. 

(w)  Baraard.  C.  C.  107;  Herveyy,  Hervey,  1  Atk.  661. 

(x)  Innes  v.  Sayer,  7  Hare,  377;  3  Mac.  &  G.  606;  Att-Otn.  v. 
Sibthorp,  2  Russ.  &  My.  107. 

(y)  Ellison  r.  Ellison,  6  Yes.  666. 

(z)  Watt  V.  Watt,  3  Vea.  244. 

la)'%dor  T.  Anson,  2  Ves.  Sr.  682. 

\b)  Watts  V.  BuUas,  1  P.  Wma.  60. 

le)  Smith  Y.  Ashton,  1  Freem.  809. 

\d)  Ibllet  y,  ToOet,  1  L.  C.  227. 

{e)  Beid  v.  Shergold,  10  Yes.  370 ;  Adney  t.  Fields  Amb.  664. 
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to  it  (/).  But  equity  will  supply  such  defects  as  the 
want  of  a  seal,  or  of  witnesses,  or  of  a  signature,  or 
defecfcs  in  the  limitations  of  the  property  (g). 

But  we  must  be  careful  to  distinguish  between 
mere  powers,  and  powers  in  the  nature  of  trusts. 
The  distinction  between  a  power  and  a  trust  is  marked 
and  obvious.  Powers  are  never  imperative,  they  leave 
the  act  to  be  done  at  the  will  of  the  party  to  whom 
they  are  given.  Trusts  are  always  imperative,  and 
are  obligatory  upon  the  conscience  of  the  party  in- 
trusted (^).  But  sometimes  trusts  and  powers  are 
blended ;  a  man  may  be  invested  with  a  trust  to  be 
eflfected  by  the  execution  of  a  power  given  to  him, 
which  is  in  that  case  imperative ;  and  if  he  refuse  to 
execute  it,  or  die  without  having  executed  it,  equity 
will  interpose  and  give  suitable  relief,  because  his 
omission  to  do  so  by  accident  or  design,  ought  not  to 
disappoint  the  objects  of  the  donor  (i). 

In  the  course  of  administration  of  estates,  executors 
and  administrators  often  pay  debts  and  legacies  upon 
the  entire  confidence  that  the  assets  are  sufficient  for 
all  purposes.  It  may  turn  out  from  unexpected  occur- 
rences, or  from  debts  and  claims  made  known  at  a 
subsequent  time,  that  there  is  a  deficiency  of  assets. 
Under  such  circumstances  they  may  be  entitled  to  no 
relief  at  law.  But  in  a  court  of  equity,  if  they  have 
acted  with  good  faith  and  with  due  caution,  they  will 
be  clearly  entitled  to  it,  upon  the  ground  that  other- 
wise they  will  be  innocently  subject  to  an  unjust  loss 
from  what  the  law  itself  deems  an  accident  [j ).    An 


(/)  Mansell  v.  Afantell,  cited  in  Seoti  t.  T^ler,  2  Bro.  C.  C.  450. 

iff)  Chance  on  Powers,  2878,  2879,  28F6,  2890.  See  1  Vict.,  c.  26,  s. 
10,  and  22  &  23  Vict.,  c.  35,  s.  12. 

(A)  WUm.  23. 

(t)  Wameford  t.  Thompton^  3  Ves.  513 ;  Brown  r.  Higgi^  8  Yes. 
574. 

(j)  Edwards  ?.  Freeman,  2  P.  Wms.  447 ;  Hawhine  y.  Dag.  Amb. 
160;  St  90. 
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executor  or  administrator  stands  in  the  condition  of  a  Executor  or 
gratuitous  bailee^  and  will  not  be  charged  without  *  gratuitoua  * 
some  default  in  him.     Therefore,  if  any  of  the  goods  bailee. 
of  the  testator  are  stolen  from  the  executor,  or  from 
the  possession  of  a  third  person  to  whose  custody  they 
have  been  deliyered  by  the  executor,  the  latter  shall 
not  in  equity  be  charged  with  these  as  assets  {k). 
Again,  if  the  goods  be  of  a  perishable  nature,  and  before 
any  default  in  the  executor  to  preserve  them,  or  sell 
them  at  due  value,  they  are  impaired,  he  shall  not 
answer  for  the  first  value,  but  shall  give  that  matter 
in  evidence  to  discharge  himself  ({). 

Other  illustrations  of  the  doctrine  of  relief  in  equity  a  minor 
upon  the  ground  of  accident  may  be  stated.     Suppose  ^^^  "^^^  ^^ 
a  minor  is  bound  as  apprentice  to  a  person,  and  a  large  master  be- 
premium  is  given  to  the  master,  who  becomes  bank-  J^™^ 
rupt  during  the  apprenticeship,  in  such  a  case  equity 
will  interfere,  and  apportion  the  premium  upon  the 
ground  of  the  failure  of  the  contract  from  accident  (m). 
So  if  an  annuity  is  directed  by  a  will  to  be  secured  by  Eeduction  of 
public  stock,  and  an  investment  is  accordingly  made,  |[[^™°**"' 
sufficient  at  the  time  for  the  purpose,  but  afterwards 
the  stock  is  reduced  by  Act  of  Parliament,  so  that  it 
becomes  insufficient,  equity  will  decree  the  deficiency 
to  be  made  up  against  the  residuary  legatees,  as  an 
accident  (n). 

And  this  leads  us  naturally  to  the  consideration  of  Cases  where 
those  cases  of  accident  in  which  equity  will  not  give  SSt^nve  relief, 
relief.     In  the  first  place,  in  matters  of  positive  con-  in  matters  of 
tract  and  obligation  created  by  act  of  parties,  but  not  po"^*^^*  con- 
by  operation  of  law,  it  is  no  ground  for  the  interference 
of  equity,  that  the  party  has  been  prevented  from  ful- 

{k)  Jones  T.  Zewii,  2.Ve8.  Sr.  240. 

(0  CUntffh  V.  Bond,  3  My.  &  Cr.  496 ;  Wms.  on  Exors.  1666—1679. 
Cm)  HaU  v.  W$bb,  2  Bro.  C.  C.  78. 

(n)  Davies  r.  Wattier,  1  Sim.  k  St.  463  ;  May  v.  Benfiet,  1  Russ.  370 ; 
SI.  93. 
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Deftruction  of 
demised  pre- 
mises. 


The  party 
luigbt  hare 
provided 
H^^ainst  the 
accident. 


filling  them  by  accident;  or  that  he  has  been  in  no 
default ;  or  that  he  has  been  prevented  by  accident 
from  deriving  the  full  benefit  of  the  contract  on  his 
own  side,  llias^  if  a  lessee  on  a  demise  covenants  to 
pay  rent^  or  to  keep  the  demised  premises  in  repair^ 
he  will  be  bound  to  do  so  in  equity  as  well  as  in  law, 
notwithstanding  the  destruction  or  injury  of  those 
premises  by  inevitable  accident,  as  if  they  are  burnt 
by  lightning,  or  destroyed  by  public  enemies,  or  by 
any  other  accident,  or  by  overwhelming  force  (o).  The 
reason  is,  that  he  might  have  provided  for  such  con- 
tingencies by  his  contract,  if  he  had  so  chosen ;  and 
the  law  will  presume  an  intentional  general  liability 
where  he  has  made  no  exception  {p). 

And  the  like  doctrine  applies  to  other  cases  of  con- 
tract where  the  parties  are  equally  innocent.  Thus, 
for  instance,  if  there  is  a  contract  for  a  sale  at  a  price 
to  be  fixed  by  an  award,  during  the  life  of  the  parties, 
and  one  of  them  dies  before  the  award  is  made,  the 
contract  fails,  and  equity  will  not  enforce  it,  upon 
the  ground  of  accident ;  for  the  time  of  making  the 
award  is  expressly  fixed  in  the  contract,  according  to 
the  pleasure  of  the  parties  ;  and  there  is  no  equity  to 
substitute  a  difierent  period  {q). 

Where  party  In  the  next  place,  courts  of  equity  will  not  grant 
li  f  haa^n  ^^^^^^  ^^  ^  party  upon  the  ground  of  accident,  where 
guiltj  of  grofli  the  accident  has  arisen  from  his  own  gross  negligence 
negligence.       ^^  jjg^^j^  .  f^^^  ^^  g^^j^  ^  case,  the  party  has  no  claim 

to  come  into  a  court  of  justice,  to  ask  to  be  saved 
from  his  own  culpable  misconduct  (r). 


Contracts 
where  parties 
are  equally 
innocent. 


Party  claim- 
ing relief 


Again,  courts  of  equity  will  not  interpose  upon  the 

(o)  Bulloek  y.  Dommitt,  6  T.  R.  660  ;  Breeknoek  Can,  Co,  t.  Pritchard^ 
6  T.  R.  750 ;  Belfowr  v.  Wuton,  1  T.  R.  310 ;  Pym  ?.  Blackburn^  3  Ves. 
84,  38. 

(/>)St   101. 

{q)  St.  103 ;  BlundeU  y.  BrettargK,  17  Yes.  232—240 ;  Whitt  y.  NutU^ 
I  P.  Wm«.  61 ;  Mortimer  t.  Capper,  1  Bro.  C.  C.  166. 

(r)  Ex  parte  Oreenway,  6  Yes.  812. 
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ground  of  accident^  where  a  party  has  not  a  clear  mnst  have  a 
vested  right ;  but  his  claim  refits  in  mere  expectancy,  J?®"^  ^'^^^ 
and  is  a  matter  not  of  trust,  but  of  volition.  As  if  a 
testator,  intending  to  make  a  will  in  favour  of  par- 
ticular persons,  is  prevented  from  doing  so  by  accident, 
equity  cannot  grant  relief ;  for  a  legatee  or  devisee  is 
a  mere  volunteer  taken  by  the  bounty  of  the  testator, 
and  has  no  independent  right,  until  there  is  a  title 
consummated  by  law  {s). 

In  the  next  place,  no  relief  will  be  granted  in  equity  Equity  will 
where  the  other  party  stands  upon  an  equal  equity,  and  J^^^  other  ^^^'^ 
is  entitled  to  equal  protection,  as  in  the  case  of  a  band  party  has  an 
fide  purchaser  for  valuable  consideration  without  no-  ^     «q»i*y. 
tice  (t). 

Finally,  upon  a  general  survey  of  the  grounds  of  Summary, 
equitable  jurisdiction  in  cases  of  accident,  the  follow- 
ing conclusions  may  perhaps  be  drawn ;  that  equity 
will  give  relief  where  the  party  seeking  it  has  a  clear 
right,  which  cannot  otherwise  be  enforced  in  a  suitable 
manner,  or  that  he  will  be  subjected  to  an  unjustifiable 
loss,  without  any  blame  or  misconduct  on  his  own 
part ;  or  that  he  has  a  superior  equity  to  the  party 
from  whom  he  seeks  the  relief. 


W  St. 
W  St. 

Ad.  8. 


105,  a  ;  Whitton  t.  HushI,  1  Atk.  448. 

106,  108 ;  Fowell  t.  FowtU,  Free.  Ch.  278 ;  Maldm  t.  Mmill,  2 
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CHAPTER  II. 

IIIBTAKE. 

Mistake.  MISTAKE,  as  recoguised  and  remedied  in  a  court  of 

equity,  may  be  defined,  in  contradistinction  from 
accident,  as  some  unintentional  act  or  omission  or 
error  arising  from  ignorance,  surprise,  imposition,  or 
misplaced  confidence  («). 

This  subject  may  be  divided  into  two  classes  of 
cases — 

I.  Mistakes  in  matter  of  law. 
II.  Mistakes  in  matter  of  fact. 

l^norantia  I.  As  to  mistakes  in  matter  of  law,  it  is  a  well- 

ercut^^^^  known  maxim  that  ignorance  of  the  law  will  not 
furnish  an  excuse  for  any  person  either  for  a  breach 
or  omission  of  duty, — IgnorarUia  legis  neminem  excusat 
— ^and  this  maxim  is  as  much  respected  in  equity  as 
at  law  (v).  The  presumption  is  that  every  one  is 
acquainted  with  his  own  rights,  provided  he  has  had 
a  reasonable  opportunity  of  knowing  them.  And 
nothing  can  be  more  liable  to  abuse  than  to  permit  a 
person  to  reclaim  his  property  upon  the  mere  pretence 
that,  at  the  time  of  parting  with  it,  he  was  ignorant 
of  the  law  affecting  his  title  (w).  But  the  maxim  does 
not  apply  to  the  case  of  private  rights,  as  distinct 
from  the  general  law  of  the  country  (x). 

ill)  St.  no. 
v)  St.  111. 
w)  St.  111. 
x)  Cooper  x,  Phipps,  L.  K.  2  H.  L.  149,  170. 
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An  agreement  entered  into  in  good  f aitli,  though  An  agreement 
under  a  mistake  of  law,  will  be  held  valid  and  obli*  tiOceof  law* 
gatoiy  upon  the  parties.     Thus,  where  a  devise  was  binding, 
made  to  a  woman  upon  condition  that  she  should 
many   with   the  consent   of   her  parents,   and  she 
married  without  such  consent,  whereby  a  forfeiture 
accrued  to  other  parties,  who  afterwards  executed  an 
agreement  respecting  the  estate,  whereby  the  for- 
feiture was  in  effect  waived,  the  court  refused  any 
relief.     Lord  Hardwicke  said,  ''  It  is  said  they  might 
know  the  fact  (i.e.,  of  the  marriage  without  consent) 
and  yet  not  know  the  consequence  in  law;   but  if 
parties  are  entering  into  an  agreement,  and  the  very 
will  out  of  which  the  forfeiture  arose  is  lying  before 
them  and  their  counsel,  while  the  drafts  are  prepar- 
ing, the  parties  shall  be  supposed  to  be  acquainted 
with  consequence  of  law  as  to  this  point,  and  shall 
not  be  relieved  on  pretence  of  being  surprised,  with 
such  stroDg  circumstances  attending  it  (^).'^ 

Although  it  is  clear  that  relief  will  not  be  granted  Apparent  cx- 
in  equity  against  a  mistake  in  point  of  law,  with  full  thrnlle  where 
knowledge  of  all  the  facts,  there  are  certain  cases  there  are  cir- 
apparently  exceptions  to  this  general  rule,  and  usually  fraud, 
so  classed,  but  which,  upon  examination,  will  be  found 
to  have  turned,  not  upon  the  consideration  of  a  mere 
mistake  of  law,  stripped  of  all  other  circumstances, 
but  upon  an  admixture  of  other  ingredients  going  to 
establish   misrepresentation,  imposition^  undue  con- 
fidence, undue  influence,  mental  imbecility,  or  that 
sort  of  surprise  which  equity  uniformly  regards  as  a 
just  foundation  for  relief  (2). 

Thus,  it  has  been  laid  down  as  an  unquestionable  Where  a  party 
doctrine,  that  if  a  party,  acting  in  ignorance  of  a  fmoraucTof 

. ♦  , 

(y)  Pulien  v.  Seadp,  2  Atk.  691 ;  Irnftam  v.  Chifd,  1  Bro.  C.  C  92  * 
Wonall  T.  Jacob,  3  Mer.  256. 
(2)  St.  120 ;   milan  v.  Jrnian,  16  Ves.  82. 
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wdUnown  ^^®^^  ^^^  settled  principle  of  law,  is  induced  to  give 
principle  of  up  a  portion  of  his  undisputable  property  to  another, 
under  the  name  of  a  compromise,  a  court  of  equity 
will  relieve  him  from  the  eflTect  of  his  mistake  (a). 
Thus,  if  the  eldest  son,  who  is  heir-at-law  of  all  the 
undisposed-of  fee-simple  estates  of  his  ancestor, 
should,  in  gross  ignorance  of  the  rule  of  law,  knowing, 
however,  that  he  was  the  eldest  son,  agree  to  divide 
the  estates  with  the  younger  brother,  such  an  agree- 
ment would  be  held  in  a  court  of  equity  invalid,  and 
relief  would  be  granted  (6).  Here,  ignorance  of  a  plain 
and  established  doctrine  so  generally  known,  and  of 
such  constant  occurrence,  as  a  common  canon  of 
Itcreateaa  descent,  may  well  give  rise  to  a  presumption  that 
fj.^^^J™^^®''  there  has  been  some  undue  influence,  imposition, 
malajidei,  mental  imbecility,  surprise,  or  confidence  abused. 
But  in  such  cases  the  mistake  of  the  law  is  not  the 
fonndation  of  the  relief,  but  it  is  the  medium  of  proof 
to  establish  some  other  proper  gpround  of  relief  (c).  And 
perhaps,  in  this  case,  his  ignorance  of  his  being  the 
heir-at-law  may  be  considered  a  mistake  of  a  fact  as 
well  as  of  law,  and  on  that  ground  alone  might  entitle 
him  to  relief  (d). 


Where  mis-  But  where  the  mistake  arises  not  from  ignorance  of 
a^doubtfiil  *  plain  and  settled  principle  of  law,  but  on  a  doubtful 
point  of  law,    point,  snch  as  the  construction  of  a  will,  a  diiferent  rule 

a  compromiBe  .■,  -,  '     •       <•  •  i         x       :i    •   x         'xi. 

will  be  up-       prevails ;  and  a  compromise  fairly  entered  into,  with 

held.  due  deliberation  and  full  knowledge,  will  be  upheld  in 

a  court  of  equity  as  reasonable  in  itself,  to  terminate 

the  differences  by  dividing  the  stake,  and  as  supported 

by  principles  of  public  policy  (e). 


(n)  St.  121. 

(*)  St.  122. 

(e)  St.  128. 

(d)  Brwtghton  t.  Hutt^  3  De  6.  &  Jo.  501 ;  and  see  remarks  of  Lord 
Weatbury  in  Cooper  t.  Phibba,  L.  R.  2  H.  L.  170. 

{€)  St.  121 ;  Pickering  y.  Pirkerino,  2  Bear.  66 ;  OUbom  r.  Oimt,  4 
Yee.  849;  Naylor  t.  Winch,  1  S.  ft  S.  564. 
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It  is  upon  this  ground  that  the  whole  doctrine  of  the  Family  com- 
validity  of  family  compromises  of  doubtful  rights  rests.  t^5*o,J\hf8 
The  principle  has  been  fully  established  that,  when  ground, 
family  agreements  have  been  fairly  entered  into,  with-  ^®"  ^Les- 
out  concealment  or  imposition  on  either  side,  with  no  no  reri,  or 
suppression  of  what  is  true,  or  suggestion  of  what  is  ^f^Ml^'j 
false,  each  of  the  parties  investigating  the  subject  for  closure, 
himself,  and  each  communicating  to  the  other  all  he 
knows,  and  all  the  information  which  he  has  received 
on  the  question,  then,  although  the  parties  may  have 
greatly  misunderstood  their  position,  and  mistaken 
their  rights,  a  court  of  equity  will  not  disturb  the  quiet 
which  is  the  consequence  of  that  agreement  (/).   "Wher- 
ever doubts  and  disputes  have  arisen  with  regard  to  the  Family  com- 
rights  of  diflTerent  members  of  the  same  family,  and  P*^??"*^  ^Efj^ 
especially  where  those  doubts  have  related  to  a  question  grounds, 
of  legitimacy,  and  fair  compromises  have  been  entered 
into  to  preserve  the  harmony  and  affection,  or  to  save 
the  honour,  of  the  family,  those  arrangements  have 
been  sustained  by  this  court,  albeit,  perhaps,  resting 
upon  grounds  which  would  not  have  been  considered 
as  satisfactory  if  the  transaction  had  occurred  between 
strangers  (g),''       And   these   principles    will    apply 
whether  the  doubtful  points,  with  reference  to  which 
the  compromise  has  been  made,  are  matters  of  fact  or 
of  law  (7i).     But  in  order  that  a  transaction,  not  other-  Thera  mu««t 
wise  valid,  may  be  supported  upon  the  ground  of  its  fiJi^i^mmuni- 
being  a  family  arrangement,  there  must  be  a  full  and  cation  of  all 
fair    communication    of    all    material    circumstances  circumstances 
affecting  the  subject-matter  of  the  agreement,  which  known, 
are  within  the  knowledge  of  the  several  parties,  whether 
such  information  be  asked  for  by  the  other  party  or 
or  not  (i*).     "  There  must  not  only  be  good  faith  and 
honest  intention,  but  full  disclosure ;  and  without  full 


f)  Gordon  y.  OortUm,  3  Swanst.  463. 
'i)  Wettfy  T.  Jr«%,  2  Dr.  &  War.  603. 

ri)  Keaie  v.  Neale,  1  Kee.  672 ;   JFeitby  t.  Wifsfbff,  2  Dr.  &  War.  503. 
[i)  Greenwood  t.  Greentoood,  2  De  G.  Jo.  &  Sm.  2S. 
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disclosure,  honest  intention  is  not  sufficient  (j  )"  And 
especially  if  parties  are  not  on  equal  terms,  and  one 
of  them  stands  in  such  relation  to  the  other  as  renders 
it  incumbent  on  him  to  give  a  full  acoonnt  of  the 
matter  in  dispute,  to  the  utmost  of  his  knowledge, 
and  he  omits  to  do  so,  the  court,  although  no  inten- 
tional fraud  may  be  imputable  to  such  person,  will 
not  support  a  compromise  entered  into  between  the 
pafties  (k). 

Equity  win  And  the  disinclination  of  equity  to  set  aside  a  family 

"^^  ri  *^  ^f"*  ^^  other  compromise  entered  into  bona  fide,  and  with  a 
parties  has       full  disclosure  of  all  facts  known  to  either  party,  will 
been  altered,    y^  strengthened,  where  subsequent  arrangements  have 
taken  place  on  the  footing  of  such  a  compromise  (Z). 
Secu^mhcn  But  where  there  is  a  mixture  of  mistake  of  title,  gross 
orim^tioii.  personal  ignorance,  liability  to  imposition,  habitual 
intoxication,  and  want  of  professional  advice,  courts  of 
equity  have  manifested  a  strong  disinclination  to  sup- 
port a  compromise,  whether  between  members  of  a 
family  or  between  strangers  (m). 

Surprise  com-  Cases  of  surprise,  combined  with  a  mistake  of  law, 
mUtakTof  *  stand  upon  a  ground  peculiar  to  themslves.  In  such 
luw  remedied,  cases  the  agreements  or  acts  are  unadvised  and  impro- 
vident, and  without  due  deliberation ;  and  therefore 
they  are  held  invalid  upon  the  common  principle 
adopted  by  courts  of  equity,  to  protect  those  who  are 
unable  to  protect  themselves,  and  of  whom  an  undue 
advantage  is  taken  (n).  Where  the  surprise  is  mutual 
there  is  of  course  a  still  stronger  ground  to  interfere. 


ii 


[J)  Gordon  y.  Gordon,  3  Swanst.  400. 

[k)  Fu9tij  T.  Jkshouvris,  S  P.  Wins.  SI5 ;  Shirye  T.  Sturfe,  IS  Bmt. 
229. 

(/)  Clifton  T.  Cockbttrn,  8  My.  ft  K.  76 ;  BentUy  t.  Maekmy,  31  Bear. 
143.  10  W.  R.  873. 

im)  St.  133  ;  Dtmnfe  t.  WXitt,  1  Swanst.  197 ;  Ptrm  Y.Ttrue,  7  C. 
ft  Fin.  318. 

(m)  St.  134 ;  Bmm  t.  Llewellyn^  2  Bro.  C.  C.  160 ;  Ormxmd  ▼.  E^tk-^ 
imoH,  13  Yes.  61. 
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for  neither  party  has  intended  what  has  been  done. 
They  have  misunderstood  the  effect  of  their  own  agree- 
ments or  acts :  or  have  pre-supposed  some  facts  or 
rights  existing,  as  the  basis  of  their  proceedings^  which 
in  truth  did  nut  exist  (o). 

It  has  been  already  stated  that  where  a  bond  fide  Equity  will 
purchaser  for  valuable  consideration,  without  notice,  Tlo^^^^^ 
is  concerned,  equity  will  not  interfere  to  grant  relief  purchaser  for 
in  favour  of  a  party,  although  he  has  acted  in  ignorance  notiw7" 
of  his  title  upon  a  mistake  of  law ;  for  in  such  a  case 
the  purchaser  has  at  least  an  equal  right  to  protection 
with  the  party  who  has  committed  the  mistake ;  and 
where  the  equities  are  equal,  the  court  will  not  inter- 
fere between  the  parties  (p). 

II.  As  to  mistakes  of  fact,  the  general  rule  is  that  Mistakea  of 
an  act  done,  or  contract  made,  under  a  mi^ake  or  in  0^^^^^-  ^^ 
ignorance  of  a  material  fact,  is  voidable  and  relievable  lieved  against 
in  equity ;  for  it  is  not  possible  that  any  one  can,  by  *"  ®^"*'y- 
any  amount  of  diligence,  acquire  a  knowledge  of  all 
matters  of  fact  {q).     With  reference  to  this  subject, 
the    following    general    propositions    may    be    laid 
down : — 

1.  The  rule  as  to  ignorance,  or  mistake  of  a  fact  i.  Fact  most 
entitling  the  party  to  relief,  is  to  be  taken  with  this     "*  "  •   ' 
important    qualification, — that    the     fact    must    be 
material  to  the  act  or  contract ;  that  is,  that  it  must 
be  essential  to  its  character.     For  though  there  may 
be  an  accidental  ignorance,  or  mistake  of  a  fact,  yet, 
if  the  act  .or  contract  is  not  materially  affected  by  it, 
the  party  claiming  relief  will  be  denied  it  (r).     And  Relief  given 
the  same  principle  is  applicable  though  the  mistake  be  ^^][x*e^  ^ 
mutual,  as  if  a  person  should  sell  a  messuage  to  another  mutual. 

(o)  St.  134 ;  WUlan  v.  WiUan,  16  Yes.  72,  81 ;  Cochrane  t.  Willis, 
L.  B.  1  Gb.  58. 

[p)  St.  139 ;  Maiden  T.  MeniU,  2  Atk.  8. 
[q)  St.  140. 
141. 
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whicli  was  at  the  time  swept  away  by  a  flood,  with- 
oat  any  knowledge  of  the  fact  by  either  party,  equity 
would  relieve  the  purchaser  upon  the  gpround  that  both 
parties  intended  the  purchase  and  sale  of  a  subsisting 
thing,  and  implied  its  existtoce  as  the  basis  of  their 
contract  (s). 

2.  Fact  must  be      2.  It  is  not,  however,  sufficient  in  all  cases  to  give 

^uld'^or^t  *^^  P^^y  ^^^^^^>  *^**  *^®  ^^^  ^^  material;  but  it 
knowledge  of    must  be  such,  as  he  could  not  by  reasonable  diligence 

inquiiT.^'^^  get  knowledge  of,  when  he  was  put  upon  inquiry. 
For,  if  by  such  reasonable  diligence  he  could  have 
obtained  knowledge  of  the  fact,  equity  will  not  relieve 
him,  since  that  would  be  to  encourage  culpable 
negligence  (t). 

3.  Party  hay-  3.  In  cases  where  one  of  the  contracting  parties 
ing  knowledge  ]j^g  knowledge  of  a  fact  material  to  the  contract  which 
been  under  an  he  does  not  communicate  to  the  other,  it  is  necessary 
dbMver°the*  ^^  order  that  the  latter  may  set  aside  the  transaction 
fact.  on  the  ground  of  such  concealment,  that  the  former 

should  have  been  under  an  obligation,  not  merely 
moral,  but  legal  or  equitable,  to  make  the  discovery  («). 

4.  Where  4.  Where  the  means  of  information  are  open  to  both 
infomation  P^^i^s,  and  where  each  is  presumed  to  exercise  his 
are  equally  Own  skill,  diligence,  and  judgment  with  regard  to  a 
and\w  crafi-  s^hject-matter,  where  there  is  no  confidence  reposed, 
deuce  reposed,  but  each  party  is  dealing  with  the  other  at  arm's 

length,  equity  will  not  relieve  (v).  And,  therefore, 
where  the  fact  is  equally  unknown  to  both  parties ;  or 
where  each  has  equal  and  adequate  means  of  inform- 
ation; or  where  the  fact  is  doubtful  from  its  own 
nature ;  in  every  such  case,  if  the  parties  have  acted 


(«)  St.  142 ;  Bor0  r.  Seeher,  12  Sim.  465 ;  Oochram  t.  Wiili$,  L.  B. 
1  Cb.  68. 
(0  St.  146. 
(tt)  St,  207. 
(9)  St.  149. 
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with  entire  good  faith^  a  court  of  equity  wiQ  not  inter- 
pose (w). 

The  general  ground  upon  wluch  all  these  distinc-  Grounds  for 
tions  proceed  is,  that  mistake  or  ignorance  of  facts  Jg^>^We  re- 
in parties  is  a  proper  subject  of  relief  only  where  it 
constitutes  a  material  ingredient  in  the  contract  of 
the  parties,  or  disappoints  their  intention  by  a  mutual 
error ;  or  where  it  is  inconsistent  with  good  faith, 
and  proceeds  from  a  violation  of  the  obligations  which 
are  imposed  by  law  upon  the  conscience  of  either 
party.  But  where  each  party  is  equally  innocent, 
and  there  is  no  concealment  of  facts  which  the  other 
party  has  a  right  to  know,  and  no  surprise  or  imposi- 
tion exists,  the  mistake  or  ignorance,  whether  mutual 
or  unilateral,  is  treated  as  laying  no  foundation  for 
equitable  interference  (x). 

It  is  a  general  rule  of  law  that  oral  evidence  shall  Oral  eridence 
in  no  case  be  received  as  equivalent  to,  or  as  a  substi-  2^1^^6*10 
tute  for,  a  written  instrument,  where  the   latter  is  vary  a  written 
required  by  law,  or  to  give  eflFect  to  a  written  instru-      ^^°^^' 
ment  which  is  defective  in  any  particular,  which,  by 
law,  is  essential  to  its  validity ;  or  to  contradict,  alter, 
or  vary  a  written  agreement,  either  appointed  by  law 
or  by  the  compact  of  private  parties,  to  be  the  appro- 
priate and  authentic  memorial  of  the  particular  facts 
which  it  recites  (y).     But,  upon  principle,  oral  evidence  Exceptions  in 
is  admissible  to  show  that  either  by  accident,  mistake,  ^VmuTake 
or  fraud,  a  written  agreement  has  not  been  constituted  or  fraud, 
the  depository  of  the  intention  and  meaning  of  the 
parties.     To  enforce  the  performance  of  an  agreement 
under  such  circumstances  would  be  the  highest  in- 
justice— it  would  be  to  allow  an  act,  originating  in 
innocence,  to  operate  ultimately  as  a  fraud,  by  en- 


(ir)  St.  160 ;  Mortimer  v.  Capper,  I  Bro.  C.  C.  168,  6  Ves.  24 ;  Aim- 
Us  T.  Medfyeott,  9  Ves.  13. 
ix)  St.  161. 

3  Starkie  on  Ev.  763. 
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abling  the  party  who  receives  the  benefit  of  the  mis- 
take or  accident^  to  resist  the  claims  of  jastice^  under 
shelter  of  a  rule  framed  to  promote  it  (z). 

A  mistake,  not  The  general  rule,  as  to  the  admissibility  of  evidence 
written  docu-  ^^  cases  of  mistake,  may  be  thus  stated  : — Where,  by 
raent  may  be  mistake,  an  instrument  inter  vivos  is  not  what  parties 
ir«t^^evi.  intended,  or  there. is  a  mistake  in  it,  other  fhan  a 
dence.  mistake  in  law,  and  the  mistake  is  clearly  made  out 

And  the  in-      by  admissible  and  satisfactory  evidence,  or  is  admitted 
berect?fi^   by  the  other  side  (a),  or  is  evident  from  the  nature  of 
accordingly,     the  case,  or  from  the  rest  of  the  deed,  equity  will  rec- 
tify the  mistake  (b). 

Mistake  im-  Courts  of  equity  will  grant  relief  in  cases  of  mistake 
na^reofthe  ^^  written  contracts,  not  only  when  the  fact  of  the 
case.  mistake  is  ejq^ressly  established,  but  also  when  it  is 

fairly  implied,  from  the  nature  of  the  transaction. 
A  partnership  Thus,  a  partnership  debt  has  been  treated  in  equity 
joint  at  kw,  *^  *^®  several  debt  of  each  partner,  though,  at  law,  it 
treated  in  13  the  joint  debt  of  all.  But  there  all  have  had  a 
and  MTcraL  "^ '  benefit  from  the  money  advanced,  or  the  credit  given. 
Because  there  and  the  obligation  to  pay  exists  independently  of  any 
joint  and  instrument  by  which  the  debt  may  have  been  secured. 
v?k!™^  ^**'  So  where  a  joint  bond  has  in  equity  been  considered 
as  several,  there  has  been  a  credit  previously  given  to 
the  different  persons  who  have  entered  into  the  obliga- 
tion. It  was  not  the  bond  that  first  created  the 
liability  to  pay  (c). 

But  where  the  inference  of  a  joint  original  debt  or 
liability  does  not  exist,  a  court  of  equity  will  not  in- 
terfere unless  there  is  evidence  of  mistake.  The 
Master  of  the  Rolls,  in  Summer  v.  Powell  (d),  thus  ex- 

(2)  St  156  ;  Murray  ▼.  I*arker^  19  Beav.  308. 
(a)  Davit  v.  Symondt^  1  Cox,  404 ;  Ru$»el  v.  Davy^  6  Gr.  165. 
h)  Sm.  Man.  49 ;  Murray  t.  Parker^  19  Beav.  806  ;  FmUrr,  Jbtrirr, 
4  De  G.  &  Jo.  260;  Townshendy.  Siangroom^  6  Ves.  383. 

ie)  Sumner  v.  JPiwell,  2  Mer.  36 ;  Dwaynet  v.  NobU^  1  Met.  638. 
(«0  2  Her.  36. 


bility. 


MISTAKK.  379 

presses  himself: — "It  has  never  been  determined 
that  every  joint  covenant  is  in  eqaity  to  be  considered 
as  the  several  covenant  of  each  of  the  covenantors. 

When  the  obligation  exists  only  by  virtue  When  obliga- 

of  the  covenant,  its  extent  can  be  measured  only  by  y^toeof^tho^ 

the  words  in  which  it  is   conceived But  in  coTenant 

this  case  the  covenant  is  purely  a  matter  of  arbitrary  be°inei«ured 
convention,  growing  out  of  an  antecedent  liability  in  ^y  *!»«  <»^e- 
all  or  any  of  the  covenantors  to  do  what  they  have 

thereby  undertaken It  is  not  attempted  to  be 

shown  that  there  was  any  mistake  in  drawing  the 
deed,  or  that  there  was  any  agreement  for  a  covenant 
of  a  different  sort.  There  is  nothing  but  the  co- 
venant itself,  by  which  its  intended  extent  can  be  as- 
certained. There  is  no  ground,  therefore,  on  which 
a  court  of  equity  can  give  it  any  other  than  its  legal 
operation  and  effect  (e).*' 

There  is  less  difficulty  in  reforming  written  instru-  Kectification 
ments  where  the  mistake  is  mainly  or  wholly  made^JJ^^^^^^g 
out   by    other    preliminary  written  instruments   or  Bettlements. 
memoranda  of   the   agreement.      This    is    strongly 
illustrated  in  cases  of  marriage  settlements.     With 
reference  to  these,  four  cases  may  occur. 

1 .  Both  the  marriage  articles,  as  well  as  the  defi-  V  ^^^^  F^^' 
nitive  settlement,  may  exist  before  the  marriage.     In  J^lteUle^*" 
this  case,  if  the  articles  and  the  settlement  vary  in™ent^fore 
their  terms,  the  settlement  will  in  general  be  con-  "**'^"*8^®' 
fiidered  the  binding  instrument,  and  will  not  be  con- 
trolled by  the  articles,  because,  as  observed  in  Legg 

v.  Ooldwire  (/),  "When  all  parties  are  at  liberty,  the 
settlement  will  be  taken  as  a  new  agreement.'^ 

2.  But  where,  however,   the    settlement,   though  2.  Where  prc- 
made  before  marriage,  purports  to  be  in  pursuance  of  m^nt  pw-'^*' 

(f)  RiehardsoH  T.  Korton,  6  Bear.  187 ;   Underhill  t.  ^ortroo^,  10 
Ves.  227-8 ;  Jtatcttone  y.  Farr,  3  Rubs.  424,  689. 
(/)  1  L.  C.  17. 
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ports  to  be       articles  entered  into  before  marriage^  and  there  is  a 
of  fhewtides   ^^^^^^e,  the  settlement  will  be  rectified,  and  extrinsic 
evidence  need  not  be  resorted  to  (g). 


3.  Extrinsic 
evidence  ad* 
mifisible  to 
show  that  pre- 
nuptial  setUe- 
ment  was 
made  in  pur- 
suance ot 
articles. 


3.  But  although  a  settlement  made  before  marriage 
contains  no  reference  to  the  articles,  yet  if  it  can  be 
shown  that  the  settlement  was  intended  to  be  in  con- 
formity with  the  articles,  and  there  is  clear  and  satis- 
factory evidence  that  the  discrepancy  has  arisen  from 
a  mistake,  the  court  will  reform  the  settlement  and 
make  it  conformable  to  the  real  intention  of  the 
parties  (h). 


4.  Settlement       4.  Where  the  settlement  is  made  after  marriage,  it 
after  marriage,  ^jjj^  ^^  ^^l  cases,  whether  purporting  to  be  made  in 

pursuance  of  the  pre-nuptial  articles  or  not,  be  con- 
trolled and  rectified  by  them  (t). 

In  Barrow  v.  Barrow  {j),  it  was  held  that  the  errone- 
ous belief  by  the  husband  and  wife  on  their  marriage 
that  a  particular  property  stood  settled,  was  no  ground 
for  rectifying  a  settlement  so  as  to  make  it  include 
that  property ;  "  where  a  settlement  has  been  executed 
which  carried  into  effect  a  contract  framed  under  a 
mistaken  apprehension  of  the  facts,  and  a  marriage 
has  been  actually  solemnised  on  the  faith  of  that  con- 
tract and  that  settlement,  it  would  be  to  substitute  a 
new  contract  between  the  pai*ties,  and  not  to  carry 
the  real  contract  into  effect,  if  I  were  to  alter  the 
settlement  (k)/' 


Mistake  to  be 
remedied 
must  be  of 
both  parties. 


The  court  will  not  correct  an  instrument  made  in 
consideration  of  marriage,  except  on  evidence  of  the 

{Si)  Wett  y.  Erriuey,  1  Bro.  P.  C.  225  ;  Bold  t.  Sutehinton,  6  De  0. 
M.  i  O.  568. 

(A)  Bold  y.  Hutehinton,  6  De  G.  M.  &  G.  558,  568 ;  BreadtUbtmi  t. 
Chafido9,  2  My.  &  Cr.  739 

(•)  Legg  v.  Ooldmre,  1  L.  C.  17 ;  Honor  y.  Sonor,  1  P.  Wms.  129 ; 
Mignan  t.  Parry,  31  Beav.  211. 

U)  18  Beav.  529. 

{k)   WilkinMon  y.  A>/«on,  9  W.  B.  393. 
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mistake  of  both  parties.  In  a  case  {[),  where  the  hus- 
band alone  laboured  under  a  mistake^  Kindersley, 
V.-C,  said : — "  The  wife  is  bargaining  for  herself  and 
her  children,  and  the  question  always  is.  What  is  the 
contract  on  which  the  marriage  took  place  ?  Here, 
so  far  as  the  wife's  contract  and  understanding  are 
concerned,  the  contract  is  the  settlement  as  it  stands, 
though  the  husband  did  not  understand  that  it  would 
aflFect  his  property  (m).'' 

Where  an  instrument  has  been  delivered  up  or  can-  Instrument 
celled  under  a  mistake  of  the  party,  and  in  ignorance  ^l  canccUeJ 
of  the  facts  material  to  the  rights  derived  under  it,  a  imder  a  mia- 
court  of  equity  will  in  all  cases  grant  relief,  upon  the 
ground  that  the  party  is  conscientiously  entitled  to 
enforce  such  rights ;  and  that  he  ought  to  have  the 
same  benefit  as  if  the  instrument  were  in  his  posses- 
sion with  its  entire  original  validity  (w). 

As  to  the  remedy  afforded  by  equity,  in  cases  of  Defective  cxe- 
defective  execution  of  powers,  arising  from  mistake,  ^wer^ 
the  same  general  principles  are  applicable  as  in  cases 
of  defective  execution  arising  from  accident  (o). 

In  regard  to  mistakes  in  wills,  there  is  no  doubt  Mistakes  in 
that  courts  of  equity  have  jurisdiction  to  correct  them  '"^ 
when  they  are  apparent  upon  the  face  of  the  will,  or 
may  be  made  out  by  a  due  construction  of  its  terms, 
for  in  cases  of  wills  the  intention  will  prevail  over  the 
words.  But  then  the  mistake  must  be  apparent  on 
the  face  of  the  will,  otherwise  there  can  be  no  relief; 
for  parol  evidence  or  evidence  dehors  the  will,  is  not 
admissible  to  vary  or  control  the  terms  of  the  will. 


ii 


[f)  Sells  T.  8elU,  1  Dr.  ft  Sm.  46. 

[m)  Thompwn  y.  WhUmore,  1  J.  ft  H.  268 ;  Bradford  y.  Rtmrny^  30 
Beay.  431. 


(n)  East  India  Co,  y.  Ihnald,  9  Yes.  276 ;  St  167. 
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(o)  St.  169  -178,  yide  p.  364. 
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although  it  is  admissible  to  remove  a  latent  ambi- 

guity  (p). 

Merc  mis-  It  is  clear  that  in  point  of  law^  a  mere  misdescrip- 

orieMtw'will  *^^^  ^^  *  legatee  will  not  defeat  the  legacy.     But  it  is 

not  defeat       equally  clear  that  wherever  a  legacy  is  given  to  a 

L^cyob-      person  under  a  particular  character^   which   he  has 

tained  by  a      falsely  assumed,  and  which  can  alone  be  supposed  the 

tion.    "^    '  motive  of  the  bounty,  the  law  will  not  permit  him  to 

avail  himself  of  it ;  and  therefore  he  cannot  demand 

his  legacy  (q).     Thus,  where  a  woman  gave  a  legacy 

to  a  man,  decribing  him  as  her  husband,  when,  in 

point  of  fact,   the  marriage  was  void,  he  having  a 

former  wife  then  living,  the  bequest  was  in  equity 

held  void  (r). 


Revocation  of  Where  a  legacy  is  given  or  revoked  upon  a  mistake 
mStSte^of'  ^^  facts,  equity  will  give  relief.  Thus,  if  a  testator 
facts.  revokes  legacies  to  A.  and  B.,  giving  as  a  reason  that 

they  are  dead,  and  they  are  in  fact  living,  equity  will 
hold  the  revocation  invalid,  and  decree  the  legacies  (s). 
But  a  false  reason  given  for  a  legacy,  or  for  the  revoca- 
tion of  a  legacy,  is  not  always  a  sufficient  ground  to 
avoid  the  act  or  bequest  in  equity.  To  have  such  an 
effect,  it  must  be  clear  that  no  other  motive  mingled 
in  the  legacy,  and  that  it  constituted  the  substantial 
ground  of  the  act  or  bequest  {t).  In  Kennell  v. 
Abbott  (u),  the  Master  of  the  Rolls  thus  expresses 
himself : — "  I  desire  to  be  understood  not  to  deter- 
mine, that  where,  from  circumstances  not  moving 
from  himself,  the  description  is  inapplicable,  as  where 
a  person  is  supposed  to  be  a  child  of  the  testator,  and 
from  motives  of  love  and  affection  for  that  child,  sup- 


(p)  St.  179  ;  Hilner  r.  Milner,  1  Yes.  Sr.  106 ;  Stebbing  v.  WMey,  2 
Bro.  C.  C.  86. 

Gilet  T.  Gilet,  1  Keen,  692. 

Kennell  ?.  Abbott,  4  Yes.  808. 
(t)  Campbell  v.  lireneh,  3  Yes.  321. 
0  St  183;  JioxY,  BatTett,  L.  B.  3  Eq.  244. 
[u)  4  Yes.  808. 
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posing  it  to  be  his  own^  lie  has  given  a  legacy  to  it, 
and  it  afterwards  turns  out  that  he  was  imposed  upon, 
and  the  child  was  not  his  own,  I  am  not  disposed  by 
any  means  to  determine  that  the  provision  for  that 
child  should  totally  fail ;  for  circumstances  of  personal 
affection  to  the  child  might  mix  with  it,  and  which 
might  entitle  him,  though  he  might  not  fill  that 
character  in  which  the  legacy  is  given.  Neither 
would  I  have  it  understood  that  if  a  testator,  in  con- 
sequence of  supposed  affectionate  condact  of  his  wife, 
being  deceived  by  her,  gives  her  a  legacy  as  to  his 
chaste  wife,  evidence  of  her  violation  of  her  marriage 
vow  could  be  given  against  that.  It  would  open  too 
wide  a  field.'' 

Finally,  it  must  be  remembered,  that  in  all  cases  The  ^arty 
of  relief  by  aiding  and  correcting  defects  or  mistakes,  musTh^e 
the  party  seeking  relief  must  stand  upon  some  equity  a  Buperior 
superior  to  that  of  the  party  against  whom  he  asks  it.  ^^^^  ^' 
If  the  equities  are  equal,  a  court  of  equity  is  silent  and 
passive.     Thus,  equity  will  not  give  relief  as  against 
a  bond  fide  purchaser  for  valuable  consideration  (v). 

Nor  will  equity  relieve  one  person  claiming  under  No  relief  as 
a  voluntary   defective   conveyance    against    another  ^®|JJ^^,^ 
claiming  also  under  a  voluntary  conveyance,  but  will 
leave  the  parties  to  their  rights  at  law  (w).     Nor  will 
the  remedial  powers  of  courts  of  equity  extend  to  the 
supplying  of  any  circumstances,  for  the  want  of  which  Or  where 
the  legislature  has  declared  an  instrument  void  ;  for  J^^^J.^  f^jj^^ 
otherwise,  equity  would  in  effect  defeat  the  very  policy  by  statute. 
of  the  legislative  enactments  (ar). 

(p)  Fbweil  V.  Prieey  2  P.  Wins.  635 ;  Davies  v.  Laviety  4  Beav.  54 ; 
Thompson  v.  Simpton,  1  Dr.  &  War.  491. 

(w)  St.  176 ;  Moodie  t.  Heid,  1  Mad.  516. 

(x)  Hibbert  y.  Rolkaton,  3  Bro.  C.  C.  571 ;  Dixon  v.  Ewart,  3  Mer. 
322. 
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ACTUAL  FRAUD. 


Fraud.  It  maj  be  laid  down  as  a  general  rule  tliat  conrts  of 

equity  exercise  a  general  jurisdiction  in  cases  of  fraud, 
sometimes  concurrent  with,  and  sometimes  exclnsive 
relirr  rivCT^in  ^^f  *^®  common  law  courts.     There  are  a  variety  of 
equity.  cases  of  fraud  for  which  the  common  law  affords  com* 

plete  and  adequate  relief,  and  with  reference  to  these 
cases,  Chancery  may  be  said  to  possess  a  general  and 
perhaps  a  universal  concurrent  jurisdiction.  It  will 
not,  however,  readily  interfere  to  stay  proceedings  at 
law,  where  the  plaintiff's  case  in  equity  might  be 
pleaded  as  a  defence  to  the  action,  and  complete  jus- 
tice might  thereby  be  done  (y).  But  there  are  many 
cases  in  which  fraud  is  utterly  irremediable  at  law, 
and  over  these  courts  of  equity  have  an  exclusive 
jurisdiction. 

No  invariable        "  As  to  relief  against  frauds  no  invariable  rules  can 
'  be  established.     Fraud  is  infinite ;  and  were  a  conrt 

of  equity  once  to  lay  down  rules  how  far  they  would 
go,  and  no  farther,  in  extending  their  relief  against  it, 
or  to  define  strictly  the  species  or  evidence  of  it,  the 
jurisdiction  would  be  cramped  and  perpetually  eluded 
by  new  schemes,  which  the  fertility  of  man's  inven- 
tion would  contrive  (z)." 

To  attempt,  therefore,  the  definition  of  a  subject  so 
varied  and  diversified  in  its  forms  as  fraud,  would 
scarcely  be  judicious  or  useful,  if  it  were  possible. 

(y)  Soare  y.  Bremridge,  L.  E,  8  Oh.  22. 
(c)  Park's  Hist,  of  Chan.  608 ;  St.  186. 
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The  mode  and  extent  of  the  equity  jarisdiction  over 
fraud  will  best  be  illustrated  by  the  examination  of  a 
few  of  the  more  marked  classes  of  cases^  in  which  the 
principles  which  regulate  the  action  of  courts  of  equity 
are  fully  developed,  and  from  which  analogies  may  be 
drawn  to  guide  us  in  the  investigation  of  other  and 
novel  circumstances  (a). 

Before,  however,  proceeding  to  those  subjects,  it  Equity  act» 
may  be  proper  to  observe  that  although  courts  of  law,  el^enoT  ^^ 
equally  with  courts  of  equity,  hold  that  fraud  is  not  than  law  in 
to  be  presumed,  the  latter  courts  will  act  upon  cir-  ^q^. 
cumstances  as  presumptions  of  fraud,  where  courts  of 
common  law  would  not  deem  them  satisfactory  proofs. 
In  other  words,  courts  of  equity  will  grant  relief  upon 
the  ground  of  fraud  established  by  presumptive  evi- 
dence, which  evidence  courts  of  law  would  not  always 
deem  sufficient  proof  to  justify  a  verdict  at  law  (b). 

The  subject  of  fraud  may  be  divided  into  two  sec- 
tions. Actual  Fraud  and  Constructive  Fraud. 

An  Actual  Fraud  may  be  defined  as  something  said,  Actual  fraud, 
done,   or   omitted,  with  the  design  of  perpetrating 
what  the   party  must  have  known  to  be  a  positive 
fraud  (c). 

Actual  frauds  are  of  two  kinds  (d) —  Of  two  kinds. 

I.  Those,  so  called,  from  a  consideration  of  the  con- 
duct of  the  guilty  parties,  irrespective  of  any  peculiar- 
ity in  the  position  of  the  injured  parties. 

II.  Those  frauds  arising  chiefly  from  a  considera- 
tion of  the  peculiar  condition  of  the  parties  on  whom 
they  are  practised. 

(a)  St.  189. 

{b)  Cheaterfield  T.  Jatutm^  1  L.  C.  641 ;  FuOagar  r.  Clarke,  18  Vet. 
483 ;  St.  190. 

ie)  Sm.  Man.  56. 
d)  Sm.  Man.  68. 

2b 
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I.  Arising  I.  (a.)  One  of  the  largest  classes  of  cases  in  which 

from  the  con-  i/»  -x  xjj.  j.        f  r   ' 

duct  of  parties  courts  of  equity  are  accustomed   to  grant  relief  is 

irrespective  where  there  has  been  a  misrepresentation,  or  suggestio 

injured  party,  fal^i*     With  reference  to  this  subject  the  following 

Misrepresent-  propositions  may  be  laid  down  : — 

ation.  *■      ^  " 


Where  the 
party  makes 
it  intention- 
ally. 


Where  a  party  intentionally,  or  by  design,  misrepre- 
sents a  material  fact,  or  produces  a  false  impression  in 
order  to  mislead  another,  or  to  entrap  or  cheat  him,  or 
to  obtain  an  undue  advantage  over  him,  in  every  such 
case  there  is  a  positive  fraud,  in  the  truest  sense  of  the 
terms  (e). 


Where  party  And  not  only  does  fraud  dxist  where  the  statements 
his  aMcrtJoiT  *^®  known  to  be  false  by  those  who  made  them,  but  a 
to  be  true.  case  of  fraud  is  also  constituted  where  statements,  false 
in  fact,  are  made  by  persons  who  do  not  know  them 
to  be  true  or  false,  or  who  believe  them  to  be  true,  if, 
in  the  due  discharge  of  their  duty,  they  ought  to  have 
known,  or  if  they  had  formerly  known,  and  ought  to 
have  remembered  the  fact,  which  negatives  the  repre- 
sentation made  (/). 

Misrepre-  Every  man  must  be  held  responsible  for  the  con- 

sentation         seqiiences  of  a  false  representation  made  by  him  to 

man  A  Wlfn  1  a  ^ 

intent  to  mis-  another,  upon  which  a  iliird,  person  acts,  and  so  act- 
^a^'*'^**^^  ing  is  injured  or  damnified;  provided  it  appear  that 
such  false  representation  was  made  with  the  intent 
that  it  should  be  acted  upon  by  such  third  person  in 
the  manner  that  occasions  the  injury  or  loss,  and  pro- 
vided the  injury  be  the  immediate  and  not  the  remote 
consequence  of  the  representation  thus  made  (g). 

As  a  matter  of  conscience  any  deviation  from  the 
most  exact  and  scrupulous  sincerity  is  contrary  to  the 

U)  St.  192 ;  mil  V.  lane,  L.  R.  11  Eq.  216. 

(/)  St.  193  ;  Pulsford  v.  Jiiehards,  17  Beav.  94 ;  RawUm  t.  Wiekhtm^ 
1  Giff.  355 ;  3  De  G.  &  Jo.  304. 

{q)  Barry  v.  Croskey^  2  Johns.  &  Hem.  22 ;  Attorftey^GenerMl  ▼.  lUy^ 
L.  R.  9  Ch.  397. 
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good  faith  that  ought  to  prevail  in  contracts.  Bat 
courts  of  justice  generally  find  themselves  compelled 
to  assign  limits  to  the  exercise  of  their  jurisdiction^  far 
short  of  the  principles  deducible  ex  cequo  et  bono  ;  and 
with  reference  to  the  concerns  of  human  life  they  en- 
deavour to  aim  at  mere  practical  good  and  general 
convenience  (/i).     Accordingly,   therefore,   a   mispre-  Murepresent- 

sentation,  in  order  to  justify  the  rescission  of  a  con-  ation  miut  be . 

xi.  i.i_  ±  ±     *  1  r    A  2*1  ±»  of  Bome  mate- 

tract,  must  be  as  to  some  material  fact  constituting  an  ^^  ^^^ 

induoeinent  or  motive  to  the  a>ct  or  omissian  of  the  other 

party  (i).     ''  To  use  the  expression  of  the  Roman  law, 

it  must  be  a  representation,  dans  locum  contra^tui,  that  it  mast  be 

is,  a  representation  giving  occasion  to  the  contract ;  *'**'*  ^J^ 

the  proper  interpretation  of  which  appears  to  me  to  be 

the  assertion  of  a  fact  on  which  the  person  entering 

into  the  contract  relied,  and  in  the  absence  of  which 

it  is  reasonable  to  infer  that  he  would  not  have  entered 

into  it ;  or  the  suppression  of  a  fact,  the  knowledge  of 

which  it  is  reasonable  to  infer  would  have  made  him 

abstain  from  the  contract  altogether  (j). 

In  the  next  place,  the  misrepresentation  must  be  Misrepreacnt- 
not  only  in  something  material,  but  it  must  be  some-  Jf  ^j^J^hLe^ 
thing  in  regard  to  which  the  one  party  places  a  known  in  which  there 
trust  or  confidence  in  the  other.     It  must  not  be  aj^po^.     °^* 
mere  matter  of  opinion,  equally  open  to  both  parties 
for  examination  and  inquiry,  where  neither  party  is 
presumed  to  trust  the  other,  but  to  rely  on  his  own 
judgment  (A-). 

But  if  the  purchaser,  choosing  to  judge  for  himself,  Caveat  emptor 
does  not  avail  himself  of  the  knowledge,  or  means  of  ^®''®  P?'^^^ 
knowledge,  open  to  him  or  his  agents,  he  cannot  be  to  judge  for 
heard  to  say  that  he  was  deceived  by  the  vendor's  *"™^^'- 
misrepresentations,  for  the  rule  is  caveat   emptor  (I). 

[h)  St.  194. 

•)  St.  195. 

J)  FulsfordT,  Richardi^  17  Beav.  96. 

[k)  St.  197. 

/)  St.  200  (fl). 
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The  party 
must  be  mis- 
led by  the 
representa-  ^ 
tion. 


The  party 
must  have 
been  misled 
to  hia  preju- 
dice. 


To  tills  ground  of  unreasonable  indiscretion  and  con- 
fidence^ may  be  referred  the  common  language  of 
puffing  and  commendation  of  commodities^  which, 
however  reprehensible  in  morals,  as  gross  exaggera- 
tions or  departures  from  truth,  are  nevertheless  not 
treated  as  frauds  which  will  avoid  contracts.  Simplex 
commendatto  rum  obligat  (m). 

In  the  next  place,  the  party  must  be  misled  by  the 
representation ;  for  if  he  knows  it  to  be  false  when 
made  it  cannot  influence  his  conduct^  and  it  is  his  own 
indiscretion,  and  not  any  fraud  or  surprise,  of  which  he 
has  any  just  complaint  to  make  under  such  circum- 
stances (n). 

And  further,  the  party  must  have  been  misled  to  his 
prejudice  or  injury ;  for  courts  of  equity  do  not,  any 
more  than  courts  of  law,  sit  for  the  purpose  of  enforcing 
moral  obligations,  or  correcting  unconscientious  acts, 
which  are  followed  by  no  loss  or  damage  (o). 


If  miBrepre-  Where  a  person  has  been  induced  to  enter  into  a 
bMTmad  "in^  contract  by  a  material  misrepresentation  of  the  other 
equity  wiu  '  party,  the  latter  shall  be  compelled  to  make  it  good 
compel  It.  ^^  ^Yie  option  of  the  former,  if  the  representation  be  one 
which  can  be  made  good ;  if  not,  the  person  deceired 
shall  be  at  liberty  to  avoid  the  contract  (p). 


A  penon  to 
avail  himself 
of  another's 
fraud  must 
himself  be 
innocent  and 


A  person  cannot  avail  himself  of  what  has  been 
obtained  by  the  fraud  of  another,  unless  he  is  not  only 
free  from  any  participation  in  the  fraud,  but  also  has 
given  some  valuable  consideration  (q).     Otherwise,  he 


(in)  St  201. 

(n)  St  202 ;  NeUon  t.  Stacker,  4  De  6.  ft  Jo.  458. 

(o)  St  203;  Slim  t.  CroueAer,  1  De  6.  F.  ft  J.  618;  FMowu  ▼. 
Owydyr,  I  Sim.  68. 

(p)  PuUford  T.  Riehard$^  17  Bear.  05 ;  JSawlint  r.  WiekKam^  3  DeG. 
ft  Jo.  804,  822 ;  Atiome^'Otneral  t.  Raff,  L.  R.  9  Oh.  397. 

(q)  SehoUJUld  r.  Ten^kr,  4  De  O.  ft  Jo.  433 ;  Vane  y.  Foim^  L.  B. 
8  Ch.  888. 
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who  takes  the  property,  as  was  said  in  Bridgeman  v.  haye  giTen 
Oreen  (r),  *'  must  take  it  tainted  and  infected  with  the  ^•^"*" 
imposition  of  the  person  procnring  the  gift :  his  par- 
titioning and  cantoning  it  ont  amongst  his  relations 
and  friends  will  not  purify  the  gift^  and  protect  it 
against  the  equity  of  the  person  imposed  npon.  Let 
the  hand  receiving  it  be  ever  so  chaste,  yet,  if  it  comes 
through  a  polluted  channel^  the  obligation  of  restitution 
will  follow  if 

The  defrauded  party  may,  by  his  subsequent  acts,  Ratidcation. 
with  full  knowledge  of  the  fraud,  deprive  himself  of  all 
right  to  relief,  as  well  in  equity,  as  at  law ;  as  if  with 
full  knowledge  of  the  fraud  he  gives  a  release  to  the 
party  who  has  defrauded  him,  or  has  continued  to  deal 
with  him  after  he  knew  all  the  facts  («). 

(6.)  Another  class  of  cases  for  relief  in  equity,  is  Suf^r^mo 
where  there  is  an  undue  concealment,  or  supprensio  veri,  ^^' 
to  the  injury  or  prejudice  of  another.     A  auppresaio  veri 
is  as  fatal  as  b,  suggestio  faUi.     It  is  not  every  conceal- 
ment, even  of  facts  material  to  the  interests  of  a  party, 
which  will  entitle  him  to  the  interposition  of  a  court  of 
equity.     The  case  must  amount  to  the  suppression  of 
facts  which  one  party,  under  the  circumstances,  is  The  facto 
bound  in  conscience  and  duty  to  disclose  to  the  other  ™^i  ^  *^^ 

.  ,  as  the  party 

party,  in  respect  of  which  ho  cannot  be  innocently  was  under  a 
silent,  and  which  the  other  party  has  a  right,  not  ti^to^^J^' 
merely  in  foro  eonscientice  but  juris   et  de  jure,  to  close, 
know  (t). 

Thus  it  has  been  said  by  Lord  Thurlow  in  Fox  v.  Purchase  of 
Mackreth  (w),  that  if  A.,  knowing  of  amino  on  the  estate  **?^  ^^^^^ 
of  B.,  of  which  he  knows  B.  to  be  ignorant,  should,  known  to 
concealing  the  fact,  enter  into  a  contract  to  purchase  J^o^n'to"' 

vendee. 

(r)  Wilra.  «4. 

(«)  3t  203  (/I.) ;  Vifftrt  t.  Pike,  8  CI.  k  Fin.  562,  630. 
(/)  St.  204,  207;  Foxy,  Mackrtth,  1  L,  C.  115;  Turner  r.  Harvey, 
Jacob,  178. 

(«}  2  Bro.  C.  C.  420. 
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tliat  estate  for  a  price  which  it  would  be  worth,  with- 
out considering  the  mine,  the  contract  would  be  good. 
In  such  cases  the  question  is  not  whether  an  advan- 
tage has  been  taken,  which  in  point  of  morals  is 
wrong,  or  which  a  man  of  delicacy  would  not  have 
taken.  But  it  is  essentially  necessary,  in  order  to  set 
aside  the  transaction,  not  only  that  a  great  advantage 
should  be  taken,  but  it  is  also  necessary  to  show  some 
obligation  binding  the  party  to  make  the  discovery  (t*). 

Sale  of  land,  On  the  other  hand,  if  a  vendor  should  sell  an  estate 
cumbranc<»*'  knowing  he  had  no  title  to  it,  or  knowing  that  there 
knoxin  only  were  incumbrances  on  it  of  which  the  vendee  was 
ignorant,  the  suppression  of  such  a  material  fact,  in 
respect  to  which  the  vendor  must  know,  that  the  very 
purchase  implied  a  trust  and  confidence  on  the  part 
of  the  vendee,  that  no  such  defect  existed,  would 
clearly  avoid  the  sale  on  the  ground  of  fraud  (u;). 

As  to  iptrinsie      In  many  cases,  especially  in  eases  of  sales  of  per- 
sonal chauels,  ^^^^  chattels,  the  maxim  caveat  emptor  is  applied ; 
Mreat  emptor,  and  unless  there  be  some  misrepresentation  or  artifice 
be'some  art?-    *^  disguise  the  thing  sold,  or  some  warranty  as  to  its 
lice  or  war-      character  or  quality,  and  unless  the  vendor  is  under 
o"  vendor  was  some  obligation  to  make  a  disclosure,  the  vendee  is 
bound  to  dis-    understood  to  be  bound  by  the  sale,  notwithstanding 
there  may  be  any  intrinsic  defects  in  it  known  to  the 
vendor,  but  unknown  to  the  vendee,  materially  affect- 
ing its  value  (x). 

Silence  some-  But  there  are,  on  the  other  hand,  certain  cases 
mount  to**"  wbere  from  the  very  nature  of  the  transaction,  the 
direct  nfflrma-  silence  of  the  party — his  concealment  of  a  fact — must 
import  as  much  as  a  direct  affirmation,  and  be  deemed 

(r)  St.  205. 

(w)  St.  208 ;  Arnoi  t.  Biteot,  1  Yes.  Sr.  95,  96  ;  Eiwtnrds  t.  ITLemy, 
2  Swanst.  287 ;  £llard  ▼.  Uandaff,  1  Ball  &  B.  241. 

{x)  St.  212 ;  Martin  Y.  Morgan^  1  Brod.  &  Bing.  289 ;  WsUttr  t. 
Symondt^  8  Swanst.  62. 


tion. 


ACTUAL   FRAUD. 


391 


equivalent  to  it.     Cases  of  insurance  aflTord  a  ready  Caaes  of  in- 
illustration  of  this  doctrine.     In  suet  cases  the  under-  sunmce. 
writer  necessarily  reposes  a  trust  and  confidence  in 
the  insured,  as  to  all  facts  and  circumstances  which 
are  peculiarly  within  his  own  knowledge,  and  which 
are  not  of  a  public  and  general  nature,  or  which  the 
underwriter  either  knows  or  is  bound  to  know.     In- 
deed, most  of  the  facts  and  circumstances  which  may 
aflfect  the  risk  are  generally  within  the  knowledge  of 
the  insured  only ;  and,  therefore,  the  underwriter  may 
be  said  emphatically  to  place  trust  and  confidence  in 
him  as  to  all  such  matters.     And  hence,  the  general  The  insured 
principle  is,  that  in  all  cases  of  insurance  the  insured  "««*  commu- 
is  bound  to  communicate  to  the  underwriter  all  facts  material  facto 
and  circumstances,  material  to  the  risk,  within  his  j^*^"^?" 
knowledge;  and   if  they  are  withheld,  whether  the 
concealment  be  by  design  or  by  accident,  it  is  equally 
fatal  to  the  contract  (y). 

Inadequacy  of  consideration,  or  any  other  inequality  Inaileqiiacj  of 
in  the  bargain,  is  not  to  be  understood  as  constituting,  wilfnonwr"** 
per  se,  a  ground  to  avoid  a  bargain  in  equity  («).  For  avoid  a  con- 
courts  of  equity,  as  well  as  of  law,  act  upon  the  ground 
that  every  person  who  is  not,  from  his  peculiar  cir- 
cumstances or  condition,  under  disability,  is  entitled 
to  dispose  of  his  property  in  such  manner,  and  upon 
such  terms,  as  he  chooses.  Besides,  the  value  of  a 
thing  is  what  it  will  produce,  in  its  nature  fluctuating, 
and  depending  on  a  thousand  different  circumstances. 
One  man,  in  the  disposal  of  his  property,  may  sell  it 
for  less  than  another  would.  He  may  sell  it  under  a 
pressure  of  circumstances  which  may  induce  him  to 
part  with  it  at  a  particular  time.  On  the  other  hand, 
the  sole  inducement  to  a  purchaser  may  be  the  low- 
ness  of  the  price ;  or  the  purchaser  may  have  simply 

(y)  St.  216;  Jbfo  T.  Fitzgerald,  4  Bro.  P.  C.  439 ;  J)e  Ootta  v.  Setut- 
drtt,  2  P.  Wnis.  170 ;  Proudfoot  r.  MotUeJhre,  L.  R.  2  Q.  B.  511. 

(ff)  Abbot  T.  Sworder,  4  De  0.  &  Sm.  446;  Hatrmn  r.  Guett.  6  De 
6.  M.  &  G.  424. 
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accepted  the  proposals  of  the  vendor,  instead  of  being 
the  originator  of  the  transaction,  like  a  man  whose 
design  is  to  gain  a  frandolent  advantage  over  an- 
other (a). 


Inadequacy 
may  be  evi- 
clence  of 
fraud,  and 
then  it  will 
aroid  a  con- 
tract. 

It  must  be 
inadequacy 
shocking  the 
conscience. 


Still,  however,  there  may  be  such  nnconscionable- 
ness  or  inadequacy  in  a  bargain  as  to  demonstrate 
some  gross  imposition  or  undne  inflaence;  and  in 
sach  cases  courts  of  equity  will  interfere  upon  the 
ground  of  fraud.  But  then  such  unconscionableness 
or  such  inadequacy  should  be  made  out  as  would  shock 
the  conscience,  and  amount  in  itself  to  conclusive  and 
decisive  evidence  of  fraud.  And  where  there  are  other 
ingredients  in  the  case  of  a  suspicious  nature,  gross 
inadequacy  must  furnish  the  most  vehement  presump- 
tion of  fraud  (b) ;  as  if  proper  time  is  not  allowed  to 
the  party,  and  he  acts  improvidently ;  if  he  is  impor- 
tunately pressed ;  if  those  in  whom  he  places  confi- 
dence make  use  of  strong  persuasions ;  if  he  is  not 
fully  aware  of  the  consequences,  but  is  suddenly  drawn 
into  the  act ;  if  he  is  not  permitted  to  consult  disin- 
terested friends  or  counsel  before  he  is  called  upon  to 
act  in  circumstances  of  sudden  emergency  or  unex- 
pected right  or  acquisition ;  in  these,  and  many  like 
cases,  if  there  has  been  gross  inequality  in  the  bargain, 
courts  of  equity  will  set  aside  the  contract  at  the  in- 
stance of  the  party  defrauded  {c}. 


Ouett, 


In  Harrison  v.  GhAest  {d),  where,  after  the  death  of  a 
vendor,  the  sale  was  impeached  by  his  personal  repre- 
sentatives, on  the  ground  that  at  the  time  of  the  sale 
he  was  an  illiterate,  bedridden  old  man  of  seventy*one 
years  of  age,  and  had  acted  without  independent  pro- 
fessional advice,  and  had  conveyed  away  the  property 
in  question,  of  the  value  of  £400,  for  the  consideration 


\a)  Sm.  Man.  64 ;  St.  245. 

[iS  St  246 ;  Harrimm  t.  Quni,  6  De  6.  M.  ft  0.  424. 

[e\  St.  251. 

6  De  Q.  M.  k  6.  424. 
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of  a  provision  by  way  of  board  and  lodging  daring  his 
life,  which  only  endured  six  weeks  after  the  convey- 
ance,  it  was  held  that,  in  the  absence  of  any  fraud,  and 
the  evidence  showing  that  he  had  declined  to  employ 
professional  advice  for  himself,  such  a  transaction  was 
not  impeachable  on  the  mere  ground  of  inadequacy  of 
consideration  (e). 

But  courts  of  equity  will  not  relieve  in  all  cases.  Equity  will 
even  of  very  gross  inadequacy,  attended  with  circum-  ^^^  parties 
stances  which  might  otherwise  induce  them  to  act,  if  cannot  be 
the  parties  cannot  be  placed  in  statu  qiM  ;  as,  for  in-  ^^^^  J^ 
stance,  in  cases  of  marriage  settlements,  for  the  court 
cannot  nnmarry  the  parties  (/). 

Gifts  and  legacies  are  often  bestowed  upon  persons  Gifts  and 
upon  condition  that  they  shall  not  marry  without  the  c^^tion*^ 
consent  of  parents,  guardians,  or  other  confidential  against  marry- 
persons.     In  such  a  case  the  doctrine  is  now  firmly  J^^gJ^t*^" 
established  that  courts  of  equity  will  not  sufier  the 
manifest  object  of  the  condition  to  be  defeated  by 
the   fraud,  or   dishonest,   corrupt,    or   unreasonable 
refusal  of  the  party  whose  consent  is  required  to  the 
marriage  (gr). 

II.  Cases  of  fraud  arising  chiefly  from  the  peculiar  Cases  of  fraud 
condition  of  the  injured  parties.  tt"JJZn 

of  the  injured 

The  general  theory  of  the  law,  in  regard  to  acts  done  ^^®"- 
and  contracts  made,  by  parties,  affecting  their  rights  consent  neces- 
and  interests,  is  that  in  all  such  cases  there  must  be  ^^  ^  ^^^ 
a  free  and  full  consent  to  bind  the  parties.     Consent 
is  an  act  of  reason,  accompanied  with  deliberation, 
the  mind  weighing,  as  in  a  balance,  the  good  and  evil 

(#)  Abbott  T.  Swordtr^  4  Be  G.  &  S.  448 ;  LongmaU  ▼.  Ltdger^  2  Giff. 
157. 
(/)  St.  250 ;  North  t.  AMett,  2  P.  Wms.  619. 

(^}  8t.  257 ;  Lathwood  r.  Bulkeley,  10  Ves.  245 ;  Clark»  y.  Farkir, 
19  Yes.  18. 
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1.  Persons 
noil  compotes 
tnenlis. 


A  contract 
with  a  lunatic 
in  good  faith, 
and  for  his 
benefit,  will 
be  upheld. 


on  each  side.  And,  therefore,  it  has  been  well  re- 
marked that  every  true  consent  supposes  three  things  : 
first,  a  physical  power ;  secondly,  a  moral  power ;  and 
thirdly,  a  serious  and  free  use  of  them. 

1.  Hence  it  is  that  the  contracts  and  other  acts  of 
idiots,  lunatics,  and  others  persons  non  compotes  mentis, 
wherever,  from  the  nature  of  the  transaction,  there  is 
not  evidence  of  entire  good  faith,  or  the  contract  or 
other  act  is  not  seen  to  be  just  in  itself,  or  for  the 
benefit  of  those  persons,  will  be  set  aside  in  a  court  of 
equity,  or  made  subservient  to  their  just  rights  and 
interests  (h).  Where,  indeed,  a  contract  is  entered 
into  with  good  faith,  and  is  for  the  benefit  of  such 
persons,  such  as  for  necessaries,  courts  of  equity,  as 
well  as  of  law,  will  uphold  the  transaction.  And  so, 
if  a  purchase  is  made  in  good  faith,  without  any  know- 
ledge of  the  incapacity,  and  no  advantage  has  been 
taken  of  the  party,  courts  of  equity  will  not  interfere 
to  set  aside  the  contract,  if  injustice  will  thereby  be 
done  to  the  other  side,  and  the  parties  cannot  be  placed 
in  statu  quo,  or  in  the  state  in  which  they  were  before 
the  purchase  (t). 


2.  Drunken- 
ness. 

Must  be  ex- 
cessive in 
order  to  set 
a^ide  contract. 


Slight  intoxi- 
cation not  a 
cause  for  re- 
lief unless 
there  has  been 
some  unfair 
advantage 
taken. 


2.  But  to  set  aside  any  act  or  contract  on  account  of 
drunkenness,  it  is  not  sufficient  that  the  party  is  under 
undue  excitement  from  liquor.  It  must  rise  to  that 
degree  which  may  be  called  excessive  drunkenness, 
where  the  party  is  utterly  deprived  of  the  use  of  his 
reason  and  understanding ;  for  in  such  a  case  there  can 
in  no  just  sense  be  said  to  be  a  serious  and  deliberate 
consent  on  his  part.  If  there  be  not  that  degree  of 
excessive  drunkenness,  then  courts  of  equity  will  not 
interfere  at  all,  unless  there  has  been  some  contrivance 
or  management  to  draw  the  party  into  drink,  or  some 
unfair  advantage  taken  of  his  intoxication.     For  in 


I 


h)  St.  228. 

i)  St.  228 ;  Manby  y.'Betvieke,  8  K.  &  J.  342. 
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general,  courts  of  equity,  as  a  matter  of  public  policy, 
do  not  incline,  on  the  one  hand,  to  lend  their  assist- 
ance to  a  person  who  has  obtained  a  deed  or  agree- 
ment from  another  in  a  state  of  intoxication ;  and  on 
the  other  hand,  they  are  equally  unwilling  to  assist  the 
intoxicated  party  to  get  rid  of  his  agreement  or  deed 
merely  on  the  ground  of  his  intoxication  at  the  time. 
They  will  leave  the  parties  to  their  ordinary  remedies  Parties  left 
at  law,  unless  there  is  some  contrivance  or  some  im-  J^,Jedv  at 
position  practised  (j),  law. 

3.  Closely  allied  to  the  foregoing  are  cases,  where  a  3.  Imbecile 
person,  although  not  positively  nan  compos,  or  insane,  P®'**""- 

is  yet  of  such  great  weakness  of  mind  as  to  be  unable 
to  guard  himself  against  imposition,  or  to  resist  im- 
portunity, or  undue  influence.  In  such  cases,  if  the 
circumstances  justify  the  conclusion  that  the  party  has 
been  imposed  on  or  circumvented,  the  transaction  will 
be  held  void  in  equity ;  and  the  burden  of  proof  is  on 
the  other  party,  to  show  that  no  unfair  advantage  was 
taken  of  his  weakness,  and  that  a  fair  price  was  given 
to  him  (k). 

4.  Cases  of  an  analogous  nature  may  easily  be  put,'  4.  Persona  of 
where   the   party   is   subjected  to   undue   influence,  ^n™J!^^n^inj. 
although  in  other  respects  of  competent  understand-  under  undue 
ing;  as  where  he  does  an  act  or  makes  a  contract       *'**^' 
when  he  is  under  duress,  or  under  the  influence  of  Duress, 
extreme  terror,  or  of  threats,  or  of  apprehensions  short 

of  duress.  For  in  cases  of  this  sort  he  has  no  free 
will,  but  stands  in  vineuUs,  And  the  constant  rule  in 
equity  is,  that  where  a  party  is  not  a  free  agent,  and 
is  not  equal  to  protecting  himself,  the  court  will 
protect  him  (l).  Circumstances  also  of  extreme  ne-  Extreme 
cessity  and  distress  of  the  party,  although  not  accom-  '^•c^wi^- 

(J)  St.  231 ;  Clarkson  v.  KUtm,  4  Or.  244. 
\k)  LoHffmaUT,  Ledgery  2  Giff.  164  ;  St.  234. 

(0  Evam  T.  Llewellyn,  1  Cox,  340 ;  Hawet  T.  Wyatty  3  Bro.  C.  C. 
158 ;  M*CanH  y.  Dmptey,  6  Gr.  192. 
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panied  by  any  direct  restraint  or  duress,  may  in  like 
manner  justify  the  court  in  setting  aside  a  contract  by 
him,  on  account  of  some  oppression,  or  fraudulent 
advantage,  or  imposition  attendant  upon  it  (m). 


5.  Infants. 


Liable  for 
necessaries. 


Equity  will 
not  uphold 
an  agreement 
to  an  infant's 
prejudice. 


Acts  of  a 
lunatic  are 
▼oid. 

Acts  of  an 
infant  may  bo 
voidable. 


5.  The  acts  and  contracts  6f  infants  are  not  as  a 
general  rule  binding  upon  them,  because  the  presump- 
tion of  the  law  is  that  they  have  not  sufficient  reason 
or  discernment  of  understanding  to  bind  themselves. 
There  are  indeed  certain  cases  in  which  infants  are 
permitted  by  law  to  bind  themselves  by  their  acts  and 
contracts,  as  by  contracts  for  necessaries  suitable  to 
their  degree  and  quality,  or  by  a  contract  of  hiring 
and  services  for  wages,  or  by  some  act  which  the  law 
requires  them  to  do.  But  generally  infants  are 
favoured  by  the  law,  as  well  as  by  equity,  in  all  things 
which  are  for  their  benefit,  and  are  saved  from  being 
prejudiced  by  anything  to  their  disadvantage.  But 
this  rule  is  designed  as  a  shield  for  their  own  protec- 
tion, and  not  as  a  means  to  pei*petrate  a  fraud  or 
injustice  on  others ;  at  least,  not  where  courts  of 
equity  have  authority  to  reach  it  in  cases  of  meditated 
fraud  (n). 

There  is  an  important  difference  between  the  acts 
and  contracts  of  infants,  and  those  of  lunatics,  idiots, 
&c.  The  act  or  contract  of  a  lunatic  or  idiot  is,  ah 
initio,  void,  ^nd  can  never  be  validated  in  any  mode. 
But  in  regard  to  the  acts  and  contracts  of  infants, 
some  are  wholly  void,  others  are  merely  voidable. 
Where  they  are  utterly  void,  they  are  from  the  begin- 
ning mere  nullities,  and  incapable  of  operation.  Bat 
where  they  are  voidable,  it  is  in  the  election  of  the 
infant  to  avoid  them  or  not,  when  he  arrives  at  full 
age.     In  general,  where  a  contract  may  be  for  the 


(m)  St.  239;  Gould  t.  OketUn,  4  Bro.  P.  C.  198;  Farmer  y.  Fttrmtr, 
1  H.)!..  Gas.  724 ;  Boyte  v.  BoB$borough^  6  H.  L.  Gas.  2,  49. 
(»)  St  240. 
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benefit^  or  to  the  prejudice^  of  an  infant,  he  may  avoid 
it  as  well  at  law  as  in  equity.  Where  it  can  never  be 
for  his  benefit,  it  is  utterly  void  (o). 

6.  In  regard  to  femes  covert  the  case  is  still  stronger ;  6.  Rmeteocert 
for,  generally  speaking,  at  law  they  have  no  capacity  ^J^^^^j^- 
to  do  any  acts,  or  to  enter  into  any  contracts,  and  such  city  to  con- 
acts  and  contracts  are  treated    as   mere    nullities.  *~'*  **  ^''• 
Courts  of  equity,  however,  have  broken  in  upon  this  Quaa-power 
doctrine,  and  have  in  many  respects  treated  the  wife  l^gjl^t"? '" 
as  capable  of  disposing  of  her  own  separate  property,  aepanite  estote 
and  of  doing  other  acts,  as  if  she  were  a  feme  sole.  ™  ^^  ^* 
In  caaes  of  this  sort,  the  same  principles  will  apply 
to  the  acts  and  contracts  of  a   married  woman,  as 
would  apply  to  her  as  a  feme  sole,  unless  the  circum- 
stances give  rise  to  a  presumption  of  fraud,  imposition, 
unconscionable  advantage,  or   undue   influence   (p). 
And  now  under  33  &  34  Vict.,  c.  93,  s.  11,  (The  And  under 
Married  Women's    Property   Act  1870,)   a  married  f  * ^*  ^^"*' 
woman  may  maintain    an  action   in  her  own  name 
for  the   recovery,  and  has   the   same  remedies,  civil 
as  well  as  criminal,  for  the  protection,  of  property 
declared  by  the  act  to  be  her  separate  property,  as 
though  she  were  Skfeme  sole. 


(o)  St.  241. 
{p)  St.  243. 
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CHAPTER  IV. 


CONSTRUCTIVB   FRAUD. 


Constractive 
fraad. 


Three  classes. 


By  Constructive  Frauds  are  meant  such  acts  or  con- 
tracts as,  although  not  originating  in  any  actual  evil 
design  or  contrivance  to  perpetrate  a  positive  fraud  or 
injury  upon  other  persons,  are  yet,  by  their  tendency 
to  deceive  or  mislead  other  persons,  or  to  violate 
private  or  public  confidence,  or  to  impair  or  injure  the 
public  interests,  deemed  equally  reprehensible  with 
positive  fraud,  and  therefore  are  prohibited  by  law,  as 
within  the  same  reason  and  mischief,  as  acts  and  con- 
tracts done  malo  animo  (q). 

The  cases  under  this  head  may  be  divided  into  three 
classes. 


I.  Cases  of  constructive  fraud,  so  called  because 
they  are  contrary  to  some  general  public  policy,  or  to 
some  fixed  artificial  policy  of  the  law. 

II.  Constructive  frauds,  which  arise  from  some 
peculiar,  confidential^  or  fiduciary  relation  between 
the  parties. 

III.  Constructive  frauds,  which  unconscientiously 
compromit,  or  injuriously  afiect,  the  private  rights, 
interests,  or  duties  of  the  parties  themselves,  or 
operate  substantially  as  frauds  upon  the  private  rights, 
interests,  duties,  or  intentions  of  third  parties  (r). 

(g)18t.  268. 
(r)  St.  269. 
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I.  Cases  of  constructive  fraud,  so  called  because  I.  Construc- 
they  are  contrary  to  some  general  public  policy,  or  to  co^ntrarv  to*^ 
some  fixed  artificial  policy  of  the  law.  policy  of  the 

Marriage  brokage   contracts,   by   which   a  person  Marriage 
engages  to  give  another  some  reward  or  remuneration  ^^^^  ^^'^ 
if  he  will  negotiate  a  marriage  for  him,  are  utterly 
void  (s)  and  incapable  of  confirmation  (t) ;  and  money 
paid  pursuant  to  such  contract  may  be  recovered  back 
in  equity  (u). 

On  the  same  principle  every  contract  by  which  a  Regard  to 
parent  or  guardian  obtains  any  remuneration  for  pro-  guardian^ to 
motinff  or  consontinir  to  the  marria&fe  of  his  child  or  consent  to 

,..,-.  °  °  inamat;e  of 

ward  IS  void(i').  child. 

The  same  principle   pervades   that   class  of  cases  Secret  agrco- 

i_  M        A        j»  •  1  ments  in  fraud 

where  persons,  upon  a  treaty  of  marriage,  by  any  con-  ^f  marriage, 
cealment  or  misrepresentation,  mislead  other  parties, 
or  do  acts  which  are  by  other  secret  agreements 
reduced  to  mere  forms,  or  become  inoperative.  Thus, 
where  a  man,  on  the  treaty  for  the  marriage  of  his 
sister,  let  her  have  money  privately,  in  order  that  her 
portion  might  appear  as  large  as  was  insisted  on  by  the 
intended  husband,  and  she  gave  a  bond  to  her  brother 
for  the  repayment  of  it,  it  was  decreed  to  be  delivered 
up  (w). 

The  same  rules  are  applied  to  cases  where  bonds  Rewards  given 
are  given,  or  other  agreements  made,  as  a  reward  for  anotL^pcnllm 
using   influence   and  power   over  another  person  to  in  making  a 
induce  him  to  make  a  will  in  favour  of  the  obligor,  and 
for  his  benefit ;  for  all  such  contracts  tend  to  deceive 
and  injure  others,  and  encourage  artifices  and  improper 


(•)  Sail  ▼.  ThyttfUy  Show.  P.  C.  76. 

(0  Cole  T.  Gibson,  1  Ves.  Sr.  503  ;  Robertt  t.  Robertt,  3  P.  "Wms.  74. 
(«)  Smith  V.  Bruninff,  2  Vem.  392. 
(v)  Kent  V.  Allen,  2  Vem.  588. 

\w)  Gale  r.  Undo,  1  Vem.  476  ;  Palmer  r,  Neape,  11  Ves.  166 ;  Bed- 
man  v.  Bedman,  1  Vem.  348 ;  Jieville  v.  mikimon,  1  Bro.  C.  C.  643. 
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Contracts  in 
general  re- 
straint of 
marriage, 
void. 


attempts  to  control  the  exercise  of  their  free  judg- 
ment (aj). 

Contracts  in  general  restraint  of  marriage  are  Yoid, 
as  against  public  policy^  and  the  due  economy  and 
morality  of  domestic  life  ;  and  so  if  a  condition  is  not 
in  restraint  of  marriage  generally^  but  still  the  prohibi- 
tion is  of  so  rigid  a  nature,  or  so  tied  up  to  peculiar 
circumstances,  that  the  party  upon  whom  it  is  to 
operate  is  unreasonably  restrained  in  the  choice  of 
marriage,  it  will  fall  under  the  like  consideration. 
Thus,  where  a  legacy  was  given  to  a  daughter,  on 
condition  that  she  should  not  marry  without  consent, 
or  should  not  marry  a  man  who  was  not  seised  of  an 
estate  in  fee  simple  of  the  clear  yearly  value  of  £500, 
it  was  held  to  be  a  void  condition,  as  leading  to  a  pro- 
bable prohibition  of  marriage  (y). 


CoDtraets  in 
general  re- 
irtraint  of 
trade,  void. 

But  not 
special  re- 
BtraintB. 


Contracts  in  general  restraint  of  trade  are  univers- 
ally void,  as  tendiilg  to  promote  monopolies,  and  to 
discourage  industry,  enterprise,  and  just  competition. 
But  the  samq  reasoning  does  not  apply  to  a  special 
restraint  not  to  carry  on  trade  at  a  particular  place, 
or  with  particular  persons,  or  for  a  limited  reasonable 
time ;  and  a  person  may  lawfully  sell  a  secret  in  his 
trade  or  business^  and  restrain  himself  from  using 
that  secret  (z). 


Agreements 
founded  on 
violation  of 

Sablio  confi- 
enoe. 

As  buying 
and  selling 
offices. 


In  like  manner  agreements  which  are  founded  upon 
violations  of  public  trust  or  confidence,  or  of  the  rules 
adopted  by  courts  in  furtherance  of  the  administration 
of  public  justice,  are  held  void  (a).  Thus,  contracts 
for  the  buying,  selling,  or  procuring  of  public  oflSces  (t), 
agreements  founded  on  the  suppression  of  criminal 


(a)  Debenham  v.  Ox,  1  Ves.  276. 

(y)  Keily  v.  Monek,  3  Ridg.  P.  C.  205;  Scott  v.  Tyl»r,  2  L.  C.  144. 

\z)  St.  292;  Brywn  v.  Whitehead,  1  Sim.  &  Stu.  74;  JSeme§tt  v. 
JnnJi,  24  Beav.  307 ;  Eamu  v.  Fartofu,  32  Beav.  328. 

(a)  St.  294. 

\h)  Chttterfi$ld  V.  JtMaten^  I  Atk.  362  ;  HaritoeU  v.  HartwU^  4  Ves. 
811. 
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prosecutions  [c),  contracts  wtich  have  a  tendency  to 
encourage  champerty  (d),  and  generally  all  agreements 
founded  upon  corrupt  considerations  or  moral  turpi- 
tude^ whether  they  stand  prohibited  by  statute  or  not, 
are  treated  as  frauds  upon  public  policy  or  public 
law  (e). 

In  general,  where  parties  are  concerned  in  illegal  Neither  party 
agreements,  whether  they  are  mala  prohibita,  or  mala  J^^men^^is 
in  86,  courts  of  equity,  following  the  rule  of  law  as  to  aided,  as  a 
participators  in  a  common  crime,  will  not  interpose  ^^^^^    ^  ®" 
to   grant   any  relief;   acting   upon   the   well-known 
maxim,  In  pari  delicto  potior  est  canditio  defendentis  et  Except  where 
possidentis  ( f).    But  in  cases  where  the  agreement  is  'P'^™®^*  ** 

«  .        ^•'  -^  ,  .  o  .    contrary  to 

repudiated  on  account  of  its  being  against  public  public  policy, 
policy,  the  circumstance  that  the  relief  is  asked  by  a 
party  who  is  particeps  criminis,  is  not  in  equity  ma- 
terial. The  reason  is,  that  the  public  interest  requires 
that  relief  should  be  given,  and  it  is  given  to  the 
public  through  the  party  (g). 

II.  Constructive   frauds   which    arise   from    some  II.  Constmct- 
peculiar,  confidential,  or  fiduciary  relation  between  J^giI]l"£rom 

the  parties.  the  fiduciary 

relation. 

In  this  class  of  cases  there  is  often  to  be  found  some 
intermixture  of  deceit,  imposition,  over-reaching,  un- 
conscionable advantage,  or  other  mark  of  direct  fraud. 
But  the  principle  on  which  courts  of  equity  act  in  re- 
gard thereto,  stands  independent  of  any  such  ingredi- 
ents, upon  a  motive  of  general  public  policy.     The 


i; 


[e)  Johtuon  t.  Ogilby,  3  P.  Wms,  277. 

[d]  Powell  T.  Knowkt,  2  Atk.  224 ;  Reynell  t.  Sprye^  1  De  0.  M.  &  G. 
660. 

(e)  St.  296. 

(/)  Hotcaon  t.  Eancock,  8  T.  R.  676';  Osborne  ▼.  Williatne,  18  Ves. 
379. 

{g)  St  298;  St  John  t.  St  John^  11  Ves.  636;  Roberts  y.  Robertn, 
3  P.  Wms.  66  ;  Smith  v.  Bromley,  Dougl.  R.  696 ;  Rider  v.  Kidder,  10 
Vea.  360. 

2c 
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general  principle  which  governs  in  all  cases  of  this 
sort  is,  that  if  confidence  is  reposed,  and  that  con- 
JBdence  is  abused,  courts  of  equity  will  grant  relief. 

Gifts  from  In  the  first  place,  as  to  the  relation  of  parent  and 

void  if^nor^"*  child,  all  contracts  and  conveyances  whereby  benefits 

perfect  good     are  secured  by  children  to  their  parents,  or  to  persons 

*^   '  who  stand  in  loco  parent  f  is,  &re  objects  of  jealousy,  and 

if  they  are  not  entered  into  with  scrupulous  good  faith, 

and  are  not  reasonable  under  the  circumstances,  they 

will  be  set  aside,  unless  third  parties  have  acquired  an 

Gift  by  child    interest  under  them  (h).     And  where  a  child,  shortly 

minority.  ^^^     after  attaining  his  majority,  makes  over  property  to 

his  father  without  consideration,  or  for  an  inadequate 

consideration,  equity  will  require  the  father  to  show 

that  the  child  was  really  a  free  agent,  and  had  adequate 

Py  father         and  independent  advice  (i).     And  conversely  in  a  re- 

when  in6rm      ^^^^^  Canadian  case  a  deed  of  erift,  executed  by  a  father 

in  mmd  and       ...  .  . 

body.  infirm  in  mind  and  body  in  favour  of  one  of  his  sons, 

was  ordered  to  be  given  up  and  cancelled  (j). 

Gnardian  and  In  the  next  place,  as  to  the  relation  of  guardian  and 
deal  wUh'^each  ^ard.  During  the  existence  of  guardianship,  the 
other  durin<j  relative  situation  of  the  parties  imposes  a  general 
ance  of  the'  inability  to  deal  with  each  other.  But  courts  of  equity 
relation.  proceed  yet  further  in  cases  of  this  sort.     They  will 

soon  after  the   ^^t  permit  transactions  between  guardians  and  wards 
termination  of  j-q   stand,  even  when   they  have  occurred   after   the 
viewed  with     minority  has  ceased,  and  the  relation  becomes  thereby 
suspicion.         actually  ended,  if  the  intermediate  period  be  short  (A), 
unless  the  circumstances  demonstrate  the  fullest  de- 
liberation  on   the   part   of  the  ward,  and  the  most 
abundant  good  faith  on  the  part  of  the  guardian  (/). 

(/i)  Wriffht  V.  Vanderplafik,  2  K.  &  J.  1 ;  8  De  G.  M.  &  G.  133: 
Baker  v.  BradUy,  7  Dp  G.  M.  &  G.  697. 

(O  Saiery  v.  King,  6  H.  L.  Cas.  627  ;  Daviet  v.  DartW,  4  Giff.  417; 
Hannah  v.  Hodgson,  30  Beav.  19. 

(j)  Mafon  V.  Seney,  II  Gr.  447. 

{k)  Pierre  v.  Waring,  1  P.  Wm«.  121. 

(/)  St.  317 ;  Hatch  v.  Hatch,  9  Ves,  297 ;  Wright  v.  Vanderplank,  t 
E.  ^  J.  1 ;  8  De  G.  M.  &  G.  133. 
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Where,  however,  the  influence  as  well  as  the  legal  Gift  upheld 
authority  of  the  guardian  over  the  ward  has  completely  ^J^Vnd  legal 
ceased,  and  the  ward  has  been  put  in  possession  of  his  authority 
property  after  a  full  and  fair  settlement  of  accounts, 
equity  will  not  interfere  to  set  aside  a  reasonable  gift 
to  the  guardian  (in). 

The  same  principles  are  applied  to  persons  standing  Quati  guar- 
in   the  situation  of  quasi   guardians,  or  confidential  Medical  ad- 
advisers,  as  medical  advisers  (n),  or  ministers  of  re-  Tweri, 
ligion  (o),  and  to  every  case  where  mfluence  is  acquired  religion, 
and   abused,  where   confidence   is  reposed  and  be- 
trayed {p). 

In  the  next  place,  as  to  the  relation  between  solicit-  Solicitor  aud 
or  and  client.  In  Tomsoji  v.  Judge  (gr).  A.,  who  was 
proved  to  have  entertained  feelings  of  peculiar  personal 
regard  for  B.,  his  solicitor,  conveyed  to  him  certain 
real  estate  by  a  deed  purporting  to  be  a  purchase- 
deed;  the  consideration  was  expressed  to  be  £100, 
the  real  value  being  upwards  of  £1 200.  B.  produced 
evidence  to  show  that  no  money  passed;  that  the 
transaction  was  never  intended  to  be  a  purchase,  but 
a  gift  for  his  services,  and  from  afiection.  It  was 
held  that  the  rule  is  absolute,  that  a  solicitor  cannot  A  Rift  from 

.    •  '/*L  i»  1  •       ^•      J.  n  J*        xi  1       client  to  soil- 

sustain  a  gift  from  his  client,  made  pendmg  the  rela-  dtor  pending 
tion  of  solicitor  and  client,  and  the  deed  was  set  aside.  *****  relation 
Xindersley,  V.-C,  said,  "  Now,  as  to  the  cases  of  pur-  Solicitor  may 
chases  by  solicitors  from  their  clients,  there  is  no  rule  Purchase  from 

#•    -I  •  1        n*         1  1  •   •  1      client,  but 

of  this  court  to  the  eiiect  that  a  solicitor  cannot  make  there  must  be 
such  a  purchase.     A  solicitor  can  purchase  his  client^s  ^J^^  *^''** 
property  even  while  the  relation  subsists ;  but  the  rule 
of  the  court  is  that  such  purchases  are  to  be  viewed 
irvith  great  jealousy,  and  the  onus  lies  on  the  solicitor 


[m)  Kylton  r.  Kylton,  2  Ves.  Sr.  549 ;  Hatch  t.  Hateh^  9  Ves.  297. 

\n)  Dent  v.  Bennett,  4  My.  &  Cr.  269. 

[o)  Nottidge  t.  Prince,  2  Giff.  246. 

(p)  Smith  V.  Kay,  7  H.  L.  Gas.  761 ;  Lyon  v.  Home,  L.  R.  6  Eq.  655. 

{q)  3  Drew.  306. 
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to  show  that  the  transaction  was  perfectly  fair,  that 
the  client  knew  what  he  was  doings  and  in  particnlar 
that  a  fair  price  was  given^  and  of  course  that  no  kind 
of  advantage  was  taken  by  the  solicitor.  If  the  solicit- 
or shows  that  the  transaction  was  fair  and  clear,  there 
is  no  difference  between  a  purchase  by  him  and  a 
stranger.  Is  the  rule  with  regard  to  gifts  precisely 
the  same,  or  is  it  more  stringent  ?  Less  stringent  it 
cannot  be.  There  is  this  obvious  distinction  between 
a  gift  and  a  purchase.  In  the  case  of  a  purchase,  the 
parties  are  at  arm's  length,  and  each  party  requires 
from  the  other  the  full  value  of  that  which  he  gives  in 
return.  In  the  case  of  a  gift  the  matter  is  totally 
different,  and  it  appears  to  me  that  there  is  a  far 
stricter  rule  established  in  this  court  with  regard  to 
The  rule  as  to  gifts  than  with  regard  to  purchases ;  and  that  the  rule 
pfts  is  abso-     ^f  ^j^^g  Q^^^t  makes  such  transactions,  that  is,  of  a  gift 

from  a  client  to  the  solicitor,  absolutely  void  {r).** 

Solicitor  must  It  is  an  established  rule,  therefore,  that  a  solicitor 
Svimtegr°^  shall  not  in  any  way  whatever,  in  respect  of  any  trans- 
than  his  fair     actions  in  the  relation  between  him  and  his  client, 

professional  i  •xt.*         i/»i.j-T_  /•■l'Tj. 

remuneration.  iJ^^ke  any  gam  to  himself  at  the  expense  ot  his  cbent, 
beyond  the  amount  of  his  just  and  fair  professional 
remuneration  («). 

A^eoment  to  An  agreement  between  a  solicitor  and  client  that  a 
sum  fo^PMt  g^ss  sum  shall  be  paid  for  costs  for  business  already 
business  is  done  is  Valid.  But  in  this  case  it  behoves  the  solicitor 
to  use  great  caution,  and  to  preserve  sufficient  evidence 
that  it  was  a  fair  transaction,  and  that  his  client  was 
not  under  the  influence  of  the  pressure  arising  from  the 
relation  of  solicitor  and  client  (t), — a  pressure  charac- 

(r)  Hohnan  t.  Loynet,  IS  Jur.  843  ;  WelUs  t.  MiddUtoHj  I  Cox,  112; 
Hatch  y.  Haieh^  9  Ves.  292  ;  Spencer  ▼.  Topham,  22  Beav.  673  ;  OresUy 
▼.  MouMUy,  4  De  G.  &  Jo.  78 ;  Lewii  t.  Hillman,  3  H.  L.  Gas.  630. 

(«)  TyreU  ▼.  Bank  of  London^  10  H.  L.  Gas.  26 ;  O'Brien  t.  Lewis, 
4  Giff.  221 ;  M'Cann  v.  Lempaey,  1  Gr.  192. 

(t)  Morgan  y.  Higgint,  1  Giff.  277. 


valid. 
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tensed  by  Lord  Thurlow  (m)  as  "the  crushing  inflaences 
of  the  power  of  an  attorney  who  has  the  affairs  of  a 
man  in  his  hand/'     An  agreement  by  a  solicitor  to  And  for  ftiture 
receive  a  fixed  sum  for  costs  for  future  business  was  33*^^  Vict' 
formerly  invalid^  and  would  have  been  set  aside  even  c.  28. 
after  payment  under  the  agreement  {0) ;  but  under  33 
&  34  Vict,  c.  28,  s.  4,  a  solicitor  may,  subject  to  cer- 
tain restrictions,  contract  with  his  client  as  to  his  re- 
muneration for  future  services. 


In  the  next  place,  with  regard  to  the  relation  of  Trustee  and 
trustee  and  cestui  que  trust,  it  may  be  laid  down  as  a  ^J^  ^^ 
general  rule,  that  a  trustee  is  bound  not  to  do  any-  Trustee  must 
thing  which  can  place  him  in  a  position  inconsistent  ^\(\j^  ^  ^\^^ 
with  the  interests  of  the  trust,  or  which  has  a  tendency  tion  inoon- 
to  interfere  with  his  duty  in  discharging  it.     It  is  a  the  interests 
consequence  of  this  rule,  that  a  purchase  by  a  trustee  ^^  ^^  *""*• 
from  his  cestui  que  trust,  even  although  he  may  have  trustee  from 
given  an  adequate  price  and  gained  no  advantage,  shall  ^^^"•*  9^ 
be  set  aside  at  the  option  of  the  cestui  que  trust ;  and  be  upheld. 
as  observed  by  Lord  Eldon  (ly),  "  it  is  founded  upon 
this,  that  though  you  may  see  in  a  particular  case  that 
the  trustee  has  not  made  advantage,  it  is  utterly  im- 
possible to  examine,  upon  satisfactory  evidence  in  the 
power  of  the  court  (by  which  I  mean  in  the  power  of 
the  parties),  in  ninety-nine  cases  out  of  a  hundred, 
whether  he  has  made  advantage  or  not.     Suppose  a 
trustee  buys  an  estate,  and  by  the  knowledge  acquired 
in  that  character  discovers  a  valuable  coal-mine  under 
it,  and,  locking  that  up  in  his  own  breast,  enters  into 
a  contract  with  the   cestui  que  trust;   if  he  choose 
to  deny  it,  how  can  the  court  try  that  against  that 
denial  7    The  probability  is,  that  a  trustee  who  has 
once  conceived  such  a  purpose  will  never  disclose 


fw)   WelUt  T.  MiddUton,  1  Cox,  125. 
\v)  In  re  Newman^  30  Bear.  196. 
\w)  Ex  parte  Lacey,  6  Ves.  627. 
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it^  and  the  cestui  que  trvst  will  be  effectually  defraud- 
ed {xy 

Except  on  a  It  has  been  decided,  however,  that  "  a  trustee  may 

tinct  and  fafr    ^^7  from  the  cestui  que  trust,  provided  there  is  a  clear 
contract,  that  and  distinct  contract,  ascertained  to  be  such  after  a 

the  cestui  que     .     »  j  ^  •      j.-  i»    n  ^i  • 

trust  intended  J^alo^is  and  Scrupulous  exammation  of  all  the  circum- 

the  trustee  to    stances,  that  the  cestui  que  trust  intended  the  trustee 

should  buy  ;  and  there  is  no  fraud,  no  concealment,  no 

advantage  taken  by  the  trustee  of  information  acquired 

by  him  in  the  character  of  trustee  (y)/' 

Tnutee  may  ^^^  although  it  is  a  general  rule  that  a  trustee  can- 

purchase  from  not  purchase  from  himself,  as  it  has  been  said,  there 
trutty  who  is    is  ^o  objection  to  his  purchasing  from  his  cestui  que 

tui  juris  9Xk^    triigl  who  is  sui  jui%s,  and  has  discharged  him  from 

has  OMcharged    i  .        .  .  . 

him.  the  obligation  which  attached  upon  him  as  a  trustee ; 

but  even  this  transaction  will  be  watched  by  the  court 

"with  infinite  and  most  guarded  jealousy  (z)." 


Gift  to  trustee      A  trustee  is   never  permitted  to  partake  of  the 

nme  prin-       hounty  of  his  cestui  q^ie  trust,  except  under  circum- 

ciples  as  one     stances  which  would  make  the  same  valid,  if  it  were  a 

dianand^ni^.  ^^®  ^^  guardianship  (a).     The  relation  must  have  in 

fact  ceased,  and  it  must  be  proved  that  the  influence 

arising  from  that  relation  may  be  reasonably  supposed 

also  to  have  ceased. 

Principal  and       lu  the  next  place,  as  to  the  relation  of  principal 
^^^'  and  agent  the  same  principles  are  generally  appli- 

cable.    Agents  are  not  permitted  to  become  secret 
vendors   or  purchasers  of  property  which  they  are 
Entire  good     authorised  to  buy  or  sell  for  their  principals  (6),  or 
p'et©  dlwlo^"*"  ^°^®®^  to  deal  validly  with  their  principals  in  any 

(x)  Hamilton  ▼.  Wright,  9  C.  &  F.  HI,  123-6;  Ingl^  t.  Jiiehmrds, 
28  BeaT.  361  ;  Randall  y.  Enington,  10  Ves.  423 ;  Campbell  t.  Walka-^ 
6  Ves.  682;  13  Ves.  601. 

(y)  Coks  T.  Treeothick,  9  Ves.  234 ;  Denton  t.  J>onnet\  23  Beav.  286. 

(z)  Ex  parte  Laeey,  6  Ves.  626 ;  Fos  ▼.  Maekreth,  1  L.  C.  115. 

(a)  St.  321. 

{b)  Lowther  ▼.  Lowther,  13  Yea.  103;  Charter  v.  D-evefyany  11  C.  ^ 
F.  714 ;  WaUham  t.  Stainton,  1  De  G.  J.  &  S.  678. 
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casCj  except  where    tliere  is   the  most  entire   good  sure  necossary 
faith,  and  foil  disclosure  of  all  facts  and  circumstances^  between  phn- 
and  an  absence  of  all  undue  influence,  advantage,  or  cipal  and 
imposition  (c).     And  if  an  agent  employed  to  make  a  ® 
purchase,  purchase   for  himself,  he  will  be  held   a 
trustee  for  his  principal  (J).     Nor  will  an  agent  em-  Agent  canno 
ployed  to  purchase  be  permitted,  unless  Dy  the  plain  ^^r^t  profit 
and   express  consent  of  his   principal,  to  make  any  out  of  bis 
profit  out  of  the  transaction  (e).  agency. 

And  the  principles  which  apply  to  trustees,  agents.  Other  casea  of 
and  others,  apply  with  almost  equal  force  to  other  ^^"^^^^j^" 
persons  standing  in  confidential  or  fiduciary  situations,  nlatious. 
as  to  counsel,  agents,  assiffnees  and  solicitors  of  a  9*^""®'^^- 

^  ,  o  Auctioneers. 

bankrupt's  estate,  auctioneers,  and  creditors  who  have 
been  consulted  as  to  the  sale  (/). 

Entire  good  faith  is  required  between  debtor  and  Debtor,  crc- 
creditor  and  sureties.     And  if  a  creditor  does  any  act  sureties. 
aflTecting  the  surety ;  or  if  he  omits  to  do  any  act  Creditor  doing 
which  he  is  required  to  do  by  the  surety,  or  is  bound  any  act  to  the 
to  do,  and  that  act  or  omission  may  prove  injurious  ^^i^^  °^ 

,  .-   ,  T  .  .         surety,  re- 

to  the  surety ;  or  if  the  creditor  enters  into  any  stipu-  leases  the 
lations  with  the  debtor  unknown  to  the  surety,  and  ^*^*®'^" 
inconsistent  with  the  terms  of  the  original  contract, 
the  surety  may  set  up  such  act,  omission,  or  contract, 
as  a  defence  to  any  suit  brought  against  him  in  law  or 
equity  {</). 

III.    Constructive   frauds   are    prohibited    mainly  ill.  Construc- 

tive  frauds,  as 

(e)  St.  315 ;  Dall^  ▼.  Wofthatn,  33  Beav.  154. 

Id)  Leea  ▼.  Nuttall,  1  Eus.  &  My.  53 ;  Taylor  x,  Salmon,  4  My.  &  Cr. 
134. 

{e)  Ea9t  India  Co,  t.  Sfnchnian,  1  Ves.  Jr.  289 ;  Bentley  v.  Craven^ 
18  Beav.  75  ;  Tyrrell  v.  Bank  of  London,  10  H.  L.  Cas.  26 ;  Beck  r. 
Kantorowicz,  3  K.  &  J.  230 ;  The  Imperial  Mereantils  Credit  AMoeiH' 
tion  T.  Coleman,  L.  R.  6  U.  L.  189. 

(/)  Pooley  X.  QuiUer,  2  De  G.  &  Jo.  327 ;  Carter  t.  Palmer,  8  C.  & 
Fiir.  657  ;  JEr  parte  Uolyman,  8  Jur.  156 ;  Kerr  v.  Bain,  11  Gr.  423. 

(y)  Sm.  Man-  84 ;  St.  324 — 326 ;  see  also  the  chapter  on  Surety- 
•hip. 
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being  uncon-  becaase  they  unconscientiously  compromit  or  injari- 
injuriouB  to  f  ously  aflfect  the  private  rights,  interests,  or  duties  of 
*h^ d*^^***^'     the   parties  themselves,  or  operate   substantially  as 

frauds  upon  the  private  rights^  interests^  duties,  or 

intentions  of  third  parties  (A). 

Statute  of  To  this  class  may  be  referred  many  of  those  cases 

Frauds.  arising  under  the  Statute  of  Frauds,  which  requires 

certain  contracts  to  be  in  writing  to  give  them  validity. 

In  the  construction  of  that  statute,  a  general  principle 

has  been  adopted,  that  as  it  is  designed  as  a  protection 
Cannot  be  set  against  fraud,  it  shall  never  be  allowed  to  be  set  up 
tion*toSud°'^^  a  protection  and  support  of  fraud.  Hence,  in  a 
If  contract  not  variety  of  cases,  where,  from  fraud,  a  contract  of  this 
Eig  through  ^^^^  ^*®  ^^*  been  reduced  into  writing,  but  has  been 
fraud  of  a  suffered  to  rest  in  confidence  or  in  parol  communica- 
not  set  it  uiT"  ^^^^^  between  the  parties^  courts  of  equity  will  enforce 
as  a  defence,     it  against  the  party  guilty  of  a  breach  of  confidence, 

who  attempts  to  shelter  himself  behind  the  provisions 

of  the  statute  (t). 

Common  Common  sailors  beiug  so  extremely  generous,  im- 

sailors,  provident,  and  credulous,  and  therefore  liable  to  be 

imposed  upon,  equity  views  their  contracts  respecting 
wages  and  prize-money  with  great  jealousy;  and 
generally  grants  them  relief,  whenever  any  inequality 
appears  in  the  bargain,  or  an  undue  advantage  has 
been  taken  (J). 

Bargains  with       Bargains  with  heirs,  reversioners,  and  expectants, 

pectante.^  ®*'    during  the  life  of  their  parents  or  ancestors,  will  be 

relived  against,  unless  the  purchaser  can  show  that  a 

fair  price  was  paid ;  for  fraud  in  this  class  of  cases  is 

always  presumed  from  inadequacy  of  price  {k).     And 

(A)  St  328. 

(t)  St.  330 ;  MontaetUeY.  MaxweU,  1  P.  Wms.  619 ;  AtL-Oen.  r.  Sit- 
weU,  1  You.  &  Coll.  Exch.  Ca.  683. 

(j)  St.  332 ;  Mmo  v.  Wheidon,  2  Ves.  Sr.  616. 

{k)  Feacoek  v.  Evanty  16  Ves.  612 ;  Hinckman  T.  Smithj  3  Ba». 
433 ;  Ayletford  ?.  Jforrii,  L.  E.  8  Ch.  484. 


CONSTRUCTIVE   FRAUD.  409 

this  rule  is  founded  on  good  sense.  The  very  fact  of 
the  expectant  comiug  into  the  market  to  sell  his 
expectancy,  shows  that  he  is  not  in  a  position  to  make 
his  own  terms,  and  that  he  is  more  or  less  in  the 
power  of  the  purchaser;  in  all  such  cases,  therefore, 
actual  distress  need  not  be  proved  j  a  court  of  equity 
presumes  that  there  is  distress,  and  that  is  equivalent 
to  saying,  that  the  party  has  not  that  full  power  of 
deliberate  consent  which  is  essential  to  a  valid  con- 
tract. The  onus  therefore  lies  upon  the  person  dealing 
with  the  reversioner  or  expectant,  to  show  that  the 
transaction  is  reasonable  and  bond  fide. 

The  jurisdiction  of  courts  of  equity  in  these  cases  Jurisdiction 
is  not  affected  by  the  32  and  33  Vict.,  c.  4,  which  ^'J^f  ^2  &  33 

A  t»  Vict.,  c.  4. 

enacts  that  no  purchase,  made  bona  fide,  of  a  rever- 
sionary interest,  shall  be  set  aside  merely  on  the 
ground  of  under  value  (I). 

It  would  seem  that  the  fact  that  the  father  or  other  Knowledge  of 
person  standing  in  loco  parentis  was  aware  of  or  took  ^^^^ 
part  in  the  transaction  does  not  necessarily  make  that  par^tit  does 
valid  which  would  otherwise  be  invalid.     It  will  at  ^^)^l^\^ 
the  most  raise  a  presumption  in  favour  of  the  bona  transactions 
fides  of  the  parties.      If,  therefore,  a  father,  being  ^  ^  ' 
unable   to   supply  his   son^s  necessities,  assists  and 
protects  him  in   raising  money  from  strangers,  the 
son,  in  such  a  case,  having  in  his  father's  advice  pre- 
sumptively the  best  security  for  obtaining  the  fair 
market-value  of  what  he  sells,  the  court  may  perhaps 
infer  that  a  bargain  made  under  such  circumstances 
was  fair  and  for  full  value  (m). 

It  is  upon  similar  principles  that  post  obit  bonds.  Pott  oMt. 
and  other  securities  of  a  like  nature,  are  set  aside 

(/)  MiOer  v.  Cook,  L.  R.  10  £q.  641 ;  Tyler  t.  Totes,  L.  R.  11  £q. 
265 ;  L.  R.  6  Ch.  666. 

(m)  King  t.  Samlet,  2  My.  &  E.  456 ;  Talbot  t.  Staniforih,  1  J.  & 
H.  502 ;  Kin^  r.  Savery,  I  Sm.  &  G.  271 ;  5  H.  L.  Gas.  627. 
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when  made  by  heirs  and  expectants.  A  post  obit 
bond  is  an  agreement,  on  the  receipt  of  money  by  the 
obligor,  to  pay  a  sum  exceeding  the  sum  so  received, 
and  the  ordinary  interest  thereof,  on  the  death  of  the 
person  from  whom  he,  the  obligor,  expects  to  become 
entitled  to  some  property  {ii).  If  in  other  respects 
these  contracts  are  perfectly  fair,  courts  of  equity  will 
permit  them  to  have  effect  as  securities  for  the  sum  to 
which  ex  cequo  et  bono  the  lender  is  entitled ;  for  he 
who  seeks  equity  must  do  equity  (o). 

Tradesmen  Where  tradesmen  and  others  have  sold  goods  to 

at  exteavarait  Y^^^S  ^^^  expectant  heirs  at  extravagant  prices,  and 
prices.  under  circumstances    demonstrating    imposition,    or 

undue  advantage,  or  an  intention  to  connive  at  secret 
extravagance,  courts  of  equity  have  reduced  the  se- 
curities, and  cut  down  the  claims  to  their  reasonable 
and  just  amount  (p). 

The  party  in-       In  all   these   cas6s   where,  after  the  pressure   of 

acqui^e^after  ^^^cessity  has  been  removed,  the  party  freely  and  de- 

the  preasure  of  liberately,  and  upon  full  information,  confirms  the 

n^ty  has    precedent  contract,    or  other  transaction,   courts  of 

equity  will  generally  hold  him  bound  thereby ;  for  if 

a  man  is  fully  informed,  and  acts  with  his  eyes  open, 

he   may,   by   a  new   agreement,   bar    himself   from 

relief  (q). 

Knowingly  Another  class  of  constructive  frauds  consists  of  those 

False^mpret     c^ses  where  a  man  designedly  or  knowingly  produces 

sion  to  mislead  a  false  impression  on  another,  who  is  thereby  drawn 

'        ^*   into  some  act  or  contract  injurious  to  his  own  rights 

or  interests.     There  can  be  no  real  diflTerence  between 

an  express  representation  and  one  that  is  naturally  or 

necessarily   implied    from    the   circumstances.      The 


(n)  St.  342. 
(o)  St.  344. 
(p)  St.  348. 
Iq)  St.  345. 


CONSTEUCTIVE  FBAtJD. 


411 


wholesome  maxim  of  the  law  is,  that  the  party  who  One  who 
enables  another  to  commit  a  fraud  is  answerable  for  other^o^com- 
the  consequences  (r) ;  and  the  maxim,  Fraxis  est  celare  mit  a  fraud  is 
fraudem,  is,  with  proper  limitations  in  its  application,  an«^«raWe. 
a  maxim  of  general  justice  (s).     Thus,  if  a  man  having  A  man  who 
a  title  to  an  estate  which  is  offered  for  sale,  and  know-  ^^roperty 
ing  his  title,  stands  by  and  encourages  the  sale,  or  standinf?  by 
does  not  forbid  it,  and  thereby  another  person  is  in-  anoth^er  pur- 
duced  to  purchase  the  estate,  the  former  so  standing  chase  or  deal 
by,  will  be  bound  by  the  sale  (t).     On  the  occasion  of  J^^j^^  " 
a  loan  upon  the  security  of  a  lease,  which  the  borrower 
represented  himself  as  entitled  to  have  granted  to 
him   for  ninety-nine  years,   the   lender  required   a 
written  intimation  from  the  alleged  lessor  of  his  in- 
tention to  grant  the  lease.     The  lessor  being  apprised 
of  the  requisition  and  its  object,  signed  the  required 
intimation.     The  loan  was  made  upon  the  faith  of  it, 
and  afterwards  the  lessor  granted  a  lease,  which  was 
then  mortgaged  by  the  borrower  to  the  lender.     It 
turned  out  that  the  lessor  had,  some  time  before, 
demised  the  same  premises  for  the  same  term  to  the 
borrower,  by  whom  it  had  since  been  assigned  for 
value.     It  was  held  that  the  court  had  jurisdiction  to 
direct  repayment  by  the  lessor  to  the  lender  for  the 
sum  which  he  had  advanced,  with  interest,  although  Etch  though 
the  lessor  was  not  shown  to  have  been  guilty  of  any  f^^  jj^"° 
fraud,  or  of  having  done  more  than  forgotten  the  only  forgetful- 
previous  lease  when  he  granted  the  second  (u). 

Agreements   whereby  parties   engage  not  to  bid  Agreements 
against  each    other  at   a  public  auction,   especially  not  to  bid 
where  the  same   is  directed  or  required  by  law,  are  ^gainat  one 
held  void,  for  they  are  unconscientious,  and  have  a 
tendency  to  cause  the  property  to  be  sold  at  an  under- 

(r)  Bice  T.  Jiiee,  2  Drew.  73. 
Is)  8t.  384 ;  Modgers  t.  Hodden,  13  6r.  143. 

(/)  St.  385  ;  Teatdale  t.  Teatdale^  SeL  Ch.  Cas.  59 ;  Caiodor  t.  L9wi9^ 
1  You.  &  Coll.  Ex.  Ca.  427. 
(tf)  Slim  T.  Ctouc/teff  1  Be  G.  F.  &  Jo.  518. 
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Piiffer  at  sole    Value.     On  the  other  hand,,  if  underbidders  or  puffers 

y  auction.      ^^^  employed  at  an  auction  to  enhance  the  price,  and 

to  deceive  other  bidders,  and  they  are  in  fact  misled, 

the  sale  will  be  held  void  as  against  public  policy  (v), 

Under  30  &  31  But  now  by  30  and  31  Vict.,  c.  48,  s.  6,  the  vendor, 

*'  '     '      if  he  reserves  to  himself  the  right  in  the  particulars  or 

conditions  of  sale,  may  bid  in  person  or  by  one  agent 

at  the  sale  (iv). 

Fraud  upon  If  a  creditor  who  is  party  to  a  composition  deed 

crc^fiurs^to  a  ^^^  obtained  a  secret  and  undue  advantage  as  a  con- 
uomposition  dition  of  signing  the  deed,  and  thus  decoyed  other 
innocent  and  unsuspecting  creditors  into  signing  the 
deed  of  composition,  which  they  supposed  to  be 
founded  upon  the  basis  of  entire  equality  and  reci- 
procity among  all  the  creditors,  it  is  a  fraud  upon  the 
policy  of  the  law  (z).  And  such  secret  arrangements 
are  utterly  void,  even  as  against  the  assenting  debtor 
or  his  sureties,  and  money  paid  under  them  is  recover- 
able back  {y). 

A  person  ub-        In   every  transaction  where  a  person   obtains  by 

ways  be  pre-  that  other  person,  and  to  his  own  advantage,  it  is 
lonajdet^'^^  essential,  if  the  transaction  should  afterwards  be 
questioned,  that  he  should  prove  that  the  donor  volun- 
tarily and  deliberately  performed  the  act,  knowing  its 
nature  and  effect  (z).  And  on  this  principle  the  cases 
have  recently  gone  so  far  as  to  show  that  the  donee, 
under  a  voluntary  settlement,  where  no  power  of 
revocation  is  reserved,  has  thrown  upon  him  the  onus 
of  showing  that  the  settlement  was  intended  by  the 
donor  to  be  irrevocable  (a). 

(r)  St.  293  ;  Sugd.  V.  &  P.  9. 

{w)  GiUiat  t.  GiUiat,  L.  R.  9  £q.  60. 

(4?)  St.  378. 

(y)  St.  379 ;  Mare  ▼.  Sand/ord,  I  Giff.  288. 

{t)  Cooks  T.  Lamotte,  15  Bear.  240;  Anderson  r,  MltwortK,S  Giff. 
164. 

(a)  Coueta  T.  Aeworth,  L.  B.  8  £q.  568  ;  JToUaaton  t.  Tribe,  L.  R.  9 
£q.  44. 
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^'  No  point  is  better  established^  than  that  a  person  A  power  must 

»       •  .  •       •!.  r      ^  J*  J     ^      J.-L.  J  be  exercised 

having  a  power  must  exercise  it  bona  fide  for  the  end  ^ondneU  for 
designed^  otherwise  it  is  corrupt  and  void  (6)/'  Hence  ^^^  end  de- 
when  a  parent^  having  a  power  of  appointment  among  sSret  agree- 
his  children,  appoints  to  one  or  more  of  them,  to  the  ment  in  fraud 
exclusion  of  the  others,  upon  a  bargain  for  his  own  power, 
advantage,  equity  will  relieve  against  the  appointment 
on  the  ground  of  fraud,  as  where  there  is  a  secret 
understanding  that  the  child  should  assign  a  part  of    . 
the  fund  to  a  stranger  (c),  or  to  the  father^s  debtors  (d). 
So  again  if  a  parent,  having  a  power  to  raise  portions  Appointment 
for  children,  and  even  to  fix  the  time  when  they  are  ^  nckW  infant. 
to  be  raised,  appoint  to  a  child  during  infancy,  and 
while  not  in  want  of  a  portion,  especially  if  the  death 
of  the  child  at  the  time  of  the  appointment  be  expected, 
he  will  not  be  allowed,  on  the  child^s  death,  to  derive 
any   benefit  from   the   appointment  as  the  personal 
representative  of  that  child  {e). 

Formerly  where  a  person  having  a  power  of  appoint-  Doctrine  of 
ing  property  among  the  members  of  a  class,  although  po^tmcnte. 
with  full  discretion  as  to  the  amount  of  their  respective 
shares,  exercised  that  power  by  appointing  to  one  or 
more  of  the  objects  a  merely  nominal  share,  such  an 
appointment,  though  valid  at  law,  was  set  aside  as  an 
illusory  appointment,  not  being  exercised  bond  fide  for 
the  end  designed  by  the  donor  (/).     In  consequence 
of  the  great  diflBculty  and  conflict  of  authority,  as  to 
what  might  be  deemed  a  nominal  or  illusory  share, 
the  legislature  interfered,  and   established  in   effect 
that  no  appointment  shall  be  invalid  on  the  ground  Abolished  b>- 
merely   that  an   unsubstantial,    nominal,  or  illusory  ^g^^^^*  ^^ ''  ^' 


(b)  Aleyn  v.  Bekhier,  1  L.  C.  377. 

!c)  Daubeny  t.  Ooekdum,  1  Mer.  626. 
d)  Farmer  v.  Martin,  2  Sim.  602  ;  Carver  t.  Eiehardt,  1  De  G.  P.  & 
Jo.  648 ;  Salmon  v,  Oibbs,  3  De  G.  &  Sm.  343. 

{e)  Hinchinbroke  v.  Seytnour^  1  Bro.  C.  C.  394 ;   WeUezley  T.  Mom- 
iftffton,  2  K.  &  J.  143. 

(/)  Wilem  T.  Fiyffott,  2  Vea.  Jr.  351. 
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share  of  the  property  has  been  appointed  to  the  objects 
of  the  power  (^).  . 


A  man  repre- 
senting a  cer- 
tain Btate  of 
facts  as  in- 
ducement to 
a  contract, 
cannot  dero- 
gate from  it 
by  his  own 
act. 


'^  A  man  who  has  induced  another  to  enter  into  a 
contract  with  him  by  representing  an  actual  state  of 
things  as  a  security  for  the  enjoyment  of  an  interest 
which  he  has  himself  created  for  valuable  considera- 
tion, is  not  at  liberty  by  his  own  act  to  derogate  from 
that  interest  by  determining  the  state  of  things  which 
he  so  held  forth  as  the  consideration  for  entering  into 
the  contract  (A.)/' 


{g)  1  Will.  IV.,  c.  46 ;  1  Sugd.  on  Pow.  646. 

(A)  PiffffoU  T.  Stratum^  Johnson  341 ;  1  Do  G.  F.  &  J.  33. 
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CHAPTER  V. 

SURETYSHIP. 

Cases  in  which  the  peculiar  remedies  afforded  hj 
courts  of  equity  constitute  the  principal  ground  of 
jurisdiction  are  the  second  great  head  of  the  concur- 
rent  jurisdiction. 

The  contract  of  suretyship  requires  that  the  utmost  Saretyship. 
good  faith  be  observed  between  all  the  parties  to  it ;  f^[|S%^„^^ 
for  they  do  not  deal  with  one  another  at  arm^s  length  between  all 
as  in  ordinary  contracts.     Any  concealment   of  ma-  P*  *^'' 
terial  facts,  or  any  express  or  implied  misr^presenta- 
tion  of  such  facts,  or  any  undue  advantage  taken  of 
the  surety  by  the  creditor,  either  by  surprise,  or  by 
withholding    proper    information,   will    undoubtedly 
furnish  a  sufficient  ground  to  invalidate  the  contract. 

It  is  a  question  even  now  not  quite  settled  as  to  What  conceal 
what  concealment  of  facts — what  degree  of  suppressio  ™y  creditor  n 
veri — by  the  creditor  is  necessary  to  annul  the  obliga-  leases  surety. 
tion  of  the  contract  of  suretyship.  Thus  Story  lays 
down  broadly  (i),  that  "  if  a  party  taking  a  guarantee 
from  a  surety  conceals  from  him  facts  which  go  to 
increase  his  risk,  and  suffers  him  to  enter  into  the 
contract  under  false  impressions  as  to  the  real  state  of 
facts,  such  concealment  will  amount  to  fraud ; ''  but 
this  sweeping  statement  of  the  rule  is  by  no  means 
supported  by  decided  cases,  which  very  much  narrow 
the  ground  of  the  doctrine,  and  seem  to  point  to  the 
conclusion,  ''  that  the  only  ground  for  rescinding  the 
contract  for  concealment  of  facts  is  that  the  party  con- 

(.)  St.  216. 


re- 
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The  fact  must 
have  been  one 
which  the 
creditor  was 
under  an  obli- 
gation to  dis- 
cover. 

Hamilton  t. 
WaUon. 


True  criterion 
— ^was  there 
anything  that 
might  not 
naturally  be 
expected  to 
take  place  be- 
tween the 
parties. 


cealing  them  must  have  been  under  some  obligation  to 
disclose  them/'  The  principles  by  which  the  courts 
are  governed  are  well  illustrated  in  the  important  case 
oi Hamilton  v.  Watson  (j).  There  A.  became  indebted 
to  the  B.  Company  to  the  amount  of  £750;  the  B. 
Company  amalgamated  with  the  G.  Company,  which 
took  on  itself  the  rights  and  liabilities  of  the  former. 
On  the  G.  Company  calling  on  A.  for  payment  of  the 
debt  due  from  him,  A.  entered  into  a  bond,  with  H.  as 
a  surety,  by  which  a  new  cash  account  should  be 
opened  with  the  G.  Company  to  the  amount  of  £750, 
H.  not  being  informed  of  the  previous  debt.  A  week 
after  the  date  of  the  bond,  A.  drew  out  a  draft  upon 
the  new  account  with  the  G.  Company  for  the  whole 
£750  for  which  H.  had  become  bound,  and  paid  ofi 
with  it  the  old  debt  due  to  the  B.  Company.  It  was 
held  that  this  was  not  a  sufficient  concealment  of  facts 
to  discharge  the  surety — ^that  the  mere  circumstance 
of  the  parties  supposing  that  the  money  was  intended 
to  be  applied  to  a  particular  purpose  did  not  appear  to 
vitiate  the  transaction  at  all — that  the  creditor  was 
under  no  obligation  to  volunteer  a  disclosure  of  any 
transaction  that  passed  between  him  and  the  other 
party — that  if  the  surety  would  guard  against  particu- 
lar perils,  he  must  put  the  question  and  gain  the 
information  required — and  that  the  true  criterion  as 
to  whether  any  disclosure  ought  to  be  made  volun- 
tarily, was  to  inquire  whether  there  was  anything  that 
might  not  naturally  be  expected  to  take  place  between 
the  parties — that  is,  whether  there  was  a  contract 
between  the  debtor  and  creditor  to  the  effect  that  his 
position  should  be  different  from  that  which  the  surety 
might  naturally  expect. 


Rule  as  to  .con-     It  has  been   finally  decided  that  the  rule  which 
?!!.l™l"*'     crovems  insurances  as  to  the  concealment  of  facts  does 

insurance  o 

inapplicable     not  Apply  to  guaranties — ^that,  in  insurances  on  ships 

to  guaranties.    _^ 


0)  12  a.  &  Fin.  109. 
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or  lives,  the  rule,  that  if  the  assured  conceal  any  ma- 
terial facts  known  to  him,  even  though  without  fraud, 
the  policy  is  vitiated,  is  peculiar  to  the  nature  of  such 
contracts,  in  which,  in  general,  the  assured  knows, 
and  the  underwriter  does  not  know,  the  circumstances 
of  the  voyage  or  the  state  of  health  (ft). 

But  although  the  law  is  so  far  liberal  in  its  rule  as  Concealment 
to  what  facts  a  creditor  is  bound  to  disclose,  there  are  foct^^rt  of 
cases  with  regard  to  which  it  is  difficult  to  lay  down  the  immediate 
any  general  rule — where  it  has  been  held  that  a  con-     °***^  *°*^* 
cealment  of  a  material  fact,  part  of  the  immediate 
transaction,   will   discharge    the   surety.       Thus,   in 
Pidcoek  v.  Bishop  (Z),  it  was  agreed  between  the  vend- 
ors and  the  vendee  of  goods  that  the  latter  should 
pay  10s.  per  ton  beyond  the  market  price  in  liquidation 
of  an  old  debt  due  to  one  of  the  vendors.     The  pay- 
ment of  the  goods  was  guaranteed  by  a  third  party  in 
the  following  words  : — "  I  will  guaranty  you  in  the 
payment  of  £200  value,  to  be  delivered  to  Tickell,  in 
Lightmoor  pig-iron.*'     The  private  bargain  between 
the  parties  was  not  communicated  to  the  surety.     It 
was  held  that  this  was  a  fraud  on  the  surety — that  a  Surety  ought 
party  giving  a  guarantee  ought  to  be  informed  of  any  ^  pnvateTar- 
private  bargain  between  the  vendor  and  vendee  which  gain  between 
might  have  the  effect  of  varying  his  responsibility —  vendee, "wy- 
that  the  effect  of  the  transaction  would  be  to  compel  ing  ^}»  j«- 
the  vendor  to  appropriate  to  the  payment  of  the  old  *^^^    ^  ^' 
debt  a  portion  of  those  funds  which  the  surety  might 
reasonably  suppose  would  go  towards  defraying  the 
debt  for  the  payment  of  which  he  had  made  himself 
collaterally  liable,  and  that  such  a  bargain  therefore 
increased  his  responsibility  (m). 

Although,  therefore,  it  is  a  general  rule  that,  though 

(*)  yorth  British  Insurance  Co,  t.  Lloyd^  10  £xch.  623  ;   Wythes  v. 
Zabouehere^  3  Be  G.  &  Jo.  693. 
(0  3  B.  &  C.  606. 
(m)  MaUhy'a  Can,  cited  1  Dow.  ParL  Cas.  294. 
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Creditor  must  a  creditor  is  not  bound  to  inquire  into  the  circum- 
mcumstonce  s*^°ces  under  which  a  third  party  becomes  a  surety 
of  suretysliip,  for  a  debt  to  such  a  creditor,  he  will  be  bound  to 
ground^  to  SUB-  i^^q^ire  when  the  dealings  between  the  parties  are 
pcct  fraud  has  such  as  would  reasonably  create  a  suspicion  that  a 

been  practised  i»j»i'  ^-t  xr_  x         t^^ 

on  surety.        iraud  IS  being  practised  upon  the  surety.     In  Owen  v. 

Soman  (n),  A.  being  largely  indebted  to  B.  &  Com- 
pany, and  being  on  the  verge  of  bankruptcy,  brought 
them,  on  different  occasions,  bills,  &o.,  signed  by 
himself  and  the  defendant,  who  was  his  aunt,  as  surety. 
The  defendant  was,  to  the  knowledge  of  B.  h  Com- 
pany, a  married  woman,  aged  75,  and  living  apart 
from  her  husband.  It  was  held  that  the  circumstances 
were  such  as  reasonably  to  create  a  suspicion  of  fraud 
•  in  the  minds  of  the  bankers — that  they  could  not 
shelter  themselves  under  the  plea  that  they  were  not 
called  on  to  ask  and  did  not  ask  any  questions  on  the 
subject — that,  in  such  cases,  wilful  ignorance  is  not  to 
be  distinguished  in  its  equitable  consequences  from 
knowledge  (o). 

Rights  of  ere-       The  rights  of  the  creditor,  as  against  the  principal 

sure'tyre^-     debtor,  may  or  may  not  depend  upon  the  instrument 

lated  by  the      of  guaranty  ;  but  the  rights  of  the  creditor  as  against 

g^mranty.        *^®  surety  are  wholly  regulated  by  the  terms  of  that 

instrument.     When  an  obligation  exists  only  in  virtue 

of  a  covenant,  its  extent   can  be  measured  only  by 

the  words  in  which  it  is  conceived  {p).     In  all  cases, 

Joint-bond       therefore,  where  a  surety  is  bound  by  a  joint-bond, 

several  as        *^®  court  will  not  reform  the  joint-bond  so  as  to  make 

against  a         jfc  several,  upon  the  presumption  of  a  mistake  from 

Except  in  case  the  nature  of  the  transaction  ;    but   it .  will   require 

of  mistake       positive  proof  of  an  express  agreement  by  the  surety 

clearly  prored.  .       *^  ^  .   . 

that  it  should  be  several  as  well  as  joint  {q). 


(n)  4  H.  L.  Cas.  997. 

\o)  Maitlandr.  Irving ^  15  Sim.  437. 

\p)  Sumner  v.  Powell^  2  Mer.  35,  36. 

{q)  Raicttone  v.  FarVy  8  Kuss.  539;  St.  164 ;  9768.  124. 
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It  wonld  seem^  notwithstanding  some  dicta  to  the  Surety  cannot 
contrary  (r),  that  a  surety  cannot  compel  the  creditor  di^Jto^pro- 
to  proceed  against  the  debtor,  and  practically  there  is  oeed  agunst 
no  hardship  in  the  case ;  for  at  any  moment  after  the  *   ^^*  **"  '* 
debt  becomes  payable,  the  surety  may  himself  pay  off 
the  creditor,  and  proceed  against  the  debtor  for  the 
money  so  paid  {s). 

But,  on  the  other  hand,  a  surety  has  a  right  to  Surety  can 
come  into  equity,  to  take  proceedings  in  the  nature  of  ^"J!  the  ^^' 
quia  timet,  to  compel  the  debtor  to  pay  the  debt  when  debt  when 
due,  whether  the  surety  has  actually  been  sued  on  it  ^' 
or  not;   for  it  is  '' unreasonable  that  a  man  should 
always  have  a  cloud  hanging  over  him  {t)."     But  this 
right  only  arises  where  the  creditor  has  a  right  to  sue 
his  debtor,  and  refuses  to  exercise   that  right  (m). 
Similarly  a  surety  may  file  a  bill  for  a  declaration  that 
his  liability  is  at  an  end,  where  the  course  of  dealing 
between  principal  debtor  and  creditor  has  operated 
as  a  release  (v). 

Where  the  surety  pays  the  debt  on  behalf  of  the  Surety  ^jing 
principal  debtor,  the  rule,  whether  at  law  (w)  or  m^-^^SlI^^. 
equity,  is  that  he  has  a  right  to  call  upon  such  debtor  ment  from 
for  reimbursement.     And  this  right  may  be  put  upon  ^  ^^' 
the  ground  of  an  implied  contract  on  the  part  of  the 
debtor  to  repay  the  money  so  paid  on  his  account, 
where    there    is   no    express   promise  creating  the 
right  {x). 

If,  in  addition  to  the  security  given  by  the  surety,  If  creditor  has 
the  creditor  has  taken  some  additional  or  collateral  te^^a^^rfJies 


(r)  Bailey  v.  Edwards,  12  W,  R.  337. 
Is)  St.  327  ;   JFriffht  t.  Simpson,  6  Ves.  733. 

{()  Ranelaugh  t.  Hayes,  1  Vem.  189 ;  Mitford  on  Plead.  172 ;  An- 
trobus  ▼.  Davidson,  3  Mer.  569  ;   Woolridge  v.  NorriSf  L.  R.  6  £q.  410. 
(m)  Padwiek  t.  Stanley,  9  Hare,  627. 
(v)   Wilson  ▼.  Zloyd,  21  W.  R.  607. 
(w)  Toussaint  ▼.  Martinnant,  2  T.  R.  106. 
(;r)  Craythom  T.  Stetnbume,  14  Yes.  162. 
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from  debtor, 
surety  on  pay- 
ing the  debt 
is  entitled  to 
them. 


Except  for- 
merly,  such 
securities  as 
were  extin- 
jruished  by 
payment. 


Exception 
abolished  by 
19  &  20  Vict, 
c.  97,  8.  6. 


securities  from  the  principal  debtor,  courts  of  equity 
have  held  that  upon  payment  of  the  debt  by  the  surety 
to  the  creditor,  the  surety  is  entitled  to  have  the 
benefit  of  all  those  collateral  securities  thus  given  by 
the  debtor  to  the  creditor.  Thus,  for  example,  if  at 
the  time  when  the  bond  of  the  principal  and  surety  is 
given,  a  mortgage  is  also  made  by  the  principal  to  the 
creditor  as  an  additional  security  for  the  debt,  there, 
if  the  surety  pays  the  debt,  he  will  be  entitled  to  have 
an  assignment  of  the  mortgage,  and  to  stand  in  the 
place  of  the  mortgagee  (y).  But  this  general  rule  did 
not  apply  to  such  securities  as  got  back  upon  payment 
to  the  principal  debtor,  and  were,  in  fact,  extinguished 
by  the  payment.  Such  was  the  case  of  a  bond  enter- 
ed into  by  the  principal  debtor  and  surety  to  the 
creditor:  on  payment  by  the  surety,  the  obligation 
on  the  bond  ceased  to  exist,  and  consequently  the 
surety  could  not  stand  in  the  shoes  of  the  creditor  as 
to  that  bond  (z).  But  by  the  Mercantile  Law  Amend- 
ment Act  (a),  this  exception  has  been  abolished,  and 
a  surety  is  now  entitled  to  have  assigned  to  him  every 
judgment,  specialty,  or  security  which  shall  be  held 
by  the  creditor  in  respect  of  such  debt,  whether 
such  judgment,  &c.,  shall  or  shall  not  at  law  be 
deemed  to  have  been  satisfied  by  the  payment  of  the 
debt. 


A  surety  pay- 
ing debt  can 
compel  co- 
sureties to 
contribute. 
Contribution 
in  equity 
^oundd  on 
^neral  jus- 
tice, and  not 
on  implied 
contract. 


Where  a  debt  is  secured  by  the  suretyship  of  two 
or  more  persons,  and  one  surety  pays  the  whole  or 
part  of  the  debt,  he  has  in  equity,  and  to  a  certain 
extent  also  in  law,  a  right  to  contribution  from  his 
co-surety  ;  and  this  doctrine  of  "contribution  is 
bottomed  and  fixed  on  general  principles  of  justice, 
and  does  not  spring  from  contract,  though  contract 


Cv)  St.  499 ;  Hodgson  t.  Shaw,  3  My.  &  Keen,  190. 
(s)    Copis  T.  MiddUtoH,  1  T.  &  H.  229 ;  Hodgton  t.  8haw,  3  My.  ft 
£.  190. 

(a)  19  k  20  Vict.,  c.  97,  s.  5. 
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may  qualify  it  (&)."     Hence  it  follows  that  the  doctrine 

of  contribution  applies  whether  the  parties  are  bound 

in  the  same  or  different  instruments^  provided  they 

are  co-sureties  for  the  same  principal  and  in  the  same 

engagement^  even  though   they  are  ignorant  of  the 

mutual  relation  of  suretyship ;  and  further^  there  is 

no  difference  if  they  are  bound  in  different  sums^ 

except  that  the  contribution  could   not  be  required 

beyond  the  sum  for  which  they  had  become  bound  {c). 

Under  the  same  circumstances  there  can  be  no  ri^ht  At  law  contri- 

to  contribution  at  law,  for  there  that  right  is  founded  fo5inded*on 

on  a  contract^  express  or  implied.  contract. 

In  other  respects  also,  the  jurisdiction  at  common  Different 
law  is  less  beneficial  than  in  equity.     Thus  where  there  ®^®^**  °^  ^°' 
are  several  sureties,  and  one  becomes  insolvent,  the  of  one  suretjr, 
surety  who  pays  the  entire  debt  can  in  equity  compel  ^  ^?T  ^^  ^^ 
the  solvent  sureties  to  contribute  towards  payment  of 
the  entire  debt  {d) ;  but  at  law  he  can  recover  only 
an  aliquot  part  of  the  whole,  regard  being  had  to  the 
number  of  co-sureties  (e) .   Suppose,  for  instance,  there 
are  three  sureties,  and  one  of  them  becomes  insolvent, 
if  one  of  the  remaining  solvent  sureties  pays  the  debt, 
he  may  in  equity  compel  the  other  solvent  surety  to 
contribute  a  moiety ;  at  law  he  can  only  recover  one- 
third  in  any  case,  from   the  solvent  co-surety.      It  Contribution 
seems,  however,  that  if  one  of  the  sureties  dies,  con-  JStatwS  o7" 
tribution  can  be  enforced  against  his  representatives,  <^  deceased 
both  at  law  and  in  equity  (/).  mietj. 

Before  equitable  pleas  were  allowed  at  common  law.  Parol  evidence 
where  it  did  not  appear  on  the  face  of  the  instrument  Jl^^nt^^. 

(k)  Bering  t.  Winehelna^  1  L.  C.  100. 

{e)  Dermg  t.  JFinehelsea,  1  L.  C.  100 ;  Whiting  ▼.  BurJke,  L.  R.  6 
Ch.  842. 

{d)  Hitehman  ▼.  Stewart^  3  Drew.  271 ;  Mayor  of  Berwick  y.  Murray, 
7  De  a.  M.  &  O.  497. 

{e)  CofOtU  T.  Edwards,  2  B.  &  P.  268 ;  Batard  v.  ffawes,  2  £11.  &  B. 
287. 

( f)  Frimrote  T.  Bromley,  1  Atk.  88 ;  Batard  t.  Ha%o$a,  2  £11.  &  B. 
287. 
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dpal  was  that  a  person  was  a  surety;  if,  for  instance,  in  a  bond 
aUowed^at'  ^^®  principal  debtor  and  surety  were  bound  jointly 
law.  and  severally,  parol  evidence  was  inadmissible  at  law 

to'  show  that  he  was^nly  a  surety  (g)  ;  but  in  equity 
parol  evidence  was  always  admissible  for  that  pur- 
pose (A).  Such  evidence  is  now  admissible  at  law 
under  an  equitable  defence  (t). 

Surety  may  Although  the  doctrine  of  contribution  is  founded 

limit  his  lia-  . -,  i  -j.       i«    j.r  j         ^ 

bilitj  by  ex-  ^pou  the  general  equity  of  the  case,  and  not  upon 
press  contract,  contract,  still  a  person  may  take  himself  out  of  the 
operation  of  that  doctrine  by  express  contract.  Thus, 
where  three  persons  became  sureties,  and  agreed 
among  themselves  that  if  the  principal  debtor  failed 
to  pay  the  debt,  they  would  pay  their  respective  parts ; 
one  became  insolvent,  and  one  of  the  remaining  sol- 
vent sureties  having  paid  the  whole  debt,  was  held 
entitled  to  recover  only  one-third  from  the  other 
solvent  surety  {j). 

Sarety  can  Where  a  surety  discharges  an  obligation  at  a  less 

debto?r^  sum  than  its  full  amount,  he  cannot,  as  against  his 
what  he  principal,   make  himself   a   creditor   for  the   whole 

actually  paid,    amount,  but  can  only  claim  what  he  has  actually  paid 
in  discharge  of  the  debt  (A;). 

The  surety  But  a  surety  will  be  discharged  from  his  liability, 

chareed  ir  ^^^^re  by  acts  subsequent  to  the  contract  for  suretyship 
creditor  Taries  his  position  has  been  essentially  changed  without  his 
debtor  with-  consent.  Thus,  where  a  person  gave  a  promissory- 
out  his  privity,  note  as  a  surety,  upon  an  agreement  that  the  amount 
should  be  advanced  to  the  principal  debtor,  by  draft 

(ff)  Leunt  T.  Jones^  4  B.  &  C.  606. 

(A)  Craythome  t.  Swinburne,  1 4  Ves.  160,  170;  Clarke  t.  Seniy,  3  T. 
&  C.  Ex.  Ca.  187. 

(t)  FooUy  T.  Sarradine,  7  EIL  &  B.  431 ;   Taylor  t.  Burnett,  5  H.  & 

N.  1. 

(J)  Swain  v.  Wall,  1  Ch.  B.  149 ;  Craythome  v.  Swinkwme,  14  Yes. 
105. 
{k)  Meed  v.  Norrie,  2  My.  &  Cr.  361,  375. 


8URETTSHIP.  423 

at  three  months'  date^  and  the  creditor^  without  the 
concurrence  of  the  surety^  paid  the  amount  at  once ; 
it  was  held  that  the  agreement  had  been  varied^  and 
the  surety  was  therefore  discharged  ({). 

''  If  a  creditor^  without  the  consent  of  the  surety^  Or  if  creditor 

inves  time  to  the  principal  debtor,  by  so  doing  he  ^V^?  ^.l"**  ^ 
^  ...  .ft  binding  man- 

discharges  the  surety ;   that  is^  if  time  is  given  by  ner  to  debtor 

virtue  of  positive  contract  between  the  creditor  and  ^*J^°^*  ®**''" 

^  ,  -►         .  ■****  ^'  surety. 

the  principal — not  where  the  creditor  is  merely  inact- 
ive. And  the  surety  is  held  to  be  discharged  for  this 
reason^  because  the  creditor  by  giving  time  to  the 
principal  has  put  it  out  of  the  power  of  the  surety  to 
consider  whether  he  will  have  recourse  to  his  remedy 
against  the  principal  or  not^  and  because  he  in  fact 
cannot  have  the  same  remedy  against  the  principal  as 
he  would  have  had  under  the  original  contract  (m)/' 

It  seems^  however,  that  a  surety  will  not  be  dis-  Surety  not 
charged  by  giving  time  if  his  remedies  against  the  ^^^  ^  ^ 
creditor  are  not  diminished  or  affected,  and  especially  ceterated— 
if  they  are  accelerated  (n). 

Nor  will  the  surety  be  discharged  if  the  creditor.  If  creditor, 
on  giving  further  time  to  the  principal  debtor,  reserve  ^^^  ^^^ 
his  right  to  proceed  against  the  surety ;  '^  for  when  rigbti  affaintt 
the  right  is  reserved,  the  principal  debtor  cannot  say  i2^7u  not 
it  is  inconsistent  with  giving  him  time  that  the  credit-  discharged, 
or  should  be  at  liberty  to  proceed  against  the  sureties, 
and  that  they  should  turn  round  upon  the  principal 
debtor,  notwithstanding  the  time  so  given  him ;  for 
he  was  a  party  to  the  agreement  by  which  that  right 
was  reserved  to  the  creditor,  and  the  question  whether 

(/)  Botuer  ▼.  Obx,  6  Bear.  110 ;  Calvert  ▼.  Zand.  Dock  Co,,  2  Keen, 
638  ;  £vafu  v.  Bremridge^  2  E.  &  J.  174  ;  8  De  G.  M.  &  6.  101. 

(m)  Samuell  v.  Howarih,  3  Mer.  272;  Wriffht  ▼.  Simpton,  6  Ves.  734  ; 
JUet  T.  Berrington^  2  L.  C.  974  ;  Bailey  t.  Edwardt,  4  B.  &  S.  771 ; 
Davie*  t.  Stainbank,  6  De  O.  M.  &  6.  679. 

(n)  Hulme  ▼.  Colee,  2  Sim.  12 ;  Frendergatt  t.  Levey^  6  Mad.  124 ; 
iVtM  T.  Edmunds,  10  B.  &  C.  678. 
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or  not  the  surety  is  informed  of  the  arrangement  is 
wholly  immaterial  (o)/' 

A  simple  re-         And  the  rule  is  the  same  when  the  principal  debtor 

principal  re-     ^^  released,  but  the  creditor  reserves  his  rights  against 

leases  the        the  surety.     But  where  the  release  is  in  general  terms, 

""''®  ^*  the  surety  will  be  discharged,  and  that  not  from  any 

equity  in  his  favour,  but  on  principles  of  bare  justice 

to  the  principal  debtor.     For  "  it  would  be  a  fraud  on 

the  principal  debtor  to  profess  to  release  him,  and 

then  to  sue  the  surety,  who  in  his  turn  would  sue  him ; 

but  where  the  bargain  is  that  the  creditor  is  to  retain 

his  remedy  against  the  surety,  there  is  no  fraud  on  the 

principal  debtor  (/?)." 

Release  of  one  It  seems  to  be  a  settled  principle  at  law  that  a 
thro^h  rSiis-  release  or  discharge  of  one  surety  by  the  creditor,  even 
take  of  law,  when  founded  on  a  mistake  of  law,  operates  as  a  dis- 
Biireties.   '      charge  of  the  others  (9). 

But  not  if  re-       But  though  a  release  of  one  surety  is  a  discharge  of 
as  a  covenant   ^^^  co-sureties,  still  if  the  release  can  be  construed  as 
not  to  sue.       a  covenant  not  to  sue,  it  will  not  operate  as  a  discharge 
of  the  co-suretie&(r). 

Creditor,  giv-       Although  a  creditor  upon  giving  time  to  the  princi- 

mg  time,  can-  pgj   j^^j  reserve  his  right   against  the  sureties,  he 

rights  against  cannot  do  SO  if  he  give  to  the  debtor  what  amounts 

fS&<w  the       ^  ^^  actual  release,  for  the  debt  is  gone  at  law.     It 

debtor.  was  therefore  held  where  there  was  an  agreement 

between  a  bond  debtor  and  his  creditor  that  the  latter 

should  take  all  the  debtor^s  property,  and  should  pay 

his  other  creditors  five  shillings  in  the  pound;  that 


(0)  Webb  ▼.  Mewitt,  3  E.  &  J.  442 ;  Boulbee  T.  S^ttbba,  18  Yea.  26 ; 
Wyks  T.  Bopera,  1  De  G.  M.  &  6.  408. 

(p)  Per  Mellish,  L.  J.,  in  NeviWa  Caae,  L.  R.  6  Oh.  47. 

iq)  Cheetham  t.  Ward,  1  B.  &  P.  633 ;  NiehoUon  v.  ItevM,  4  A.  &  £. 
675. 

,(r)  PHc9  T.  Barkir,  4  £iL  &  BL  777  ;  Bailey  t.  Bdwardi,  4  B.  ft  S. 
761. 
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thougli  it  was  not  a  discharge  of  the  bond  at  law  by 
way  of  accord  and  satisfaction,  because  not  under  seal^ 
still  that  it  operated  in  equity  as  a  satisfaction  of  the 
debt,  and  that  it  was  not  possible  in  equity  upon  such 
a  transaction  to  reserve  any  rights  against  the  surety ; 
and  that  any  attempt  to  do  so  would  be  Toid^  as 
inconsistent  with  the  agreement  («). 

A  surety  is  entitled  on  payment  of  the  debt  to  all  Surety  on  pay* 
the   securities  which   the   creditor  has  against  ^1^^  tided  to^i^ 
principal^   whether    such    collateral    securities  were  secnrities 
given  at  the  time  of  the  contract  of  suretyship,  with  has  aeidii»t 
or  without  the  knowledge  of  the  surety  (t) ;  or  it  debtor, 
seems  whether  they  were  given  after  that  contract,  le^^if  ere- 
with  or  without  the  knowledge  of  the  principal  (u).  ditor  loses  or 
In  all  these  cases,  therefore,  if  a  creditor  who  has  ties  to  go  back 
had,  or  ought  to  have  had,  such  collateral  securities,  into  creditor's 
loses  them,   or  suffers   them   to  get  back  into  the 
possession  of  the  debtor,  or  does  not  make  them 
effectual  by  giving  proper  notice  (v),  the  surety,  to 
the  extent  of  such  security,  will  be  discharged  (w). 
So   where  a  creditor,   by  neglecting  the   statutory 
formalities,  lost  the  benefit  of  an  execution  under  a 
wan*ant  of  attorney,  which,  according  to  the  agree- 
ment of  suretyship,  he  had  proceeded  to  enforce, 
upon  a  notice  by  the  surety,  it  was  held  that  the 
surety  was  thereby  discharged  {x). 


(a)   Webb  ▼.  Sewitt,  8  K.  &  J.  438 ;  Nicholson  ▼.  S^veU,  4  Ad.  &  £11. 
675  ;  Kearaloy  ▼.  CoU,  16  Meet.  &  W.  128. 

it)  Mayhew  Y.Cfriekett,  2  Swanst.  185. 
u)  Pearl  ▼.  Deacon^  24  BeaT.  186 ;  1  De  O.  &  Jo.  461 ;  Lake  t.  Brut* 
ion,  18  Bear.  34  ;  8  De  G.  M.  &  G.  440 ;  Flod^e  v.  JBumm,  Johnsoo,  663, 
668. 

(r)  Strange  t.  Fooks,  4  Giff.  408. 

{w)  Capel  T.  ButUr,  2  S.  &  S.  457  ;  Law  t.  E,  L  Co.,  4  Ves.  824. 
(:r)    Wateon  ▼.  Alleoek,  I  Sm.  &  Giff.  819;  4  De  G.  M.  &  G.  242 ; 
Mayhew  t.  Criekeit,  2  Swanst.  185,  190. 
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CHAPTER  VI. 


PARTNERSHIP. 


Equity  has  a 
practically 
exclusive 
jurisdiction. 


Partnership.  CoQRTS  of  equity  now  exercise  a  fall  concurrent  juris- 
diction with  courts  of  law  in  all  matters  of  partner- 
ship; and  indeed  it  may  be  said  that^  practically 
speakings  they  exercise  an  exclusive  jurisdiction  over 
the  subject  in  all  cases  of  any  complexity  or  difficulty. 
For  in  all  cases  where  a  discovery^  an  account^  a 
contribution^  an  injunction^  or  a  dissolution  is  sought 
in  cases  of  partnership^  or  even  where  a  due  enforce- 
ment of  partnership  rights^  duties^  and  credits  is 
required^  the  remedial  justice  administered  by  courts 
of  equity  is  far  more  complete^  extensive^  and  variousi 
adapting  itself  to  the  particular  nature  of  the  grievance, 
and  granting  relief  in  the  most  beneficial  and  effectual 
manner,  where  no  redresB  whatsoever,  or  very  imper- 
feet  redress,  could  be  obtained  at  law  (y). 


Equity 
decrees  sped- 
iic  perform- 
ance of  agree- 
ment to  enter 
into  partner- 
ship for  a 
definite  time, 
where  acts  of 
part  perform- 
ance. 


A  court  of  equity  will  decree  the  specific  per- 
formance of  a  contract  to  enter  into  partnership  for  a 
fixed  and  definite  period  of  time  (z) ;  but  it  will  not 
do  so  when  no  term  has  been  fixed,  for  such  decree 
would  be  useless  when  either  of  the  parties  might 
dissolve  the  partnership  immediately  afterwards  (a). 
Nor,  as  it  appears,  will  it  decree  specific  performance, 
unless  there  have  been  acts  of  part  performance  (fc). 


In    like    manner,   after    the   commencement    and 


(y)  St  666,  683. 

(z)  Buxton  v.  Litter,  3  Atk.  385 ;  England  y.  Curling,  8  Bear.  129. 

(a)  Merey  ▼.  Bireh,  9  Yes.  357 ;  Mr  Swanston*8  lu>te  to  CVatri Acy 


T.  Mauls,  1  Swanst.  511—513. 

{b)  Seott  T.  Bagment,  L.  B.  7  £q.  112. 
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during  the  continuance  of  the  partnership,  courts  .of  Equity  en- 
equity  will  in  many  cases  interpose  to  decree  a  specific  o7partoenWp. 
performance  of  other  agreements  in  the  articles  of 
partnership.     If,  for  instance,  there  be  an  agreement 
to  insert  the  name  of  a  partner  in  the  name  of  the 
firm,  so  as  to  clothe  him  publicly  with  all  the  rights 
of  acting  for  the  partnership,  and  there  be  a  studied,  Injnnetion 
intentional,  prolonged,  and  continued  inattention  to  l^^}  ^J^J 
the  application  of  the  partner  to  have  his  name  so  of  one  of  the 
used  and  inserted  in  the  firm  name,  courts  of  equity  P*'^'*®'^ 
will  grant  a  specific  relief  by  an  injunction  against 
the  use  of  any  other  firm  name,  not  including  his 
name.      But  the  remedy  in   such  cases  is   strictly 
confined  to  cases  of  studied  delay  and  omission,  and 
relief  will  not  be  given  for  a  temporary,  accidental,  or 
trifling  omission  (c).    So  where  there  is  an  agreement  Injunction 
by  the  partners  not  to  engage  in  any  other  business,  JJf^on'imSSer 
courts  of  equity  will  act  by  injunction  to  enforce  it ;  biuiuess. 
and  if  profits  have  been  made  by  any  partner  in 
violation  of  such  an  agreement  in  any  other  business, 
the  profits  will  be  decreed  to  belong  to  the  partner- 
ship (d).     A  court  of  equity  will  further  interfere  by  Injunction 
injunction  to  prevent  such  acts  on  the  part  of  any  of  J*^^*^®^^ 
the  partners,  as  either  tend  to  the  destruction  of  the  partnership 
partnership  property  (c),  or  to  impose  an  inaproper  J^^i^^  ^J 
liability  on  the  others,  or  to  the  exclusion  of  the  other  partner, 
partners  from  the  exercise  of  their  partnership  rights, 
whether  those  rights  be  founded  on  the  law  relating 
to  partnerships  in  general,  or  on  agreement  (/),  and 
although  no  dissolution  is  prayed  {g). 

But  it  is  not  to  be  inferred  that  courts  of  equity  Conrts  of 
will  in  all  cases  interfere  to  enforce  a  specific  per-  ^^^^Jfoj^ 


U)  Uanhall  ▼.  Colman,  2  J.  &  W.  266,  269. 

{J)  St.  667;  Somet^lU  v.  Motkay,  16  Yes.  382,  387,  389;  England 
T.  Curling,  8  Beav.  129. 

(e)  MUe9  T.  Thrnna;  9  Sim.  606,  609;  MankuU  v.  Watvm,  25  Bear. 
501. 

(/)  Deitriehtaen  t.  Cahbum,  2  Ph.  59. 

(j)  Bally.  Bail,  12  BetLi,  Hi. 
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specific  per-  formance  of  the  articles  of  partnership.  Where  the 
articS^where  remedy  at  law  is  entirely  adequate,  no  relief  will  be 
remedy  at  law  granted  in  equity ;  and  where  the  stipulation,  though 
fldequateJ  ^^^  against  the  policy  of  the  law,  yet  is  an  effort  to 
divest  the  ordinary  jurisdiction  of  the  common  tri- 
bunals of  justice,  such  as  an  agreement,  in  case  of 
Nor  of  an  any  disputes,  to  refer  the  same  to  private  arbitration, 
rd^to^^'b^  courts  of  equity  will  not,  any  more  than  courts  of  law, 
tration,  nnless  interfere  to  enforce  that  agreement  {h).  But  since 
raot^^I^rPro-  *^®  passing  of  the  Common  Law  Procedure  Act  1854, 
cedureAct,  courts,  both  of  law  and  of  equity,  have  shown  an 
inclination  to  enforce  agreements  for  reference  under 
that  act,  and  to  remit  parties  to  their  chosen  forum  (i). 


1854. 


Dinolution  of       A  partnership  may  be  dissolved  in  various  ways  (j). 

partnership. 

1.  By  opera-  1.  By  operation  of  law.  Of  events  on  which  by 
tionof  law.  operation  of  law  the  partnership  is  determined,  the 
principal  seem  to  be,  the  death  of  one  of  the  partners, 
unless  there  be  an  express  stipulation  to  the  con- 
trary {k) ;  the  bankruptcy  of  all  or  one  of  the  part- 
ners (/') ;  the  conviction  of  any  one  of  them  for 
felony  (m) ;  or  a  general  assignment  by  one  or  more 
of  the  partners,  whether  the  partnership  be  determina- 
ble at  will,  or,  it  seems,  even  where  it  is  for  a  definite 
period  (n).  To  these  may,  perhaps,  be  added  any 
event  which  makes  either  the  partnership  itself,  or  the 
objects  for  which  it  was  formed,  illegal  (o).     In  these 


(A)  Street  t.  JRigby,  6  Ves.  815 ;  British  Emp.  Shipping  Co,  t.  Smnet^ 
8  K    &  J   433 

(«^  Seligmann  v.  De  Boutiaier,  L.  R.  1  C.  P.  681 ;  Witii»ford  t. 
WatBon,  L.  R.  14  Eq.  572,  20  W.  R.  32. 

(j )  See  (^nendly  Dixon  on  Partnership,  430 — 446. 

(k)  Gillespie  ▼.  Hamilton,  3  Mad.  251 ;  Crawthag  ▼.  Maule,  1  Swanst 
495. 

(/)  Barker  ▼.  Ooodair,  11  Ves.  83,  86  :  Crawthay  t.  (hllim,  15  Vet. 
228. 

(m)  2  Bl.  Com.  409 ;  Co.  Litt.  391  a. 

(n)  Heath  ▼.  Saneom,  4  B.  &  Ad.  172 ;  Nerot  t.  Bwmard^  4  Rnaft. 
247. 

(o)  Enpotito  T.  Bowden,  7  £.  &  B.  763,  785 ;  Dixon  on  PartnerBhip» 
431,  432. 
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cases,  the  partnersliip  determines  by  operation  of  law 
from  the  happening  of  the  particular  event,  without 
any  option  of  any  of  the  parties. 

2.  By  agreement  of  parties.     By  mutual  agreement  2.  By  agree- 
of  all  the  partners,  the  partnership,  though  for  anJJ^^ 
unexpired  term,  may  be  put  an  end  to  {p). 

Any  member  of  an  ordinary  partnership,  the  dura-  Partnership  at 
tion    of  which  is  indefinite,  may  dissolve  it  at  any  J^™^  ^ 
moment  he  pleases ;  and  the  partnership  will  then  be  any  moment, 
deemed  to  continue  only  so  far  as  may  be  necessary 
for  the  purposes   of  winding  up   its   then  pending 
affairs  (q).     But  at  the  same  time,  it  is  apprehended 
that  the  Court  of  Chancery  would  restrain  an  imme- 
diate dissolution  and  sale  of  the  partnership  property, 
if  it  appeared  that  irreparable  mischief  would  ensue 
from  such  a  proceeding  (r). 

A  partnership  may  also  expire  by  the  efflux  of  the  Dissolntion  by 
time  fixed  upon  by  the  partners  for  the  limit  of  its  JJ^'^'  P'°^^^'^ 
duration  (s). 

But  in  the  case  of  a  partnership  for  a  term,  if  after  Partnership 
the  term  the  business  be  carried  on  as  before,  instead  ^^j ^^ 
of  being  wound  up  according  to  the  terms  of  the  agreed  on,  is  a 
articles,  or  by  sale  as  required  by  law  in  the  absence  J^n  ©n  olS* 
of  special  provisions,  the  partnership  will  continue,  terms, 
and  will  be  deemed  a  partnership  at  will  upon  the 
terms  of  the  original  partnership,  so   far  as   those 
terms  are  applicable  (t). 

3.  Dissolution  by  decree  of  a  court  of  equity.     A  3.  By  decree 
court  of  equity  will,  in  many  cases,  decree  a  dissolu-  °  ^"*' 

0  ffaUv.  Bali,  12  Beav.  414. 
Pweoek  ▼.  Feaeoek,  16  Ves.  60. 

Lindley  on  Partnership,  232  ;  St.  668 ;  Blistet  ▼.  Daniel,  10  Hare, 
493  ;  see  Pothier  Partn.  s.  150. 

(t)  Featheftmhaugh  ▼.  Fmwiek,  17  Yes.  298—307. 

{t)  Pariont  t.  Sayward,  31  Bear.  199;  31  L.  J.  Ch.  666. 
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Partnership 
induced  by 
fraud. 


tion  at  the  instance  of  a  partner,  tliongli  lie  cannot 
by  his  own  act  dissolve  the  partnership. 

(a.)  A  partnership  may  be  dissolved  from  its  com- 
mencement, where  it  originated  in  fraud,  misrepre- 
sentation, or  oppression  {u). 


Gross  mis- 
conduct and 
breach  of 
trust. 


Continual 
breaches  of 
contract. 


Wilful  and 
permanent 
neglect  of 
business. 


(b,)  If  one  partner  grossly  misconducts  himself  in 
reference  to  partnership  matters,  acting  in  breach  of 
the  trust  and  confidence  between  the  partners,  this 
will  be  a  ground  for  dissolution  {v). 

(c.)  So,  if  there  have  been  continual  brtiches  of 
the  partnership  contract  by  one  of  the  parties,  as  if  he 
have  persisted  in  carrying  on  the  business  in  a  manner 
totally  different  from  that  agreed  on,  the  court  will 
dissolve  the  partnership  (w).  But  there  must  be  a 
substantial  failure  in  the  performance  of  the  agree- 
ment on  the  part  of  the  defendant ;  it  is  not  the  ofiSce 
of  a  court  of  equity  to  enter  into  a  consideration  of 
mere  partnership  squabbles  {x). 

If  a  partner  who  ought  to  attend  to  the  business 
wilfully  and  permanently  absents  himself  from  it,  or 
becomes  so  engrossed  in  his  private  affairs  as  to  be 
unable  to  attend  to  it,  this  would  seem,  independently 
of  agreement,  to  be  a  ground  for  dissolution  {y). 


Mere  disagree-  But  the  court  will  not  dissolve  a  partnership  merely 
eompatibuity  ^^  account  of  the  disagreement  or  incompatibility  of 
of  temper  not  temper  of  the  partners,  where  there  has  been  no 
diSolution?'  -  breach   of  the   contract   (s).      If,  however,  the  dis- 


(fi)  HawUtu  T.  Wiekham,  1  Giff.  355 ;  7  W.  H.  145  ;  Hue  Y.SicharA, 
2  Bear.  305. 

(v)  Smith  T.  Jeyea,  4  BeaT.  503 ;  Harrison  y.  Tennant,  21  Bear.  482. 

luf)   Waters  ▼.  Taylor,  2  V.  &  B.  299. 

{x)  Wray  t.  Hutchinson,  2  My.  &  E.  235 ;  Anderson  T.  Anderson^  25 
BeaT.  190. 

(y)  Harrison  T.  Tennant,  21  Beav.  482 ;  Smith  T.  Mules,  9  Hare,  556. 

(z)  Goodman  t.  Whiteomb,  IJ.  &  W.  589,  592 ;  Jauneey  T.  Kwwles, 
29  L.  J.  Cb.  95 
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agreements  are  so  great  as  to  render  it  impossible  to  ITnless  it  be 
cariy  on  the  business^  all  mutual  confidence  being  JJI^^j^^Ytimpos- 
destrojed,  there  cannot  be  a  doubt  that  the  court  will  sible  to  carry 
dissolve  the  partnership  (a).  °^  ®  "**' 

Whenever  a  partner^  who  is  to  contribute  his  skill  Insanity  of 
and  industry  in  carrying  on  the  business,  or  who  has  P*"^^'* 
a  right  to  a  voice  in  the  partnership,  becomes  per- 
manently insane^  a  court  of  equity  will  dissolve  the 
partnership  (b).  Insanity  of  a  partner  is  not,  however, 
in  the  absence  of  agreement,  ipso  facto  a  dissolution, 
but  is  only  a  ground  for  dissolution  by  decree  of  the 
court  (c). 

The  share  of  a  partner  is  his  proportion  of  the  part-  Share  in  part- 
nership' assets  after  they  have  been  all  realised  and  ^"^^^g*  "*  ** 
converted  into  money,  and  all  the  debts  and  liabilities 
of  the  firm  have  been  paid  and  discharged  :  and  it  is 
this  only  which  on  the  death   of  a  partner  passes 
to  his  representatives  (J). 

Where  a  dissolution  has  taken  place,  an  account  Account  on 
will  not  only  be  decreed,  but,  if  necessary,  a  manager  Sei°L 
or  receiver  will  be  appointed  to  close  the  partnership  pointed  only 
business,  and  make  sale  of  the  partnership  property,  iolution^ 
so  that  a  final  distribution  may  be  made  of  the  part- 
nership eifects ;  but  he  will  not  be  appointed  except 
with  a  view  to  dissolution  (e). 

As  to  decreein&r  an  account  where  no  dissolution  is  Account 
intended  or  prayed,  the  general  rule  would  seem  to  ^jutfon^ig  "* 
be,  that  where  a  partner  has  been  excluded,  or  the  prayed. 

(tf)  Baxter  v.  West,  1  Dr.  &  Sm.  173 ;  Wainey  r.  Wells,  30  Beav. 
66 ;  Zeaiy  t.  Shout,  33  Beav.  582. 

(*)  Watern  t.  Taylor,  2  V.  &  B.  303 ;  Patey  ▼.  Po^/y,  5  L.  J.  Ch.  N. 
S.  198;  Ation.  2  K.  &  J.  441 ;  Jiowlande  v.  £vant,  30  Beav.  302. 

{e)  Jonee  ▼.  Noy,  2  My.  &  K.  125. 

U)  Tindley  on  Partnership,  681 ;  Knox  v.  Gye,  L.  K.  5  E.  &  I.  Ap.  656. 

{e)  St.  672 ;  Sail  y,  Eall,  3  Mac.  &  G.  79 ;  Baxter  v.  West,  28  L.  J. 
Gil.  169. 
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conduct  of  the  other  party  has  been  such  as  would 
entitle  the  complaining  partner  to  a  dissolution  as 
against  hini^  a  general  account^  at  any  rate  up  to  the 
time  of  filing  the  bill,  will  be  decreed ;  but  that  in 
no  case  will  a  continuous  account  be  decreed^  as  that 
would  be,  in  part  at  least,  a  carrying  on  of  the  busi- 
ness by  the  Court  of  Chancery  (/). 

A  partnership,  though  in   a  certain  sense  expiring 

on  any  of  the  events  that  have  been  mentioned — such 

as  death,  effluxion  of  time,  or  bankruptcy  of  a  partner 

— does  not  expire  to  all  purposes ;  for  all  the  partners 

are  interested  in  the  business  until  all  the  affairs  of 

Partner  muk-    the  partnership  have  been  finally  settled  by  all  (g), 

out  of  \h^^^^  Hence,  the  partners  thus  continuing  a  business  are 

partnership      accountable  to  the  rest,  not  merely  for  the  ordinaiy 

countaSe  to'    P^oStis,  but  for  all  the  advantages  which  they  have  ob- 

other  part-       tained  in  the  course  of  the  business  {h). 

ners. 

Hepresenta-  But  there  is  no  fiduciary  relation  between  the  sur- 

tiyee  of  de-      yiyinir  partners  and  the  dead  partner's  representatives, 

ceased  partnen  "  *■  ^ ,  ^ 

entitled  to  an    except  that  they  may  respectively  sue  each  other  in 

account,  but     equity.  Their  rights  are  leral  rights  for  an  account,  and 
haTe  no  lien.       ^      •^  o  o        o  ^  ' 

will  be  barred  by  the  Statute  of  Limitations.  The 
representatives  have  no  lien  on  any  specific  part  of 
the  partnership  estate,  which  accrues  in  its  entirety 
to  the  surviving  partners,  both  at  lawand  in  equity  (i"). 

In  equity  land  From  the  principle  that  the  share  of  a  partner  is 
fonmng  an  nothing  more  than  his  proportion  of  the  partnership 
partnership  assets  after  they  have  been  turned  into  money,  and 
IS  money.  applied  in  liquidation  of  the  partnership  debts,  it 
necessarily  follows  that,  in  equity,  a  share  in  a  part- 

(/)  Dixon  on  Partnership,  193 ;  St.  671 ;  Loseombe  t.  Rutsetl^  4  Sim. 
8 ;  Fairthorne  v.  Weiton,  3  Hare,  387. 

{g)  Oraufthay  v.  Coliint,  2  Russ.  344. 

(A)  elements  r.  Hall,  2  De  G.  &  J.  173 ;  Willett  v.  JBland/ord,  I 
Hare,  253 ;   Wedderbum  ▼.  Wedderhum,  22  Bear.  84  ;  2  Sp.  208. 

(t)  Knox  ▼.  Qye,  L.  B.  5  £.  &  I.  Ap.  656. 
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nerstip,  whether  its  property  consists  of  land  or  not, 

mast^  as  between  the  real  and  personal  representative 

of  a  deceased  partner,  be  deemed  to  be  personal  and  And  personal 

not  real  estate,  nnless  indeed  such  conversion  is  in-  Representative 

consistent  with  the  agreement  between  the  parties  (/ ) . 

Not  only  are  lands  purchased  out  of  partnership  Immaterial 
funds  for  partnership  purposes  treated  in  equity  as  Ji^'^^en ^pur- 
personalty  {k),  but  the  rule  is  the  same  where  lands  chased  or  de- 
have  been  acquired  by  devise,  the  question  being,  as  ^^f.  involved 
was  said  by  James,  L.  J.,  in  Waterer  v.  Waterer  (Z),  in'*  thebusi- 
whether  or  not  the  lands  are  "  substantially  involved  °^^* 
in  the  business/' 

In  cases  of  partnership  debts,  on  the  decease  of  one  Creditors  mar, 
partner,  the  creditors  may,  at  their  option,  pursue  °"  decease  of 

.  ,  T  .  .  .     o°e  partner, 

their  legal  remedies  against  the  survivor,. or  resort  in  go  against  sur- 
equity  to  the  estate  of  the  deceased,  and  this  alto-  ^^n^t^he 
gether  without  regard  to  the  state  of  the  accounts  be-  estate  of  dc- 
tween  the  partners  themselves,  or  to  the  ability  of  the  ''^'^• 
survivors  to  pay  (m). 

The  liability  of  partners,  although  sometimes  called 
joint  and  several,  differs  in  important  particulars  from 
a  joint  and  several  liability.    Thus,  although  the  se-  Separate  crc- 
parato  estate  of  the  deceased  is  liable,  yet  it  is  liable  ^^^^l^l^  °"^ 
only  as  for  a  joint  debt ;  consequently  the  separate  estate  before 
creditors  of  the  deceased  are  entitled  to  be  paid  their  creditors 
debts  in  full,  before  the   creditors  of  the  partnership 
can  claim  anything  from  his  separate  estate  [n) .  Hence, 
a  creditor  of  the  partnership,  who  is  also  a  debtor  to 
the  deceased,  cannot,  in  an  administration  of  the  de- 

{j )  Lindley  on  Partnership,  687 ;  Darhff  v.  Darby^  3  Drew.  49«5 ; 
Steward  v.  Blakewatf,  L.  R.  4  Ch.  603  :   Wylie  t.  irylie,  4  Gr.  278. 

{k)  Phillips  V.  Phillips,  1  M.  &  K.  649. 

(/)  L.  R.  15  Eq.  402  ;    Lindley  on  Partnership,  687. 

(f?i)  Baring  v.  Noble,  2  R.  &  My.  495. 

\n)  Grays.  Chisxvtll,  9  Yes.  118;  Ridgway  t.  Clare,  19  Beav.  Ill; 
Ex  parte  Wilson,  3  M.  D.  &  De  G.  57. 
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ceased^s  estate^  set  off  his  separate  debt  against  tlie 
joint  debt  due  to  him  (o). 

Partnership  On  the  other  hand,  the  creditors  of  the  partnership 

their  d^te*^     have  a  right  to  the  payment  of  their  debts,  out  of  the 
out  of  part-     partnership  funds,  before  the  private  creditors  of  the 

nership  funds  .  tj    i     xi  •  /•  •         m    ^  u 

before  separ-    partners.     But   this   preference  is,  at  law,  generally 
ate  creditors,    disregarded ;  in  equity  it  is  worked  out  through  the 
equity  of  the  partners  over  the  whole  fund  (p). 

Two  firms  Another  illustration  of  the  beneficial  result  of  equity 

havino^  a  com-   •••I'j.*         •  j*         j.         v*  vi»        j-' 

mon  partner    jurisdiction,  m  cases  of  partnership,  may  be  found  in 
cannot  sue       the  case  of  two  firms  dealing  with  each  other,  where 

one  another  n     i»  j  i  j.  •  n  a 

at  law  but       some  or  all  of  the  partners  m  one  nrm  are  partners 

may  in  equity,  with  other  persons  in  the  other  firm.     Upon  the  tech- 
nical principles  of  the  common  law  in  such  cases  no 
suit  can  be  maintained  at  law  in  regard  to  any  trans- 
actions or  debts  between  the  two  firms  {q).     But  there 
is  no  difficulty  in  proceeding  in  courts  of  equity^  to  a 
final  adjustment  of  all   the  concerns  of  both    firms, 
in  regard  to  each  other ;  for,  in  equity,  it  is  sufficient 
that  all   parties  in  interest  are  before  the  court  as 
plaintiffs,  or  as  defendants,  and  they  need  not,  as  at 
law,  in  such  a  case,  be  on  the  opposite  sides  of  the 
record.     In  equity  all  contracts  and  dealings  between 
such  firms,  of  a  moral  and  legal  nature,  are  deemed 
obligatory,  though  void  at  law.     Courts  of  equity,  in 
such  cases,  look  behind  the  form  of  the  transactions 
to  their  substance,  and  treat  the  different  firms,  for 
the  purposes  of  substantial  justice,  exactly  as  if  they 
were  composed  of  strangers,  or  were,  in  fact,  corpor- 
ate companies  (r). 

At  law,  one  Upon  similar  grounds  one  partner  cannot,  at  law, 

partner  can- 

{o)  Stephenson  t.  Chiawell^  3  Ves.  566. 

(/?)  St.  675;  Twiss  t.  Massey,  1  Atk.  67;  Campbell  r.  MuUeti,  t 
Swanst.  574. 

{q)  Bosanquet  v.  Wray,  6  Taunt.  597. 

(r)  Mainwaring  T.  Newman,  2  B.  &  P.  120 ;  St.  679,  680 ;  J}e  Ttf&v( 
V.  Shaw,  1  B.  &  A.  664. 
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maintain  a  suit  against  liis  co-partners  to  recover  the  not  sue  his 
amount  of  money  which  he  has  paid  for  the  partner-  ^  panncrlhip 
ship,  since  he  cannot  sue  them  without  suing  himself  Jr*"«»ction— 
also,  as  one  of  the  partnership  («),  but  he  may  do  so  equityf 
in  equity. 


(«)  JTriffht  V.  Hunter,  6  Ves.  792 ;  Bovill  v.  Sammond,  6  6.  &  C. 
151 ;  Sedgicick  v.  DanieU,  2  H.  &  N.  319 ;  Atwood  v.  MaucU,  L.  R.  3 
Ch.  369. 
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CHAPTER  VII. 


ACCOUNT. 


I.  Account. 


At  common 
law  dilatory 
and  inconTe* 
nient. 


I.  Account  was  one  of  the  most  ancient  forms  of 
action  at  the  common  law.  But  the  modes  of  pro- 
ceeding in  that  action,  although  aided  from  time  to 
time  by  statutable  provisions,  were  found  so  very  dil- 
atory, inconvenient,  and  unsatisfactory,  that  as  soon 
as  courts  of  equity  began  to  assume  jurisdiction  in 
matters  of  account,  as  they  did  very  early,  the  remedy 
at  law  began  to  decline,  and  has  gradually  fallen  into 
disuse  (t). 


When  account      At  the  common  law  an  action  of  account  lay  in  two 

lay  at  law.         claSSCS  of  CaSCS  (?/). 

1.  In  cases  of       1.  Where  there  was  either  a  privity  in  deed  by  th-: 
oMaw  ^^  ^^^  consent  of  the  party,  as  against  a  bailiff,  a  receiver  ap- 
pointed by  the  party ;  or  a  privity  in  law,  exprovism* 
legis,  as  against  a  guardian  in  socage,  {v),  and  their 
executors  and  administrators  (w). 


2.  Between 
merchants. 


2.  By  the  law  merchant,  one  naming  himself  a 
merchant,  might  have  an  account  against  another, 
naming  him  as  a  merchant,  and  charge  him  as  a  re- 
ceiver (a;),  or  against  his  executors  (y). 


(0  St.  442. 

(m)  St.  445. 

(r)  Co.  Litt.  90  b, 

(mj)  3  &  4  Anne,  c.  16. 

{x)  Co.  Litt.  172  rt. ;  11  Co.  R.  89. 

(y)  13  £dw.  III.,  c.  23. 
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And   the  reasons  for  the  disuse  of  the  action  of 
account  at  common  law^  and  its  progress  in  equity^ 
are  not  hard  to  find — one  ground  was,  that  courts  of  Suitors  pre- 
common  law  could  not  compel  a  discovery  from  the  b^|2^^ ^f^i^ 
defendant  on  his  oath ;  another  ground  was  that  the  powers  of  dis- 
machinery  and^  administratiye  powers  of  the  courts  of  ^2^jg*J^_*^^ 
common  law  were  not  so  well  adapted  for  the  purposes  tion. 
of  an  account  as  those  of  the  courts  of  equity  (z). 

Courts  of  common  law  having  failed  to  give   due  In  what  cases 
relief  in  cases  of  account,  suitors  were  obliged,  in  most  S^awountr* 
cases,  to  come  into  equity  for  that  purpose.     It  now 
becomes  necessary  to  examine  in  what  cases  equity 
will  afford  such  relief. 

1.  Equity  will  assume  jurisdiction  where  there  exists  i.  Principal 
a  fiduciary  relation  between  the  parties ;  as  in  favour  *S*""*  ^^^ 
of  a  principal  against  his  agent,  though  not  in  favour 
of  the  agent'  against  the  principal,     llie  rule  is  thus 
stated  by  Sir  J.  Leach  (a)  : — "  The  defendants  here 
were  agents  for  the  sale  of  the  property  of  the  plain- 
tiff, and  wherever  such  a  relation  exists  a  bill  will  lie 
for  an  account ;  the  plaintiffs  can  only  learn  from  the 
discovery  of  the  defendants  how  they  have  acted  in  the 
execution  of  their  a-gency"     But  an  agent  is  not  pre-  When  agent 
eluded  from  setting  up   the   Statute   of  Limitations  gSu?/^ 
against  his  principal,  unless  a  confidential  relation  in  LimitationB. 
the  nature  of  a  trust  has  been  created  (b). 

By  analogy  to  these  oases  the  Court  of  Chancery  Account  in   . 
decrees  an  account  against  the  infringer  of  a  patent,  P**®°^  *^*"' 
on  the  ground  that  the  patentee  may  adopt  the  acts 
of  the  defendant   as  those  of  an  agent.     From  this  Plaintiff  must 
principle  it  follows,  that  the  plaintiff  in  such  a  suit  Ji^^J^t^^r 
must   elect  between  an  account  and  damages.     He  damages. 

(z)  St  461. 

(a)  Mackmsie  t.  Johmton,  4  Mad.  373. 

{b)  Jn  re  Hittdmanh,  1  Dr.  &  Sm.  129 ;  Burdiek  ▼.  Oarriek,  L.  B.  5 
Ch.  233. 
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Cestui  que 
trust  against 
trustee. 


cannot  claim  both^  and  at  the  same  time  approbate 
and  reprobate  the  agency  of  the  defendant  (c). 

Cases  of  account  between  trustees  and  cestui  que 
trust  may  properly  be  deemed  confidential  agencies, 
and  are  peculiarly  within  the  jurisdiction  of  courts  of 
equity  (J). 


Agent  cannot  It  has  been  argued  that  if  the  principal  may  file  a 
have^an  ac-  ^^jjj  against  his  agent,  the  agent  may  file  a  bill  against 
his  principal,  his  principal ;  but  the  rights  of  principal  and  agent  are 
not  co-relative.  The  right  of  the  principal  rests  upon 
the  trust  and  confidence  reposed  in  the  agent,  but 
the  agent  reposes  no  such  confidence  in  the  prin- 
cipal (e). 


2.  Cases  of 
mutual  ac- 
counts be- 
tween plaintiff 
and  defend- 
ant. 


**  Mutual  ac> 
counts  '* — 
where  each  of 
two  parties 
has  received 
and  paid  on 
the  other's 
account. 


2.  It  seems  that  equity  will  assume  jurisdiction 
where  there  are  mutual  accounts  between  the  plaintiff 
and  defendant. 

As  to  what  are  mutual  accounts,  the  best  definition 
is  to  be  found  in  the  judgment  in  Phillips  v.  Phil- 
lips (J),  '^  I  understand  a  mutual  account  to  mean  not 
merely  where  one  of  the  two  parties  has  received 
money  and  paid  it  on  account  of  the  other,  but  where 
each  of  two  parties  has  received  and  paid  on  the  other's 
account.  I  take  the  reason  of  that  distinction  to  be, 
that  in  the  case  of  proceedings  at  law,  where  each  of 
the  two  parties  has  received  and  paid  on  account  of 
the  other,  what  would  be  to  be  recovered  would  be 
the  balance  of  the  two  accounts ;  and  the  party  plain- 
tiff would  be  required  to  prove,  not  merely  that  the 
other  party  had  received  money  on  his  account,  but 
also  to  enter  into  evidence  of  his  own  receipts  and 


(c)  Neilwn  t.  Setts,  L.  R.  6  H.  L.  1. 

(d)  Docker  t.  Somes,  2  My.  &  Keen.  664. 

(e)  Padwkk  v.  Stanley,  9  Hare,  627  ;  Smith  v.  Leveaux^  S3  L.  J.  CL 
167. 

(/)  9  Hare,  471. 
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payments — a  position  of  the  case  which^  to  -say  the 

least,  would  be  difficult  to  be  dealt  with  at  law.    Where 

one  party  has  merely  received  and  paid  moneys  on 

account  of  the  other,  it  becomes  a  simple  case.     The 

party  plaintiff  has  to  prove  that  the  moneys  have  been 

received,  and  the  other  party  has  to  prove  his  payments. 

The  question  is  only  as  to  the  receipts  on  one  side  and  No  account  if 

payments  on  the  other,  and  it  is  a  mere  question  of  ^,^^^0"^^ 

set-off;  but  it  is  otherwise  where  each  party  has  re-  set-off. 

ceived  and  paid  (y). 

3.  A  bill  for  an  account  will  lie  where   there  are  3.  Circum- 
circumstances  of  great  complication.     As  to  what  is  *^^j  ^^ 
the  criterion  of  the  amount  of  complication  necessary  pUcatioa. 
to  give  jurisdiction  to  a  court  of  equity,  independently 
of  any  other  circumstances,  the  judgment  of  Lord 
Eedesdale  in  O'Connor  v.  Spaight  (/i),  is  in  point: — 
"  The  ground  on  which,  I  think,  that  this  is  a  proper  The  teat  in- 
case for  equity  is,  that  the  account  has  become  so  com-  ^"^  ?1*°' 
plicated  that  a  court  of  law  would  be  incompetent  to  examined  on 
examine  it  upon  a  trial  at  nisi  prius  with  all  necessary  2v2«  / 
accuracy.  .  .  .  This  is  a  principle  on  which  courts 
of   equity  constantly   act,  by  taking  cognisance  of 
matters  which,  though  cognisable  at  law,  are  yet  so 
involved  with  a  complex  account  that  it  cannot  pro- 
perly be  taken  at  law.''     But  this  principle  is  not 
quite  settled  (i) ;  and  it  is  by  no  means  to  be  taken  as 
a    universally  conclusiver  criterion,  especially  as  the 
common  law  judges  have  a  special  power  conferred  on 
them  by  the  Procedure  Act  of  1854  (J),  on  a  cause  Compulsory 
comincf  on  at  nisi  prius  to  compel  a  reference  to  arbi-  reference  t<» 

...,,,  Ti,i         n  t    arbitration  by 

tration.     And  the  suggested  rule,  therefore,  cannot,  17  &  is  Vict., 
perhaps,  be  put  higher  than  this — that  the  difficulty  *•  ^^*  "•  ^• 


(ff)  Padwiek  ▼.  Hurtt,  18  Bear.  575 ;  Fluker  T.  Taylor ,  3  Drew.  183. 

(A)  1  Scb.  &  Lefr.  306. 

(t)  Taff  Vale  Jiail.  Co.  ▼.  Xizon,  1  H.  L.  Caa.  Ill;  South  JSasttm 
Bail.  Co,  ▼.  Martin,  2  PbUl  758 ;  1  Hall  &  Twells,  69 ;  PhiUipa  v. 
Fhillip*,  9  Hare,  476. 

U)  17  &  18  Vict,  CL  125,  a.  3. 
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of  examining  the  accounts  at  nm  priv^  will  be  a 
strong  circumstance  in  favour  of  a  resort  to  the  aid  of 
equity.  In  short,  the  equity  to  an  account  mast  be 
judged  from  the  nature  and  facts  of  each  particular 
case  (k). 

Matters  of  It  is  ordinarily  a  good  bar  to  a  suit  for  an  account 

forTiTaccount  *^^*  *^®  parties  have  already,  in  writing,  stated  and 
Settled  ac-  adjusted  the  items  of  the  account,  and  struck  the 
^  ^  balance  (Z).      In  such  a  case  a  court  of  equity  will  not 

interfere,  for,  under  such  circumstances,  an  i7idebitatus 
amsumpsit  lies  at  law,  and  there  is  no  ground  for  re- 
sorting to  equity.     If,  therefore,  there  has  been  an 
account  stated,  that  may  be  set  up  by  way  of  plea,  as 
a  bar  to  all  discovery  and  reUef,  unless  some  matter  is 
shown  which  calls  for  the  interposition  of  a  court  of 
Equity  will      equity.   But  if  there  has  been  any  mistake,  or  omission, 
Xole  account  ^^  accident,  or  fraud,  or  undue  advantage,  by  which 
if^there  be       the  account  stated  is  in  truth  vitiated,  and  the  balance 
f^^  is  incorrectly  fixed,  a  court  of  equity  will  not  suffer  it 

to  be  conclusive  upon  the  parties,  but  will,  in  some 
cases,  direct  the  whole  account  to  be  opened,  and  taken 
In  other  cases  de  novo.  In  other  cases,  where  the  mistake,  or  omission, 
itCTns  only  ^^  inaccuracy,  or  fraud,  or  imposition,  is  not  shown  to 
will  be  exa-  affect  or  stain  all  the  items  of  the  transaction,  the 
™"^*^  court  will  content  itself  with  allowing  the  account  to 

stand,  with  liberty  to  the  plaintiff  to  surcharge  and 
falsify  it — the  effect  of  whict  is  to  leave  the  account 
in  full  force,  as  a  stated  account,  except  so  far  as  it 
can  be  impugned  by  the  opposing  party,  who  has  the 
burden  of  proof  on  him  to  establish  errors  and  mis- 
takes. The  showing  an  omission,  for  which  credit 
"Surcharge."  Ought  to  be  given,  is  a  surcharge;  the  proving  an 
** Falsify."  item  to  be  wrongly  inserted  is  a  falsification.  The 
onus  probandi  is  always  on  the  party  having  liberty 


(it)  PkiliipM  V.  Phillipt,  9  Hare.  476 ;  Scuth  East,  Rail,  Co.  t.  MttHi*, 
2  Phill.  768  ;  1  Hall  &  Twellfl,  69. 
(/}  Daujton  t.  Dawton^  1  Atk.  1. 
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to   surcharge  and  falsify'  (m).     And  this  liberty  to 
surcharge   and   falsify  includes  an  examination   not 
only  of  errors  of  fact,  but  of  errors  of  law  {n).     What  What  is  a 
shall  constitute,  in  the  sense  of  a  court  of  equity,  a  ^ti^°,[c. 
stated  or  settled  account^  is  in  some  measure  depend-  count  ? 
ent  on  the  circumstances  of  each  case.   An  acceptance 
of  an  account  may  be  express^  or  it  may  be  implied 
from  circumstances.  Acquiescence  in  stated  accounts^ 
even  though  for  a  long  time,  although  it  amounts  to 
an  admission   or  presumption   of  their  correctness, 
does  not  of  itself  establish  the  fact  of  the  account 
having  been  settled  (o). 

The  court  is  generally  unwilling  to  open  a  settled  Court  unwill- 
account^  especially  after  a  long  time  has  elapsed,  except  JJ^f^i^  g^"  * 
in  cases  of  apparent  fraud.     But  in  cases  of  settled  count  excppt 
accounts  between  trustee  and  cestui  que  trust.  andr^JSg^"^' 
other  persons  standing  in  confidential  relations  to  one 
another,  where  mala  fides  is  alleged,  there  is  scarcely 
any  length  of  time  that  will  prevent  the  court  from 
opening  the  account  altogether  {p). 


Im)  Pitt  T.  Cholnumdeley,  2  Yes.  Sr.  665. 


(n)  St  523—625. 

(0)  St.  528 ;  Hunter  ▼.  Belcher,  2  De  G.  J.  &  S.  194,  202. 
Ip)  St  527,  523  ». ;  Matthews  t.  Wallwyn,  4  Vei.  125 ;  Todd  T. 
Wilton,  9  BeaY.  486. 
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CHAPTER  VIII. 


SET-OFF  AND  APPROPRIATION  OF  PAYMENTS. 


I.  Sot-oflf.        I.  Set-off.     "  Natural  equity  says  that  cross  demands 

should  compensate  each  other,  by  deducting  the  less 

sum  from  the  greater  :  and  that  the  difference  is  the 

only  sum  which  can  be  justly  due  {q).''     But  the  com- 

At  law,  no  set-  mon  law  refused  to  carry  out  this  principle  of  justice, 

mutual  un-       *^^  ^®^^  *^*^  where  there  were  mutual  debts  uncon- 

connected        nected,  they  should  not  be  set-off,  but  each  must  sue. 

The  natural  sense  of  mankind  was  first  shocked  at 

this  in  the  case  of  bankrupts,  and  accordingly  the 

legislature  interfered,  and  allowed  a  set-off  at  common 

law  in  this  and  a  few  other  cases  (r). 

Ab  to  con-  As  to  connected  accounts  of  debt  and  credit,  it  is 

couSs  ^'  certain  that  both  at  law  and  in  equity,  and  without  any 
balance  re-  reference  to  the  statutes,  or  the  tribunal  in  which  the 
atbw and  Cause  is  depending,  the  same  general  principle  pre- 
equity.  vails,  that  the  balance  of  the  accounts  only  is  recover- 

able ;  which  is,  therefore,  a  virtual  adjustment  and  set- 
off between  the  parties  («). 

If  demands  It  is  true  that  equity  generally  follows  the  law  as 

equiu^B^e!?'  to  set-off,  but  it  is  with  limitations  and  restrictions, 
times  inter-  If  there  is  no  connection  between  the  demands,  then 
poses.  ^^^  j^i^  jg  ^^  ^^  j^^  .  Ij^|.  j£  \}^QYe  is  a  connection  be- 

tween the  demands,  equity  acts  upon  it,  and  allows  a 
set-off  under  particular  circumstances  (t). 

(q)  Green  r.  Fanner,  4  Burr.  2220. 

(r)  4  Ann.,  c.  17,  s.  11  ;  2  Geo.  II.,  c  22,  s.  13 ;  8  Geo.  II.,  c.  24,  s.  4. 

(«)  Dale  v.  SoUet,  4  Burr.  2133 ;  St.  1434. 

(0  St.  1434 ;  Hawion  v.  Smnuel,  I  Gr.  &  Ph.  161,  172,  173. 
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In  the  first  place^  then^  it  woald  seem^  independently  Set-off  in 
of  the  statutes  of  set-off,  courts  of  equity,  in  virtue  of  ^*Jf  mutuul 
their  general  jurisdiction,  are  accustomed   to  grant  independent 
relief  in  all  cases,  where,  although  there  are  mutual  ^^^^  JJ  "® 
and  independent  debts,  yet  there  is  a  mutual  credit  mutual  credit, 
between  the  parties  founded  at  the  time  upon  the  ex- 
istence of  some  debts,  due  by  the  crediting  party  to 
the  other.     By  mutual  credit,  in  the  sense  in  which  the 
terms  are  here  used,  we  are  to  understand  a  know- 
ledge, on  both  sides,  of  an  existing  debt  due  to  one 
party  and  a  credit  by  the  other  party,  founded  on  and 
trusting  to  such  debt  as   a  means    of  discharging 
it  (a).     Thus,  for  example,  if  A.  should  be  indebted 
to  B.  in  the  sum  of  £10,000  in  a  bond,  and  B.  should 
borrow  of  A.  £2000  on  his  own  bond,  the  bonds 
being  payable  at  different  times,  the  nature  of  the 
transaction  would  lead  to  the  presumption  that  there 
was  a  mutual  credit  between  the  parties  as  to  the 
£2000,  as  an  ultimate  set-off,  pro  tanto,  from  the  debt 
of  £10,000.      Now,  in  such  a  case,  a  court  of  law  No  set-off  in 
could  not  set-off  these  independent    debts  against  JJJ^^  *  *^®  *' 
each  other ;  but  a  court  of  equity  would  not  hesitate 
to  do  so,  upon  the  ground  either  of  the  presumed 
intention  of  the  parties,  or  of  what  is  called  a  natural 
equity  (r). 

In  the  next  place,  as  to  equitable  debts,  or  a  legal  Mutual  equit- 
debt  on  one  side,  and  an  equitable  debt  on  the  other,  J  wf*  debt^on 
there  is  great  reason  to  believe  that,  whenever  there  is  one  aide,  and 
a  mutual  credit  between  the  parties   touching   such  ^^he  other 
debts,  a  set-off  is,  upon  that  ground  alone,  maintain-  where  there  is 
able  in  equity ;  although  the  mere  existence  of  mutual  ^^to  suclT  *' 
debts,  without  such  mutual  credit,  might  not,  even  in  debts. 
a  case  of  insolvency,  sustain  it  {w).  But  the  mere  exist- 
ence of  cross  demands  will  not  be  sufficient  to  justify 


(w)  Ex  parts  Frescott,  1  Atk.  230. 

(r)  St.  1435 ;  Lanesborougk  ▼.  Jonet,  1  P.  Wms.  326 ;  Jeffs  v.  Wood, 
2  V.  Wms.  128. 

(w)  James  T.  Kynnier,  5  Yes.  110;  Figgott  v.  WilliamSy  6  Mad.  95. 
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Mere  cross  a  set-off  in  equity  {x).     Indeed,  a  set-off  is  ordinarily 

n^t'sufficient  allowed  in  equity  only  when  the  party,  seeking  the 

for  equity  to  benefit  of  it,  can  show  some  equitable  ground  for  being 

"4rtv  seeking  protected  against  his  adversary's  demand — the  mere 

set-off  must  existence  of  cross  demands  is  not  sufficient.     A  fortiori 

6how  some  i     /»  -i         mi        j.  •    j.   _i»  j."l  3     r 

equitable         ^  court  of  equity  Will  not  interfere  on  the  ground  of  an 
ground.  equitable  set-off  to  prevent  a  party  recovering  a^sum 

awarded  to  him  for  damages  for  breach  of  contract, 
merely  because  there  is  an  unsettled  account  between 
him  and  the  other  party,  in  respect  to  dealings  arising 
out  of  the  same  contract  {y) . 


In  cross  de-  However,  where  there  are  cross  demands  between 

?f  ^recoverable   ^^®  parties  of  such  a  nature  that,  if  both  were  recover- 

at  law,  would  able  at  law,  they  would  be  the  subject  of  a  set-off,  then 

of  s^et^^ff^^'      ^^  either  of  the  demands  be  a  matter  of  equitable  juris- 

equity  re-        diction,  the  set-off  will  be  enforced  in  equity  (2).     As, 

leves.  £^j.  example,  if  a  legal  debt  is  due  to  the  defendant  by 

the  plaintiff,  and  the  plaintiff  is  the  assignee  of  a  legal 

debt  due  to  a  third,  person  from  the  plaintiff,  which 

has  been  duly  assigned  to  himself,  a  court  of  equity 

will  set  off  the  one  against  the  other,  if  both  debts 

could  properly  be  the  subject  of  set-off  at  law  (a). 


In  winding  up  But  a  shareholder  in  a  limited  company,  who  is  also 
^®^|  "^f  ca^  ^  creditor,  will  not,  in  the  event  of  the  company  being 
wound  up,  be  allowed  to  set-off  his  debt  against  calls 
made  on  him ;  but  must  first  pay  the  amount  of  all 
calls  due,  and  then  take  a  dividend  rateably  with  other 
creditors.  In  this  case  the  equity  of  the  general  cre- 
ditors intervenes  to  prevent  set-off ;  otherwise  in  the 
event  of  a  deficiency  of  assets  the  creditor-shareholder 


(x)  Rawton  v.  Samttd,  1  Or.  &  Ph.  161. 
M  -         -  ^     - 


St  1436 ;  Rawton  v.  Samud,  1  Cr.  &  Ph.  161 ;  Bett  T.  HiU^  L.  R. 
8  C  P   10 

(s)  Clarke  v.  Cott^  1  Gr.  &  Ph.  164. 

(a)  St.  1436  a.  ;  WiUiamt  v.  Daviet,  2  Sim.  461. 
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would  get  an  nndae  preference,  and  in  effect  receive 
20s.  in  the  £  on  the  amount  of  his  debt  {h). 

In  Bankruptcy,  where  there  have  been  mutual  ere-  Set-off  under 
dits,  mutual  debts,  or  other  mutual  dealings  between  the  j^^  im 
bankrupt  and  any  other  person  proving  or  claiming  to  32  &  ^3  \  ict., 
prove  a  debt  under  his  bankruptcy,  .  .  .  the  sum  due 
from  one  party  shall  be  set-ofi*  against  any  sum  due 
from  the  other  party.     It  has  been  held  that  this  sec- 
tion extends  to  a  case  of  liquidated  damages  {c). 

In  the  next  place,  courts  of  equity  following  the  law  ^o  set-off  of 
will  not  allow  a  set-off  of  a  joint  debt  against  a  separate  in  different    "* 
debt,  or,  conversely,  of  a  separate  debt  against  a  joint  ^^g^^- 
debt ;  or,  to  state  the  proposition  more  generally,  they 
will  not  allow  a  set-off  of  debts  accruing  in  different 
rights   {d) ;    and,  therefore,  where  an  executor  and 
trustee  of  a  legacy,  who  was  also  the  residuary  legatee, 
had  become  the  creditor  of  the  husband  and  adminis- 
trator of  the  deceased  legatee,  he  was  not,  in  the  absence 
of  any  special  agreement,  allowed  to  set-off  his  debt 
against  the  legacy,  to  which  the  husband,  having  sur- 
vived his  wife  the  legatee,  was  as  such  administrator 
entitled  (e). 

But  special  circumstances  may  occur  creatine  an  Except  under 
equity  which  will  justify  the  interposition  of  the  court,  cumstances,  aa 
even  where  the  cross  demands  exist  in  different  rights.  ^^^^' 
Thus,  in  Ex  parte  Stephens  (/),  bankers  were  directed 
to  lay  out  money  in  certain  annuities,  in  the  name  and 
to  the  use  of  S.     They  did  not  do  so,  but,  representing 
that  they  had,  made  entries  and  accounted  for  the 
dividends  accordingly.     S.  afterwards,  relying  on  their 
representations,  gave  a  joint  and  several  promissory- 
note,  with  her  brother,  to  the  bank,  to  secure  his  pri- 

(*)  Grisselfs  Case,  L.  R.  1  Oh.  628 ;  Black  and  Co.'*  Case,  L.  R.  8  Ch. 
254  ;  but  see  Brighton  Arcade  Compamj  v.  Bowling,  L.  R.  3  C.  P.  175. 

(c)  Booth  V.  Hutchinson,  L.  R.  15  £q.  30  ;  And  see  Judicature  Act  1873, 
B.  25,  }  1. 

(rf)  St  1437. 

(e)  Freeman  v.  Lomas,  9  Hare,  109  ;  Lambarde  v.  Oldei't  17  Beay.  542  ; 
Bailey  t.  Finch,  L.  R.  7  Q.  B.  34. 

(/)  11  Ves.  24. 
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vate  debt  to  them.  The  bankers  afterwards  failed,  and 
their  assignees  in  bankruptcy  sued  the  brother  alone. 
A  petition  was  then  presented  by  S.  and  her  brother, 
praying  that  the  petitioners  might  be  at  liberty  to  set 
off  what  waa  due  on  the  note  against  the  debt  due  by 
the  bankrupts  to  S.,  that  she  might  prove  for  the 
residue,  that  the  note  might  be  delivered  up,  and  the 
assignees  might  be  restrained  from  suing  upon  it ;  and 
it  was  accordingly  so  decreed  (g). 

II.  Appropria-  H.  Appropriation  of  payments.  Questions  as  to  the 
imputation  appropriation,  or,  as  it  is  termed  in  the  Roman  law, 
of  payments,  the  imputation  of  payments,  arise  in  this  mode.  Sup- 
pose a  person  owing  another  several  debts  makes  a 
payment  to  him,  the  question  then  arises,  to  which  of 
these  debts  shall  such  payment  be  appropriated  or  im- 
puted— a  matter  often  of  considerable  importance,  not 
only  to  the  debtor  and  creditor,  but  sometimes  also 
to  third  persons.  For  instance,  suppose  A.  owes  to  B. 
two  distinct  sums  of  £100  and  £100;  and  A.  could  set 
up  the  Statute  of  Limitations  as  a  defence  to  an  action 
for  the  earlier  of  the  two  debts,  but  not  to  an  action 
brought  for  the  other,  it  is  clear  that  if  A.  paid  £100 
to  B.,  and  that  payment  could  be  imputed  to  the  earlier 
debt,  B.  could  still  recover  from  him  another  £100; 
whereas  if  it  were  appropriated  to  the  later  debt,  he 
would  be  without  remedy  as  to  the  earlier.  Again, 
suppose  A.  owes  B,  two  sums  of  £500,  for  the  first  of 
which  C.  is  a  surety ;  if  A.  pays  B.  £500,  and  it  is  im- 
puted to  the  first  £500,  C.'s  liability  will  cease ;  if  it 
be  imputed  to  the  other  £500,  the  liability  will  with 
the  debt  still  remain  (h). 

Debtor  has  The  first  rule  upon  the  subject  of  appropriation  is, 

hret  nght  to     ^j^^^  ^Yxq  debtor  has  a  right  to  appropriate  any  pay- 


(p)  VuUiamy  t.  KobU,  3  Mer.  593;  Ex  parte  Hanson^  12  Ves.  346; 
18  Ves.  232  ;  Cawdor  t.  Lewis,  1  You.  &  Coll.  Excb.  C.  427,  433. 
(k)  ClaiftorCt  Case,  1  Mer.  672 ;  Tudor's  L.  C.  Merc.  Law,  17. 
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ments  which  he  makes  to  whatever  debt,  due  to  his  appropriate 
creditor,  he  may  choose  to  apply  it,  but  the  debtor  ^^^^^^1,^  ^^ 
must  exercise  this  option  at  the  time  of  making  the  chooses  at 
jyayment  {i).     And  the  intention  of  the  person  making  ment.°  ^^" 
the  payment  may  not  only  be  manifested  by  him  in 
express  terms  (j),  but  it  may  be  inferred  from  his  con- 
duct at  the  time  of  payment,  or  from  tho  nature  of 
the  transaction  (A;). 

In  the  next  place,  where  the  debtor  has  himself  If  debtor  omit, 
made  no  special  appropriation  of  any  payment,  then  may^^make 

the  creditor  is  at  liberty  to  apply  that  payment  to  any  appropriation 

r   XI.      J  1.x         x.-  I.    XI.       J   ux  to  ^hat  debts 

one  or  more  of  the  debts  which   the   debtor   owes  y^^  chooses, 
him  (I) ;  and  it  seems  that  the  creditor  need  not  make 
an  immediate  appropriation  of  it,  but  may  do  so  at 
any  time  before  the  action  (m).     This  privilege  of  the 
creditor,  however,  must  be  taken  with  this  limitation, 
that  he  has  not  a  right  to  apply  a  general  payment  to  But  not  to  an 
any  item  of  account  which  is  itself  illegal  and  contrary    ®^     *   * 
to  law  (n). 

And    where   A.   was   indebted   to   B.    on    several  Or  where  pay- 

A  3  ,-iji  ■]  x*xi-     ment  is  in  the 

accounts,  and  a  payment  had  been  made,  as  tor  the  nat;^^  of  a 
first  instalment  of  a  composition  on  the  several  debts  ;  composition, 
but  the  arrangement  subsequently  broke  down,  owing 
to  the  non-payment  of  the  other  instalments  ;  it  was 
held  that  it  was  not  open  to  either  party  subsequently 
to  appropriate  the  payment  to  any  specific  debt;  but 
that  from  the  nature  of  the  transaction,  it  must  be 
deemed  to  have  been  paid  in  respect  of  all  the  debts 
rateably  (o). 

(i")  St.  459  r. ;  Anon.  Cro.  Eliz.  68. 

{j  )  Ex  parte  Imbert,  1  De  G.  &  Jo.  162. 

{k)  Young  t.  English^  7  Beav.  10 ;  Att.-Gen.  of  Jamaica  v.  Mander- 
ton,  6  Moo.  P.  C.  C.  239,  265 ;  Buchanan  v.  Kerbg,  6  Gr.  332. 

(/)  St.  459  b. ;  Lyaaght  v.  Walker,  o  Bligh,  N.  S.  1,  28 ;  £e  Brown, 
2Gr.  111,690. 

(f»)  Philpoit  y.  Jones,  4  Ner.  &  Man.  16 ;  2  Ad.  &  EU.  44 ;  Sinuon  t. 
Ingham,  2  B.  &  C.  66. 

in)  JFHgfU  v.  Zaing,  3  B.  &  G.  166 ;  Bibbant  t.  Criekett^  1  B.  &  P. 
264. 

(o)  Thompson  y.  Sudton,  L.  R.  6  Ch.  320. 
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Where  there  are  two  debts,  one  of  them  barred  by 
the  Statute  of  Limitations^  and  a  payment  is  made  by 
the  debtor  without  appropriating  the  payment,  the 
creditor  may  appropriate  it  towards  satisfaction  of  the 
debt  abeady  barred;  but  such  an  appropriation  will 
have  no  operation  to  revive  a  debt  already  barred  (p). 
It  has  been  decided  also  that  where  there  are  several 
debts,  some  of  which  are  barred,  if  a  payment  is 
made  on  account  of  principal  or  interest  generally, 
the  eflFect  of  it  will  be  to  take  out  of  the  operation 
of  the  statute  any  debt  which  is  not  barred  at  the 
time  of  payment,  but  that  it  will  not  revive  a 
debt  which  is  then  barred ;  and  the  inference  will  be 
that  the  payment  is  to  be  attributed  to  those  not 
barred  (^). 

If  neither  If  neither  debtor  nor  creditor  has  made  any  appro- 

debtor  nor  priation,  then  the  law  will  appropriate  the  payment, 
the  appropria-  it  seems,  to  the  earlier,  and  not,  as  the  Bomaiv  law 
tion,  the  law    ^qqo  to  the  more  burdensome  debt  (r). 

makes  it.  '  ^  ' 


Creditor  may 
appropriate  to 
a  debt  barred 
by  the  statute. 
But  his  appro- 
priation will 
not  reyive  a 
debt  already 
barred. 

A  general  pay- 
ment by 
debtor  takes  a 
debt  not 
already  barred 
out  of  the 
statute,  but 
does  not  re- 
Tive  a  barred 
debt. 


Cases  of  run- 
ning account 
in  partner- 


Claytotta 
Gate. 


This  rule  receives  its  most  frequent  application  in 
cases  of  running  accounts  between  parties,  where  there 
are  various  items  of  debts  on  one  side,  and  various 
items  of  credit  on  the  other  side,  occurring  at  different 
times,  as  in  a  banking  account.  In  Clay  ton* s  Case  {s), 
on  the  death  of  D.,  a  partner  in  a  banking  firm,  there 
was  a  balance  of  £1713  in  favour  of  C,  who  had  a 
running  account  with  the  firm.  After  the  death  of  D., 
the  surviving  partners  became  bankrupt ;  but,  before 
their  bankruptcy,  C.  had  drawn  out  sums  to  a  larger 
amount  than  £1 713,  and  had  paid  in  sums  still  more 
considerable.  It  was  held  that  the  sums  drawn  out 
by  C.  after  the  death  of  D.  must  be  appropriated  to 
the  payment  of  the  balance  of  £1713  then  duo,  and 


i 


p)  MiUs  T.  Fowkes,  6  Bing.  N.  C.  466. 
q)  Na»h  v.  Hodgson,  6  De  G.  M.  &  G.  474. 

')  ""        "    *"       — "        


(rj  MilU  y.  Fowkes,  5  Bing.  N.  C.  456.  Sco  Pothier  Oblig.  by  £vaii.s 
w.  628—635 ;  661—572. 
(«)  1  Mer.  685. 
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that  consequently  the  estate  of  D.  was  discharged  from 

the  debt  due  from  the  firm  at  his  deaths  the  sums 

subsequently  paid  in  by  C.  constituting  a  new  debt, 

for  which  the  surviving  members  of  the  firm  were 

alone  liable.     In  such  a  case,  the  sums  paid  to  the 

creditor  are  deemed   to   be   paid  upon  the  general 

blended  account,  and  go  to  extinguish  pro  tanto  the 

balance  of  the  old  firm,  in  the  order  of  the  earliest 

items  thereof.     "  In  such  a  case,  there  is  no  room  for 

any  other  appropriation,  than  that  which  arises  from 

the  order  in  which  the  receipts  and  payments  take 

place,  and  are  carried  into  the  account.     Presumably  The  sum  fint 

it  is  the  sum  first  paid  m  that  is  first  drawn  out.  P**"?"^'^®" 

*^  sumecl  to  be 

It  is  the  first  item  on  the  debit  side  of  the  account  fint  drawn 

that  is  discharged  or  reduced  by  the  first  item  on  ^^^ 

the  credit  side.     The  appropriation  is  made  by  the 

very  act  of  setting  the  two  items  against  each  other. 

Upon  that  principle  all  accounts  current  are  settled, 

and  particularly  cash  accounts.    When  there  has  been 

a  continuation  of  dealings,  in  what  way  can  it  be 

ascertained  whether  the  specific  balance  due  on  a  given 

day  has  or  has  not  been  discharged,  but  by  examining 

whether  payments  to   the   amount   of  that   balance 

appear  by  the  account  to  have  been  made.     You  are  The  account  is 

not  to  take  the  account  backwards,  and  strike  tbe  J^j^^^^*'' 

balance  at  the  head,  instead  of  the  foot  of  it.     A  and  the 

man^s  banker  breaks,  owing  him  on  the  whole  account  auhc^hea™^ 

a  balance  of  £1000.     It  would  surprise  one  to  hear  instead  of  the 

the  customer  say,  '  I  have  been  fortunate  enougb  to     *" 

draw  out  all  that  I  paid  in  during  the  last  four  years ; 

but  there  is  £1000  which  I  paid  in  five  years  ago,  that 

I  hold  myself  never  to  have  drawn  out,  and  therefore 

if  I  can  find  anybody  who  was  answerable  for  the  debts 

of  the  banking  house  such  as  they  stood  five  years 

ago,  I  have  a  right  to  say  that  it  is  that  specific  sum 

which  is  still  due  to  me,  and  not  the  £1000  that  I 

paid  in  last  week  (/).' " 

(t)  Judgments  in  Clayton^B  Case^  1  Mer.  608,  609 ;  Falmer'i  Case,  1 
Mer.  623,  624  ;  SUecK*  Can,  1  Mer.  539. 

2   F 
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CHAPTER  IX. 


SPECIFIC   PERFORMANCE. 


Breach  of  con- 
tract at  com- 
mon law  a 
question  of 
oamages. 


In  equity 
contract  must 
be  exactly 
performed. 


By  the  common  law  every  executory  contract  to  sell 
or  transfer  a  thing  is  treated  as  a  merely  personal 
one,  and,  if  left  unperformed  by  the  party,  no  redress 
can  be  had  except  in  damages;  thus  allowing  the 
party  the  election  either  to  pay  damages  or  to  peform 
the  contract  at  his  sole  pleasure.  But  courts  of 
equity  have  deemed  such  a  course  wholly  inadequate 
for  the  purposes  of  justice,  and  they  have  not  hesitated 
to  interpose  and  require  from  the  conscience  of  the 
offending  party  a  strict  performance  of  what  he  cannot, 
without  manifest  fraud  or  wrong,  refuse  (u). 


equity  juris 
diction. 


Inadequacy  of  The  ground  of  this  jurisdiction  being  the  inadequacy 
ground  of  '  of  ^^^  remedy  at  law,  it  follows  as  a  general  principle 
that  where  damages  at  law  will  give  a  party  the  full 
compensation  to  which  he  is  entitled,  and  will  put  him 
in  a  position  as  beneficial  to  him  as  if  the  agreement 
had  been  specifically  performed,  equity  will  not  inter- 
fere (y). 


There  are,  however,  certain  cases  where  equity  re- 
fuses to  interfere  to  compel  specific  performance  with- 
out taking  into  consideration  the  question  whether 
adequate  relief  can  be  obtained  at  law,  or  not. 

Equity  will  The  court  will  not  decree  specific  performance  of  an 

not  decree  j.xj  j.**  i  x  i.xt_ 

specific  per-      agreement  to  do  an  action  immoral  or  contrary  to  the 
formance  of  an  law.    As  expressed  by  Sir  William  Grant,  "  You  can- 


[u)  St.  714. 

[r)  Harnett  v.  Yeilding,  2  Sch.  &  Lef.  653. 
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not  stir  a  step  but  through  the  illegal  agreement,  and  iUcg»l  o*"  im- 
it  is  impossible  for  the  court  to  enforce  it  (w)"     So  ^y^t. 
again,  a  court  of  equity  will  not  enforce  specific  per-  Or  of  an  ag^ee- 
formance  of  an  agreement  without  consideration.     In  J^^dCTatioD! 
Jefferys  v.  Jefferys  (x),  a  father,  by  voluntary  settle- 
ment, having  actually  conveyed  certain  freeholds,  and 
covenanted  to  surrender  certain  copyholds  to  trustees 
in  trust  for  his  daughters,  afterwards  devised  part  of 
the  same  estates  to  his  widow,  who,  on  his  death, 
was  admitted  to  some  of  the  copyholds.     A  suit  was 
instituted  by  the  daughters  to  have  the  trusts  of  the 
settlement  carried  out.     The  Lord  Chancellor  said, 
"The  title  of  the  plaintiffs  to  the  freehold  is  complete ; 
and  they  may  have  a  decree  for  carrying  the  settlement 
into  effect  so  far  as  the  freeholds  are  concerned.   With 
respect  to  the  copyholds,  I  have  no  doubt  that  the 
court  will  not  execute  a  voluntary  contract. *' 

The  incapacity  of  a  court  to  compel  the  complete  Nor  of  a  con- 
execution  of  a  contract  in   certain  cases,  limits  its  JI*^L^!li^l!.« 

'  ^    the  court  can- 

jurisdiction   to   compel   specific  performance.      This  not  enforce. 
principle   is   most  frequently  illustrated  in  cases  of  ^na^slulTis 
agreements  to  do  acts  involving  personal  skill,  know-  required. 
ledge,  or  inclination.    Thus,  in  Inimley  v.  Wa^yier  (?/), 
a  lady  agreed  in  writing  with  a  theatrical  manager 
to  sing  at  his  theatre  for  a  definite  period.     By  a 
clause  subsequently  agreed  to  by  her,  she  engaged  not 
-to  use  her  talents  at  any  other  theatre  or  concert-room, 
without   the  written  authorisation  of  the  manager. 
The  lady  engaged  with  the  manager  of  a  rival  theatre 
within  the  defined  period.     It  was  held  that  though 
the  court  would  restrain  the  lady  from  singing  at  any 
other  theatre,  it  could  not  compel  her  to  sing  at  the 
theatre  of  the  plaintiff  according  to  her  agreement  (z). 

{w)  Thomson  v.  ThofnsoHy  7  Ves.  470 ;  Ewing  v.  OsbaldistOH,  2  My.  & 
Cr.  53. 

(x)  Cr.  &  Ph.  141. 

(y)  6  De  G.  &  Sm.  485 ;  1  De  G.  M.  &  G.  604. 

(2)  Martin  Y.  Xutkin,  2  P.  Wms.  266 ;  Bietricham  v.  Cabbunit  2 
Phil.  52. 
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Spocificper-  It  is  on  the. Same  principle  that  the  conrt  refuses 
^f "t ^Tto  specific  performance  of  an  agreement  for  the  sale  of 
transfer  good-  the  good-wiU  of  a  business  unconnected  with  the 
busings  alone  ^^siness  premises,  by  reason  of  the  uncertainty  of  the 
refused.  subject-matter,  and  the  consequent  incapacity  of  the 

court  to  give  specific  directions  as  to  what  is  to  be 
.  done  to  transfer  it  (a). 

Contracts  to  Again,  it  seems  to  be  now  settled  that  the  court 
build  or  repair  ^jj  ^^^^  interfere  in  cases  of  contracts  to  build  or 

not  enforced.  •  mi  •  t»  •/»  «• 

Because  the  repair.  "  There  is  no  case  of  a  specinc  performance 
remedy  at  law  decreed  of  an  affreement  to  build  a  house,  because  if  A. 

18  adequate.  .  .       o  .  ' 

will  not  do  it  B.  may.  A  specific  performance  is  only 
decreed  where  the  party  wants  the  thing  in  specie,  and 
cannot  have  it  any  other  way  {b)"  In  the  case  of 
building  contracts  the  plaintiff  has  an  adequate,  per- 
haps a  better,  remedy  in  damages  {c).  Another 
reason  for  the  refusal  of  courts  of  equity  to  decree 
And  because  specific  performance  of  agreements  to  build  is,  that 
they  are  gene-  qj^q}^  contracts  are  for  the  most  part  too  uncertain  to 

rally  too  un-  * 

certain.  enable  the  court  to  carry  them  out  (d).    It  seems,  how- 

ever, that  where  such   an   agreement  is   clear  and 
definite  in  its  nature,  the  court  might  without  much 
difficulty  entertain  a  suit  for  its  performance  (e).     So 
again,  the  court  will  not  enforce  a  contract  which  is 
Revocable        in  its  nature  revocable,  for  its  interference  in  such 
not been^       a  case  would  be  idle,  inasmuch  as  what  it  had  done 
forced.  might  be  instantly  undone  by  either  of  the  parties.     Itf 

is  on  this  principle  that  the  court  generally  refuses  to 
interfere  in  cases  of  agreements  to  enter  into  partner- 
ship, which  do  not  specify  the  duration  of  the  partner- 


(a)  Baxter  y.  Conollyy  I  J.  &  W.  676 ;  Darbey  t.  Whitiaktr^  4  Drew. 
134,  139,  140. 

(b)  Erringtnn  v.  Aynethj,  2  Bro.  C.  C.  343. 

(c)  South  Wales  Railway  Co.  v.  Wythes,  1  K.  &  J.  1S6 ;  6  De  G.  M. 
&  O.  880, 

(rf)  Mostly  V.  Virgin,  3  Ves.  184. 

\e)  Mosely  t.  Virgin,  3  Yes.  184 ;   Baumann  T.  Jamet,  L.  R.  3  Cb. 
508  ;  St.  728. 
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ship, — that  relation,  anless  otherwise  provided,  being 
dissoluble  at  the  will  of  either  party  (/). 

Where  the  specific  performance  of  a  contract  will  Mutuality  of 
be  decreed  npon  the  application  of  one  party,  courts  genenSly*"* 
of  equity  will  maintain  the  like  suit  at  the  instance  exist. 
of  the  other  party,  although  the  relief  sought  by  him 
is  merely  in  the  nature  of  a  compensation  in  damages 
or  value ;  for  in  all  such  cases  the  court  acts  upon 
the  ground  that  the  remedy,  if  it  exists  at  all,  ought 
to  be  mutual  and  reciprocal,  as  well  for  the  vendor  as 

the  purchaser  {g).     It  follows,  therefore,  that  an  infant  Infant  there- 
.  .    •  t_ '11    /•  '1^  ^^i»  ^  fore  cannot 

cannot  sustain  a  bill  for  specific  performance,  for  a  compel  tpeci- 
court  of  equity  will  not  compel  a  specific  performance  Ac  perform- 
as  against  him  (/i).     An  apparent  exception  is  that  s^^t^te  of 
arising  under  the  Statute  of  Frauds,  where  a  plaintiff  Frauds  an  ex- 
may  obtain  a  decree  for  specific  performance  of  a 
contract  signed  by  the  defendant,  although  not  signed 
by  the  plaintiff,  who  if  sued  on  his  part  would  not 
have  been  liable.     But  such  '^  cases  are  supported, 
first  because  the  Statute  of  Frauds  (t)  only  requires 
the  agreement  to  be  signed  by  the  party  to  be  charged ; 
and  next,  it  is  said  that  the  plaintiff  by  the  act  of 
filing  the  bill  has  made  the  remedy  mutual.     Neither 
of  these  reasons  applies  to  the  case  of  an  infant.     The 
act  of   filing   the  bill   by  his  'next  friend,'  cannot 
bind  him  (J).'' 

Having  premised  these  general  observations,  it  is  Dirision  of 
proposed  to  treat  the  subject  under  two  heads,  with  '^^^^^' 
regard  to — 

I.  Contracts  respecting  chattels  personal. 


(/)  Herey  r.  Birch,  9  Ves.  367 ;  Siurye  Y^.Ifid,  Rail.  Co.,  6  W.  R. 
233. 


iff)  St.  723 ;  Adderley  r.  Dixon,  1  S.  &  S.  007. 

(A)  Flight  ▼.  BoUand,  4  Run.  301. 

(•)  29  Car.  II.  c.  3. 

(/)  Flight  ▼.  Boliand,  4  Run.  301. 
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II.  Contracts  respecting  land. 


Xo  essential 
difference  Ije- 
tween  realty 
and  person- 
alty. 

Contracts  as 
to  realty 
enforced  be- 
cause remedy 
at  law  is  in- 
adequate. 


Sfctu — con- 
tracts concern- 
ing person- 
alty where 
the  legal 
remedy  as  a 
mle  is  ade- 
quate. 


I.  Contracts 

respecting 

personal 

chattels. 

Not  generally 

enforced. 

Are  damages 
at  law  an  ade- 
<{uate  com- 
pensation ? 


In  making  this  distinction^  however,  it  is  necessary 
to  remember  that  courts  of  equity  decree  the  specific 
performance  of  contracts,  not  upon  any  distinction 
between  realty  and  personalty,  but  because  damages 
at  law  may  not  in  the  particular  case  afford  a  complete 
remedy.  Thus  a  court  of  equity  decrees  performance 
of  a  contract  for  land,  not  because  of  the  real  nature 
of  the  land,  but  because  damages  at  law,  which  must 
be  calculated  upon  the  general  money  value  of  land, 
may  not  be  a  complete  remedy  to  the  purchaser,  to 
whom  the  land  may  have  a  peculiar  and  special  value. 
So  a  court  of  equity  will  not  generally  decree  perform- 
ance of  a  contract  for  the  sale  of  stock  or  goods,  not 
because  of  their  personal  value,  but  because  damages 
at  law,  calculated  upon  the  market  price  of  the  stock 
or  goods,  are  as  complete  a  remedy  to  the  purchaser 
as  the  delivery  of  the  stock  or  goods  contract<ed  for ; 
inasmuch  as  -with  the  damages  he  may  purchase  the 
same  quantity  of  the  like  stock  or  goods  (A*). 

I.  Contracts  respecting  personal  chattels. 

The  general  rule  now  is,  not  to  entertain  jurisdiction 
in  equity  for  a  specific  performance  of  agreements 
respecting  goods,  chattels,  stock,  choses  in  action,  and 
other  things  of  a  merely  personal  nature  (Z).  But 
this  rule  is  qualified  and  subject  to  certain  exceptions; 
or  rather  the  rule  is  limited  to  cases  where  a  compens- 
ation in  damages  furnishes  a  complete  and  satisfactory 
remedy  (m). 


Contract  re- 
specting 


Thus,  in  Duncuft  v.Alhrecht  (n),  the  Vice-Chancellor, 
in  decreeing  specific  performances  of  an  agreement  for 


i 


k)  Adderley  ▼.  Dixon,  1  8.  &  S.  610. 
/)  Fooley  t.  Budd,  14  Bear.  84. 
m)  St.  718. 
n)  12  Sim.  199. 
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the  sale  of  a  certain  number  of  shares  in   a  railway  shares  in  a 

company,  said—"  Now,  I  agree  that  it  has  long  since  ^y  "JnfoJSed. 

been   decided  that  you  cannot  have  a  bill  for  the 

specific  performance  of  an  agreement  to  transfer  a 

certain  quantity  of  stock.     But,  in  my  opinion,  there 

is  not  any  sort  of  analogy  between  a  quantity  of  three 

per  cents.,  or  any   other  stock  of  that  description, 

(which  is  always  to  be  had  by  any  person  who  chooses 

to  apply  for  it  in  the  market,)  and  a  certain  number 

of  railway  shares  of  a  particular  description,  which  Such  shares 

railway  shares  are  limited  in  number,  and  which,  as  ^^^1^^.*^^  *" 

has  been  observed,  are  not  always  to  be  had  in  the 

market  (o)/' 

In  Buxton  v.  Lister  (p).  Lord  Hardwicke  puts  the 
case  of  a  ship-carpenter  purchasing  timber  which  was 
peculiarly  convenient  to  him,  by  reason  of  its  vicinity, 
and  also  the  case  of  an  owner  of  land  covered  with 
timber,  contracting  to  sell  his  timber,  in  order  to 
clear  his  land,  and  assumes  that  as,  in  both  these 
cases,  damages  would  not,  by  reason  of  the  special 
circumstances,  be  a  complete  remedy,  equity  would 
decree  a  specific  performance  (g). 

In  AdderUy  v.  Dixon  (r),  the  plaintiffs  having  pur-  Sale  of 

chased  and  taken  assi&rnments  of  certain  debts  which  aligned  debts 

^  under  a  bank- 

had  been  proved  under  two  commissions  of  bank-  niptey 

ruptcy,  agreed  to  sell  them  to  the  defendant  for  2s.  j^^gndor 
6d.  in  the  pound,  a  specific  performance  of  the  agree- 
ment at  the  suit  of  the  vendor  was  enforced,  and  the 
learned  Vice-Chancellor  said — *'  The  present  case, 
being  a  contract  for  the  sale  of  the  uncertain  divi- 
dends which  may  become  payable  from  the  estates  of 
the  two  bankrupts,  it  appears  to  me  that  a  court  of 

ip)  Doloret  v.  £olhtehild,  1  Sim.  &  Stu.  698 ;  Shaw  t.  Fisher,  2  De 
O.  &  Sm.  11. 
ip)  3  Atk.  385. 

(q)  AdderUy  v.  Dixon,  1  Sim.  &  Stu.  607. 
(r)  1  Sim.  &  Sta.  607. 
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Where  a  bill 
lies  for  par- 
chaser  it  lies 
for  yendor. 


equity  will  decree  specific  performance,  because  da- 
mages at  law  cannot  accurately  represent  the  value  of 
the  future  dividends ;  and  to  compel  this  purchaser 
to  take  such  damages  would  be  to  compel  him  to  sell 
those  dividends  at  a  conjectural  price.  It  is  true 
that  the  present  bill  is  not  filed  by  the  purchaser,  but 
by  the  vendor^  who  seeks  not  the  uncertain  dividends 
but  the  certain  sum  to  be  paid  for  them.  It  has, 
however,  been  settled  by  repeated  decisions  that  the 
remedy  in  equity  must  be  mutual,  and  that  where  a 
bill  will  lie  for  the  purchaser  it  will  also  lie  for  the 
vendor  (s).*' 


Contracts  as  to 
rare  and  beau- 
tiful articles 
of  virtu,  en- 
forced. 
Delivery  up 
to  artist  of 
picture 
painted  by 
himself 
enforced. 


Unless  he  has 
fixed  the  price. 


Courts  of  equity  will  compel  the  specific  delivery 
**  of  articles  of  unusual  beauty,  rarity,  and  distinction, 
so  that  damages  would  not  be  an  adequate  compensa- 
tion for  non-performance  (t).^'  In  Dowling  v.  Befje- 
mann  (u),  it  was  decided  that  the  court  has  jurisdiction 
to  order  the  delivery  up  to  an  artist  of  a  picture 
painted  by  himself,  as  having  a  special  value,  the 
legal  remedy  being  inadequate.  But  where,  by  the 
terms  of  the  agreement  and  the  frame  of  the  plead- 
ings, the  plaintiff,  seeking  restitution  of  a  picture, 
had,  in  effect,  put  a  fixed  price  upon  it,  it  was  held 
that  damages  would  be  an  adequate  remedy,  and  that 
there  was  no  jurisdiction  in  a  court  of  equity  to  inter- 
fere. 


Delivery  up  lof  It  has  been  repeatedly  decided  that  it  is  within  the 
otherchattels  jurisdiction  of  a  court  of  equity  to  compel  the  specific 
of  peculiar.  delivery  up  of  heirlooms  or  chattels  of  peculiar  value 
forced.  ^^  ^^^  owner,  and  on  the  same  grounds  as  in  cases  of 

agreement,  that  the  specific  thing  is  the  object,  and 
damages  will  not  afford  an  adequate  compensation  (r). 


(#)   fTriffht  V.  Bell,  6  Price,  325;  Kenne^  v.   Wexham,  6  Mad.  3^; 
Coffent  V.  Gibton^  33  Beav.  557. 

(t)  Falcke  v.  Oray,  4  Drew.  658. 

(m)  2  J.  &  H.  644. 
,    (f)  Somenet  v.  Cookwn,  1  L.  C.  821 ;  JPutey  v.  iVwy,  1  Vera.  273, 
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"  Thus,  the  Pusey  Horn,  the  patera,  of  the  Duke  of  The  Puaey 
Somerset,  were  things  of  such  a  character  as  a  jury 
might   estimate   by   their  weight;    and   this  would 
obviously  be  a  very  inadequate,  and  unsatisfactory, 
measure  of  damages.     In  all  cases,  therefore,  where  Damage  no 
the  object  of  the  suit  is  not  liable  to  a  compensation  ?^"^h"^a»e. 
by  damages,  it  would  be  strange  if  the  law  of  this 
country  did  not  afford  any  remedy ;  and  great  would 
be  the  injustice  if  an  individual  cannot  have  his  pro- 
perty without  being  liable  to  the  estimate  of  people 
who  cannot  value  it  as  he  does  {w)," 

The  cases  which  have  been  referred  to  are  note  ^®  Specific  per- 
only  class  of  cases  in  which  this  court  will  entertain  a  ^^"a  fldu- 
suit  for  delivery  up  of  specific  chattels.     For,  where  a  ciary  relation 
fiduciary  relation  subsists  between  the  parties,  whe- 
ther it  be  that  of  an  agent  or  a  trustee  or  a  broker,  or  ' 
whether  the  subject-matter  be  stock  or  cargoes,  or 
chattels  of  whatever  description,  the  court  will  inter- 
fere to  prevent  a  sale,  either  by  the  party  intrusted 
with  the  goods,  or  by  a  person  claiming  under  him, 
through  an  alleged  abuse  of  the  power,  and  will  com- 
pel a  specific  delivery  up  of  the  articles  {x). 

The  Courts  of  Common  Law  have  now,  under  the  Common  law 
Common  Law  Procedure  Act  of  1854(1/),  after  j^dg- P^JJjJJ  •J^^^ 
ment  in  an  action  of  detinue,  the  same  jurisdiction  liyenr.    17  & 
to  compel   the  return  of  a   chattel  as  the   Court  of  J^fi     '*  ^* 
Chancery,  but  the  latter  court  may  enforce  its  decrees 
by  attachment,  whilst  the  Courts  of  Common  Law  can 
only  enforce  restitution  by  distringas  (2). 

n.  Contracts  respecting  land.  II.  Contracto 

^   respecting 

land. 

(tff)  FelU  ▼.  Bead,  3  Tee.  70 ;  MaeeletJIeld  t.  J)avis,  2  V.  &  B.  16 ; 
£eeee  v.  Tiye,  1  De  G.  &  Sm.  273 ;  Btresfwrd  y.  Driver,  14  BeaT.  387  ; 
16  BeaT.  134. 

{x)  Wood  ▼.  Roweliffe,  3  Hare»  304  ;  2  Ph.  383 ;  Pollard  t.  Clayton, 
1  K.  4b  J.  462  ;  Edwardt  v.  Clay,  28  Beay.  145. 

(y)  17  *  18  Vict.,  c.  125,  s.  78. 

(s)  Day's  Com.  Law  Proc.  Acts,  249. 
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Almost  uui- 

vrrsally 

fiiforci'J. 


Damages  at 
law  no 
remedy. 


It  has  been  already  suggested  that  courts  of  equity 
are  in  the  habit  of  interposing  to  grant  relief  in  cases 
of  contracts  respecting  real  property,  to  a  far  greater 
extent  than  in  cases  respecting  personal  property ;  not. 
indeed,  upon  the  ground  of  any  distinction  founded 
upon  the  mere  nature  of  the  property,  as  real  or  as 
personal,  but  at  the  same  time  not  wholly  excluding 
the  consideration  of  such  a  distinction.  In  regard  to 
contracts  respecting  personal  property,  if  the  contract 
is  not  specifically  performed,  the  purchaser  may  pro- 
vide himself  with  other  goods  of  a  like  description 
and  quality,  with  the  damages  given  him  at  law,  and 
thu^  completely  obtain  his  object.  But  in  contracts 
respecting  a  specific  messuage,  or  parcel  of  land,  the 
same  considerations  do  not  ordinarily  apply.  The 
locality,  character,  vicinage,  soil,  easements,  or  accom- 
modations of  the  land  generally,  may  give  it  a  peculiar 
and  special  value  in  the  eyes  of  the  purchaser,  so  that 
it  cannot  be  replaced  by  other  land  of  the  same  pre- 
cise value,  but  not  having  the  same  precise  local 
conveniencies  or  accommodations;  and,  therefore,  a 
compensation  in  damages  would  not  be  adequate  re- 
lief (a).  It  would  not  attain  the  object  desired,  and 
it  would  generally  frustrate  the  plans  of  the  purchaser. 
And  hence  it  is,  that  the  jurisdiction  of  courts  of 
equity  to  decree  specific  performance  is,  in  cases  of 
contracts  respecting  lands,  universally  maintained, 
whereas  in  cases  respecting  chattels  it  is  limited  to 
special  circumstances  (&). 


Statute  of  The  Statute  of  Frauds  says  that  no  action  or  suit 

in  upon,  where  ^^^U  be  maintained  on  an  agreement  relating  to  lands 
itisuncon-  which  is  not  in  writing,  signed  by  the  party  to  be 
ii  party  to  lely  charged  with  it ;  and  yet  the  court  is  in  the  daily  habit 
on  it.  Qf  relieving  where  the  party  seeking  relief  has  been 

put  into  a  situation  which  makes  it  against  conscience 


[a)  Adderky  v.  Dixon,  1  Sim.  &  Sfcu.  607. 

[b)  St.  746. 
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in  the  other  party  to  insist  on  the  want  of  writing  so 

signed  as  a  bar  to  the  relief  (c).     It  is  now  therefore  What  will 

proposed  to  inquire  under  what  circumstances  courts  contract  out 

of  equity  hold  that,  notwithstanding  the  express  Ian-  of  the  opera- 
i.  XI-        X  i.   ^  1.     X  1        ^    .      n  ..    tion  of  the 

guage  of  the  statute^  a  case  may  be  taken  out  oi  its  statute, 
operation. 

In  the  first  place^  then,  courts  of  equity  will  enforce  where  the 
a  specific  performance  of  a  contract  within  the  statute,  con^al  by 
not  in  writing,  where  it  is  fully  set  forth  in  the  bill,  the  defend- 
and  is  confessed  by  the  answer  of  the  defendant  (d). 
The  reason  given  for  this  decision  is,  that  the  statute 
is  designed  to  guard  against  fraud  and  perjury ;  and 
in  such  a  case  there  can  be  no  danger  of  that  sort. 
The  case,  then,  is  entirely  taken  out  of  the  mischief 
intended  to  be  guarded  against  by  the  statute.     Per- 
haps another  reason  might  fairly  be  added,  and  that  is, 
that  the  agreement,  although  originally  by  parol,  is 
now  in  part  evidenced  by  writing  under  the  signature 
of  the  party,  which  is  a  complete  compliance  with  the 
terms  of  the  statute.     If  such  an  agreement  were 
originally  by  parol,  but  were  afterwards  reduced  to 
writing  by  the  parties,  no  one  would  doubt  its  obliga- 
tory force.     Indeed,  if  the  defendant  does  not  insist  on 
the  defence,  he  may  fairly  be  deemed  to  waive  it ;  and 
the  rule  is,  QtLuque  rcnuntiare  potest  juri  pro  se  intro- 
ducto  (e).     It  has  been  settled,  however,  that  although  Unless  the 
the  defendant  by  his  answer  confesses  the  parol  agree-  n^^wkhatend- 
ment,  but  insists  by  way  of  defence  upon  the  protection  ing,  insists 
of  the  statute,  the  defence  must  prevail  as  a  competent  ""^^^^^ 
bar  (/). 


Secondly,  courts  of  equity  will  enforce  a  specific  Where  the 

3t  is 
per- 


performance  of  a  contract  within  the  statute  where  the  p^rSy^' " 


ie)  Bond  ▼.  Hophins,  I  S.  &  L.  433. 

[d)  Ati.'Gm,  y.  Sittcell,  1  Tou.  &  Col.  Exch.  Ca.  659 ;  Gunter  t. 
Etthey,  Amb.  586. 

(«)  St.  755 ;  1  Fonbl.  Eq.  B.  1.  ch.  3,  s.  8,  note  d. 

(/)  St.  757 ;  Cooth  v.  Jaekmrn,  6  Ves.  37 ;  Blagden  ▼.  Bradbear^  12 
Yes.  466,  471 ;  Skinner  t.  M'DomUy  2  De  G.  &  Sm.  265. 
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formed  hj  the  parol  agreoment  has  been  partly  carried  into  execution 
party  seeidng    ^^  ^^^  ^^^^  praying  relief  {g).     The  distinct  groond 

npon  which  courts  of  equity  interfere  in  cases  of  this 
sort  is,  that  otherwise  one  party  would  be  able  to 
practise  a  fraud  upon  the  other ;  and  it  could  never  be 
the  intention  of  the  statute  to  enable  any  party  to 
commit  a  fraud  with  impunity.  Indeed,  fraud  in  all 
cases  constitutes  an  answer  to  the  most  solemn  acts 
and  conveyances,  and  the  objects  of  the  statute  are 
promoted  instead  of  being  obstructed  by  a  jurisdiction 
for  discovery  and  relief.  And  where  one  party  has 
executed  his  part  of  the  agreement  in  the  confidence 
that  the  other  party  would  do  the  same,  it  is  obvious 
Else  a  fraud     that  if  the  latter  should  refuse,  it  would  be  a  fraud 

would  be  com-  upon  the  former  to  suffer  this  refusal  to  work  to  his 
mitted  on  the      ^  , 

plaintiff.         prejudice  {h). 

In  order  thus  to  withdraw  a  contract  from  the 
operation  of  the  statute  several  circumstances  must 
concur. 

(1.)  Acts  of         (1 .)  The  acts  of  part  performance  must  be  such  as 

an^ mostbe    *^®  ^^^  ^^^7  referable  to  an  agreement  such  as  that 
referable  alone  alleged,  but  such  as  are  referable  to  no  other  title. 

ment^^^S.    ^^^  ^^  ^^^7  ^^^  *^^^  which  might  have  been  done  with 
other  views,  they  will  not  take  the  case  out  of  the 
statute,  sinjce  they  cannot  properly  be  saidtobedone  by 
way  of  part  performance  of  the  agreement  (i) .     On  this 
Introductory    account,  acts  merely  introductory  or  ancillary  to  an 
acts  not  acts     agreement  are  not*  considered  as  part  performance 
of  part  per-      thereof,  although  they  should  be  attended  with  expense. 
Therefore,  delivering  an  abstract  of  title,  giving  direc- 
tions for  conveyances,  going  to  view  the  estate,  fixing 
npon  an  appraiser  to  value  stock,  making  valuations, 
admeasuring  the  lands,  registering  conveyances,  and 


(ff)  Colon  T.  Cutoff,  L.  R.  1  Ch.  137. 

(h)  JiieholT.  Taekaberry,  10  Gr.  109;  8t  759. 

(•)  Gunter  r.  Sakey^  Amb.  586 ;  Lacon  y.  Mfrtim,  S  Atk.  4. 
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acts  of  the  like  nature^  are  not  soiBScient  to  take  a  case 
out  of  the  statute  {j).  They  are  all  preliminary  pro- 
ceedings, and  are,  besides,  of  an  equivocal  character, 
and  capable  of  a  double  interpretation ;  whereas  acts 
to  be  deemed  a  part  performance  should  be  so  clear, 
certain,  and  definite  in  their  object  and  design,  as  to 
refer  exclusively  to  a  complete  and  perfect  agreement, 
of  which  they  are  a  part  execution  (Ar). 

In  like  manner  the  mere  possession  of  the  land  con-  Mere  posses- 
tracted  for  will  not  be  deemed  a  part  performance  if  "and  not  m  act 
it  be  wholly  independent  of  the  contract ;  therefore,  o(  part  per- 

I  .  .   •  •  1  i*        1  't*  fonnance,  if 

where  a  tenant  m  possession  sued  for  the  specific  per-  i^^i^  ^^^^^  ^^ 
formance  of  an  alWed  aOTeement  for  a  lease,  and  set  preTioos 

tenancT 

up  his  possession  as  an  act  of  part  performance  of  the 
agreement,  it  was  held  not  to  be  such,  because  it  was 
referable  to  his  character   as    tenant  (/).     So  again 
where  a  tenant  from  year  to  year  continues  in  posses- 
sion, and  lays  out  such  moneys  on  the  farm  as  are 
usual  in  the  ordinary  course  of  husbandry,  this  is  no 
part  performance  of  an  agreement  for  a  lease  (m). 
But  if  the  possession  be  delivered,  and  delivered  and  Bat  if  posses- 
obtained  solely  under  the  contract;  or  if,  in  case  of  J^eto7hr* 
tenancy,  the  nature  of  the  holding  be  different  from  contract  alone, 
the  original  tenancy,  as  by  the  payment  of  a  higher  pj^"^p^j.^J^[ 
rent,  or  by  other  unequivocal  circumstances,  referable  ance. 
solely  and  exclusively  to  the  contract,  there  the  pos- 
session may  take  the  case  out  of  the  statute.     Espe- 
cially will  it  be  held  to  do  so  where  the  party  let  into  Especially 
possession  has  expended  money  in  building  and  repairs  ^m  |[|i^nded 
or  other  improvements  ;  for  under  such  circumstances,  money  in  im- 
if  the  parol  contract  were  to  be  deemed  a  nullity,  the  P'^^®™®''  • 
expenditure  would  not  only  operate  to  his  prejudice, 
but  be  the  direct  result  of  the  fraud  practised  upon 

ij)  Hotckina  ▼.   ffolmet,  1  P.  Wms.  770;  Pembroke  v.    Thorpe,  3 
Svanst.  437 ;   Whitehureh  t.  Bevit,  2  Bro.  C.  C.  659,  666. 
{k)  St.  762. 

(0   WUh  ▼.  Stradling,  3  Yes.  378 ;  Morphett  v.  Jonet,  1  Swanst.  ISl. 
(m)  Brennan  ▼.  BoUott^  2  Dr.  &  War.  349. 
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The  tenant      him ;  and  besides^  he  would  be  liable  to  be  treated  as 

trespasser. 

(2.)  The  agree-      (2.)  The  agreement  which  the  acts  of  part  perform- 

originSTy  have  *^^®  allow  to  be  set  up  by  parol  evidence  must  be  of 

beencogniz-     such  a  nature  that  the  court  would  have  had  jurisdic- 

court  of*         ^^°^  ^^  respect  of  it,  in  case  it  had  been  in  writing. 

equity,  inde-     Where  the  court  has  j urisdiction  in  the  original  subject- 

the  acts  of°      matter,  viz.,  the  contract,  the  want  of  writing  will  not 

part  perform-   deprive  the  court  of  it  where  there  is  part  performance. 

But  the  want  of  writing  cannot  itself  be  -made  the 

ground  of  jurisdiction ;  for  then  all  parol  contracts 

which  the  Statute  of  Frauds  requires  to  be  in  writing 

might  be  enforced  in  equity  when  there  was  a  part 

performance  (o).     And  where  the  possession  taken  is 

not  under  a  contract,  but  adverse,  the  circumstance 

that  there  is  no  legal  remedy  does  not  suffice  to  give 

•  the  court  jurisdiction  (p). 

Payment  of  Payment  of  a  part  or  the  whole  of  the  purchase- 

part  or  whole   money  is  not  an  act  of  part  performance  so  as  to  take 

of  purchase-  •'  r         r 

money  is  not    a  contract  out  of  the  Statute  of  Frauds  {q)  ;  "  for  it 

performanc?'  ^^^  ^®  repaid,  and  then  the  parties  will  be  just  as 
feenayment      they  were  before,  especially  if  repaid  with  interest.    It 

partieslnto'  ^^^^  ^^*  P^^  \  "^^^  ^^^  ^^s  parted  with  his  money 
the  same  posi-  into  the  Situation  of  a  man  against  whom  an  action 
ion  as  e  ore.  ^^y.  ^^  brought  ;  for  in  the  case  of  Foxcroft  v.  Letter, 
which  first  led  the  way,  if  the  party  could  not  have 
produced  in  evidence  the  parol  agreement,  he  might 
have  been  liable  in  damages  to  an  immense  extent/' 
Another  reason  alleged  for  the  rule  that  "  part  pay- 
ment  does  not  take  the  case  out  of  the  statute  is,  that 


(«)  Luter  T.  Foxcroft,  1  L.  C.  768 ;  Ayle9ford'$  Case,  2  Str.  783  ; 
Mundy  v.  JolUffe,  5  My.  &  Cr.  167  ;  Gregory  ▼.  Mighell,  18  Ves.  328 ; 
Fain  x.  OoomO»,  1  De  G.  &  Jo.  34,  46. 

(o)  Fry  on  Spec.  Performance,  179  ;  Kirk  ▼.  Bromley  Union,  2  Phil. 
640. 

(p)  Fast  India  Co.  t.  Veerasawmy  Moodely,  7  Moo.  P.  C.  C.  482. 

iq)  Hughes  v.  Morris^  2  De  G.  M.  &  G.  349. 
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the  statute  has  said  (r),  that  in  another  case,  viz.,  with  29 Car.  II.,  c.  3, 
respect  to  goods,  it  shall  operate  as  a  part  performance,  'i^gg  for  part 
And  the  courts  have  therefore  considered  this  as  ex-  P^*"^  ^  ^'* 
eluding  agreements  for  lands,  because  it  is  to  be  in-  ^jprewio 
ferred  that  when  the  lecnslature  said  it  should  bind  in  uniM,  exdunin 
the  case  of  goods,  and  were  silent  as  to  the  case  of 
lands,  they  meant  that  it  should  not  bind  in  the  case 
of  lands  [s)." 

Marriage  is  not  alone  a  part  performance  of  a  parol  Marriage  i» 
agreement  in  relation  to  it ;  for  to  hold  this  would  be  fornSnce!**^'^ 
to  overrule  the  Statute  of  Frauds,  which  enacts  that 
every  agreement  in  consideration  of  marriage  to  be 
binding  must  bo  in  writing  (t).     But  a  parol  contract 
may  be  taken  out  of  the  statute  by  acts  of  part  per-  Acts  of  part 
formance  independently  of  the  marriage.      Thus,  in  ^depend"^* 
Stu'combe  v.  Pinniger  {u),  a  father,  previous  to  the  mar-  ently  of  mar- 
riage of  his  daughter,  told  her  intended  husband  that  ^^  ^ut  of  the 
he  meant  to  give  certain  leasehold  property  to  them  statute. 
on  their  marriage.     After  the  marriage  he  gave  up 
possession  of  the  property  to  the  husband,  to  whom 
he  directed  the  tenants  to  pay  the  rents,  and  handed 
to  the  husband  the  title-deeds.     The  husband  also  ex- 
pended money  upon  the  property.     It  was  held  that 
there  had    been  sufficient  part  performances  of  the 
parol  contract  to  take  the  case  out  of  the  Statute  of 
Frauds.     "  In  this  case,^'  said  Turner,  L.  J.,  "  there 
is  a  part  performance  by  the  delivering  up  of  possession 
to  the  husband, — a  fact  which  has  always  been  held 


(r\  Sec.  17. 

(*}  Clinan  ▼.  Cw>ke^  1  S.  &  L.  41  ;  Seagood  y.  Meale,  Prcc,  in  Cb.  660. 
But  see  Watt  ▼.  £vnns,  4  You.  &  ColL  Exch.  Ca.  680,  where  Lord. 
Lyndhurst  said : — "  To  this  argument  it  bad  been  replied  that  it  had 
proved  too  much,  for  delivery  or  part  delivery  of  ^oods  is  expressly 
allowed  by  the  statute  to  take  a  contract  out  of  it,  and  ^-et  it  is  not  con- 
sidered to  negative  the  position  that  delivery  of  possession  of  real  estate 
shall  have  the  same  effect.  But  to  this  it  is  answered,  that  were  not  the 
delivery  of  possession  of  lands  to  take  the  case  out  of  the  statute,  the 
purchaser  would  be  led  into  difficulties,  and  would  be  a  trespasser." 

(0   Warden  v.  Jones,  2  De  G.  &  Jo.  76 ;  Caton  v.  Caton,  1  L.  R.  Ch. 
137;  L.  R.,  2  Ho.  of  Lds.  127. 

(«)  3  De  G.  M.  &  G.  671. 
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to  change  the  sitaations  and  rights  of  the  parties, — 
and  there  has  been  considerable  expenditure  by  him  on 
the  property.  There  is,  therefore,  here  what  was 
wanting  in  Lassence  v.  Tiemey  (v) — ^acts  of  part  per- 
formance besides  the  marriage  {w)  .'* 

A  poRt-nnptial      It  would  seem,  also,  that  if  there  be  '*  a  written 
written  agree-  agreement  after  marriage,  in  pursuance  of  a  parol 

ment  m  pur-       o  e>^r  r 

suance  of  an     agreement  before  marriage,  this  takes  the  case  out  of 

^"^;""f!i^     the  statute  (x).'' 

parol  agree-  ^  ' 

iiicnt  enforced 

— semble.  It  is  a  verv  old  head  of  equity  that  "  a  representa- 

A  represent-        .  •'  ni  i»*^ 

sition  for  the  tion  made  by  one  party  for  the  purpose  of  innuencing 

tiii^'ncin  *^an-'  ^^^  couduct  of  the  other  party,  and  acted  on  by  him, 

other,  which  will  be  sufficient  to  entitle  him  to  the  assistance  of 

t^ll'^^en?^^*^^  this  court,  for  the  purpose  of  realising  such  repre- 

ff)rced.  seniation  (y) ; "  and  it  is  a  leading  principle,  repeat- 

marriage^a  ^^^7  adopted  in  equity,  that  where,  upon  the  marriage 

third  party  of  two  persons,  a  third  party  makes  a  representation 

presentation,  ^po^  the  faith  of  which  marriage  takes  place,  he  shall 

on  the  faith  be  bound  to  make  his  representation  good  (z).     It 

of  which  mar-  .  i  •         •      •   i    xi_   x         •    •        j.  •  x  j 

riage  takes       ^^^  upon  this  principle  that  an  injunction  was  granted 
place,  he  ia      to  restrain  the  enforcement  of  a  demand,  the  party 

bound  to  make        i«>  /•  'a.  ^       '  ^•^  •  xx 

it  good.  seeking  to  enforce  it  having,  while  a  marriage  treaty 

{v)  1  Mac.  &  6.  551. 

\w)  Warden  ▼.  Jmes,  2  De  G.  &  Jo.  84. 

(ar)  Turner,  L.  J.,  in  Sureombe  v.  Firmigtr,  3  De  G.  M.  &  G.  571 ; 
J)undaa  ▼.  Dutena,  1  Yes.  196 ;  Barkworth  ▼.  Young^  26  L.  J.  Ch.  157  ; 
Peach,  on  Man*.  Sett.  81 ;  but  see  Lord  Gran  worth's  remarks  in  Worden 
T.  JoneMy  2  De  G.  &  Jo.  85.  The  object  of  the  4th  sec.  of  the  Statute 
of  Frauds  was  not  to  alter  principles  of  law,  but  modes  of  eridence. 
Its  object  was  to  prevent  the  mischief  arising  from  resorting  to  oral  en- 
dence  to  prove  the  existence  of  the  terms  of  an  alleged  verbal  agreement 
in  certain  specified  cases,  and,  amount  the  rest,  an  agreement  made  in 
consideration  of  marriage.  It  is  obvious  that  there  can  be  no  ground  to 
apprehend  any  such  mischief  where  you  have  a  writing  signed  after  mar- 
nage  by  the  party  to  be  charged,  ana  referring  clearly  to  the  terms  of  an 
ante-nuptiul  agreement.  It  would  seem  to  be  sufficient  if  there  be  a 
memorandum  clearly  containing  the  terms  of  the  agreement  before  the 
action  or  suit  arises.  Barkworth  v.  Young,  26  L.  J.  Ch.  157  ;  Bailey  v. 
Sweeting,  30  L,  J.  C.  P.  160 ;  Smith  v.  Hudson,  6  N.  R.  106. 

(y)  HammersUy  v.  De  Biel,  12  CI.  &  Fin.  62,  78. 

(z)  Bold  V.  Hutchinson,  20  Beav.  256 ;  5  De  G.  M.  &  G.  558 ;  JTal- 
fordx.  Gray,  13  W.  R.  335;  Affd.  lb.  761;  Goldieutt  v.  Townsend,  28 
Beav.  445 ;  Frole  v.  Soady,  2  Giff.  1. 
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was  pending,  falsely  represented  to  the  father  of  the 
lady  that  there  was  no  such  demand  existing.  "  If," 
said  Lord  Thurlow,  "  any  man,  upon  a  treaty  for  any 
contract,  will  make  a  false  representation,  by  means 
of  which  he  puts  the  person  bargaining  under  a 
mistake  upon  the  terms  of  the  bargain,  it  is  a  fraud — 
it  misleads  the  parties  contracting  on  the  subject  of 
the  contract.  .  .  .  The  principle  upon  which  all  the 
cases  upou  this  subject  have  been  decided  is,  that 
faith  in  such  contracts  is  so  essential  to  the  happiness 
both  of  the  parents  and  children,  that  whoever  treats 
them  fraudulently  on  such  an  occasion,  shall  not  only 
not  gain,  but  even  lose  by  it  (a).''    • 

But/  where  the  representation  is  not  of  an  existing  Rcpresenta- 
fact,  but  of  a  mere  intention,  or  where  a  promisor  'n^tenUoV"7*^ 
will  not   bind  himself  by  a  contract,  but  gives  the  a  promise 
other  party  to  understand  that  he  must  rely  upon  his  JJ^t  enforced' 
honour  for  the  fulfilment  of  his  promise,  it  seems  the 
court  will  not  enforce  the  performance  of  the  repre- 
sentation or  promise  (b). 

Thus,  in  Cat  on  v.  Gatmi  (c),  previously  to  raamage, 
the  intended  husband  and  wife  agreed  in  writing  that 
the  husband  should  have  the  wife's  property  for  his 
life,  paying  her  £80  a  year  pin-money,  and  that  she 
should  have  it  after  his  death  ;  and  they  gave  in- 
structions for  a  settlement  upon  that  footing.  The 
settlement  was  accordingly  prepared,  when  they  agreed 
that  they  would  have  no  settlement,  the  husband 
promising,  as  the  wife  alleged,  that  ho  would  make  a 
will  giving  her  all  his  property.  The  husband  had  Promise  by 
previously  to  the  marriage  prepared  a  will,  and  im-  i^earTpfoperty 
mediately  after  the  marriage  the  husband  and  wife  by  will  not 

enforced. 

(a)  Nevills  v.  Wilkimon,  1  Bro.  C.  C.  543 ;  Montefori  v.  Moniejiori,  1 
AVm.  Bl.  363. 

{b)  Maunnell  v.  White,  1  Jo.  &  L.  639;  4  H.  L.  Cas.  1039;  Jordm  r. 
JdoHCij,  15  Beav.  372 ;  2  De  G.  M.  &  G.  318;  5  Ho.  of  Lda.  Cm.  186. 

(r)  L.  a.  1  Ch.  137;  L.  R.  2  IIo.  of  Lda.  127. 
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went  into  the  vestry,  and  he  there  executed  the  will. 
After  his  death,  a  subsequent  and  different  will  was 
found.  It  was  held  by  the  Lord  Chancellor  and  the 
House  of  Lords  (reversing  the  decision  of  Stuart, 
V.-C.)  that  the  wife  was  not  entitled  to  specific  per- 
formance of  the  agreement  by  the  husband  to  leave 
her  his  property  by  will. 


Where 
agreement 
concerning 
land  is  not 
put  into  writ- 
ing bj  fraud 
of  one  of  the 
purties. 


Grounds  of 
defence  to  a 
suit  for  spe- 
cific perform- 
ance. 


And  the  case  will  be  taken  out  of  the  operation  of 
the  statute,  where  the  agreement  is  intended  to  be  pat 
into  writing  according  to  the  statute,  but  it  is  pre- 
vented from  being  done  by  the  fraud  of  one  of  the 
parties.  In  such  a  case  courts  of  equity  have  said 
that  the  agreement  shall  be  specifically  executed,  for 
otherwise  the  statute,  designed  to  suppress  fraud, 
would  be  the  greatest  protection  to  it.  Thus,  if  an 
agreement  in  writing  should  be  proposed  and  drawn, 
and  another  should  be  fraudulently  and  secretly 
brought  in,  and  executed  in  lieu  of  the  former,  in  this 
and  the  like  cases  equity  will  relieve.  So  if  a  man 
should  treat  for  a  loan  of  money  on  mortgage,  and 
the  conveyance  is  to  be  by  an  absolute  deed  of  the 
mortgagor  and  a  defeasance  by  the  mortgagee,  and, 
after  the  absolute  deed  is  executed,  the  mortgagee 
fraudulently  refuses  to  execute  the  defeasance,  equity 
will  decree  a  specific  performance  (d). 

It  is  now  proposed  to  consider  the  principal  defences 
that  may  be  set  up  to  a  suit  for  specific  performance, 
independently  of  the  Statute  of  Frauds. 


Misrepresenta-  A  misrepresentation,  having  relation  to  the  con- 
iiff°having  "^"  tract,  made  by  one  of  the  parties  to  the  other,  is  a 
rf'fciTiice  to      ground  for  refusing  the  interference  of  the  court  at 

the  contract.      ^  i      •      i  /•  j.i  j.        i      -l  j     j.i_ 

the  mstance  oi  the  party  who  has  made  the  misrepre- 
sentation, and  may,  in  certain  cases,  be  a  ground  for 


(d)  St.  768  :  Maxwell  v.  MontaeutCy  Prec.  Ch.  526  ;  Joyne*  y.  SiatMa^n, 
3  Atk.  389 ;  Linc4)ln  v.  Wriffhi,  4  De  6.  &  Jo.  16. 
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its  active  interference  in  setting  aside  tlie  contract^  at  ' 
the  instance  of  the  party  deceived  (e). 

Mistake  is  also  a  ground  of  defence.     The  principle  To  entitle  a 
upon  which  courts  of  equity  proceed  in  those  cases  ^™  ^^ 
where  mistake  is  the  ground  of  defence  is  this — that  legal  relief, 
there  must  be  an  agreement  binding  at  law ;    but  ^  conacien- 
that  is  not  enough  to  entitle  the  plaintiff  to  more  tiow  title, 
than  his  legal  remedy^  the  contract  must  be  more 
than  merely  legal.     It  must  not  be  hard  or  uncon- 
scionable ;  it  must  be  free  from  frauds  from  surprise, 
and  from  mistake ;  for  where  there  is  a  mistake,  there 
is  not  that  consent  which  is  essential  to  a  contract  in 
equity :  non  videntur  qui  errant  consentire  (/)- 

It  has  been  said  that  to  admit  parol  evidence  of  a  Parol  evidence 
mistake,  is  to  overrule  the  Statute  of  Frauds.     How-  Emitted  not- 
ever  that  may  be,  the  settled  rule  of  the  court  is  to  withsUnding 

T     •,  i_        'J  *  1     !•       x"L  /.the  statute. 

admit  such  evidence,  not  merely  lor  the  purpose  ot 
defence  to  a  specific  performance,  but  for  the  purpose 
of  correcting  the  mistake.     It  should  be  remembered 
that  the  statute  says,  '^  No  person  shall  be  charged 
with  the  execution   of  an  agreement  who  has  not, 
either  by  himself  or  his  agent,  signed  a  written  agree- 
ment ;  ^'  but  the  statute  does  not  say  that  if  a  written  The  statute 
agreement  is  signed,  the  same  exception  shall  not  ^Jten  wee^ 
hold  to  it  that  did  before  the  statute.     Now,  before  ment  shall 
the  statute,  if  a  bill  had  been  brought  for  specific  un°wntten*" 
performance,  and  it  had  appeared  that  the  agreement  agreement 
had  been  prepared  contrary  to  the  intent  of  the  de-  *      »<>    ^n  . 
fendant,  he  might  have  said,  '  That  is  not  the  agree- 
ment meant  to  have  been  signed.'     Such  a  case  is 
left  as  it  was  before  the  statute  :  it  does  not  say  that 
a  written  agreement  shall  bind,  but  that  an  unwi-itten 
agreement  shall  not  bind  ((7)/' 


{e)  Edwards  v.  M*Zeay,  Coop.  308 ;  Basheomb  v.  Beektriih,  L.  R.  8 
Eq.  100;   Talbot  v.  JTnmiiton,  4  Gr.  200  ;  Fry  on  Spec.  Perf.  191. 
(/)  Fry  on  Spec.  Pcrf.  212. 
(y)  Clihnan  T.  Cooke^  I  Sch.  &  Lef.  39. 
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Contract  not  It  follows  from  what  has  been  stated  that,  where 
where^efend-  ^^^  defendent  has  been  led  into  any  error  or  mistake, 
ant  has  been     the  plaintiff  oannot  enforce  the  contract.     Thus,  in 

enor"eTen°       ^"^  ^^^^  ^'^^^  *  professional  man  was  relieved  at  his  own 
thronirh  care-   Suit  from  an  error  in  a  deed  of  his  own  di-awingr-     On 
i>>iie:>a.  |.|^^  same  principle,  in  Malms  v.  Freemen  (i),  where  an 

estate  was  purchased  at  an  auction,  under  a  mistake 
as  to  the  lot  put  np  for  sale,  and  the  mistake  arose 
wholly  through  the  carelessness  of  the  defendant,  it 
was  held  that  specific  performance  would  not  be  en- 
forced. The  Master  of  the  Rolls  said : — "  The  de- 
fendant submits  that  he  entered  into  it  by  error  and 
in  mistake,  and  that  he  ought  not  to  be  compelled 
specifically  to  perform  it.  Certainly,  if  the  defendant 
did  fall  into  any  mistake,  it  cannot  be  ascribed  to  the 
conduct  of  the  plaintiff.  The  plaintiff  and  his  agents 
in  no  respect  contributed  to  it,  and  if  the  defendant, 
by  his  carelessness,  has  caused  any  injury  or  loss  to 
the  plaintiff,  he  is  accountable  for  it. 

But  be  is  "  But  the  defendant  may  be  answerable  for  damages 

dan^^'T^^'^         at  law,  without  being  liable  to  a  specific  performance 
law.  °  in  this  court.     In  cases  of  specific  performance,  the 

court  exercises  a  discretion,  and  knowing  that  a  party 
may  have  such  compensation  as  a  jury  will  award  him 
in  the  shape  of  damages  for  the  breach  of  contract, 
will  not,  in  all  cases,  decree  a  specific  performance ; 
as  in  cases  of  intoxication,  although  the  party  may 
not  have  been  drawn  in  to  drink  by  the  plaintiff,  yet, 
if  the  agreement  was  made  in  a  state  of  intoxication, 
the  court  will  not  decree  a  specific  performance.  And 
the  question  here  is  not,  as  it  has  been  put,  whether 
the  alleged  mistake,  if  true,  is  one  in  respect  of  which 
the  court  will  relieve,  for  the  court  is  not  here  called 
upon  to  relieve  the  defendant  from  his  legal  liability, 
but  whether,  if  the  mistake  be  proved,  the  court  will 


{h)  Ball  V.  Stnrie,  I  S.  &  S.  210. 
(t)  2  Keen,  25,  34. 
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enforce  a  specific  performance^  leaving  the  defendant 
to  his  legal  liability.     And  I  think  that  if  such  a  mis- 
take^ as  is  here  alleged  to  have  happened,  be  made  Contract  not 
out,  a  specific  performance  ought  not  to  be  decreed,  ^he^  de- 
...  I  am  of  opinion  that  the  defendant  never  did  fendant  did 
intend  to  bid  for  this  estate.     He  was   hurried  and  purchase. 
inconsiderate,  and  when  his  error  was  pointed  out  to 
him,  he  was  not  so  prompt  as  he  ought  to  have  been 
in  declaring  it.     It  is  probable  that,  by  his  conduct, 
he  occasioned  some  loss  to  the  plaintiff;  for  that  he 
is  answerable,  if  the  contract  was  valid,  and  will  be 
left  so,  notwithstanding  the  decision  to  be  now  made. 
But  I  think  that  he  never  meant  to  enter  into  this 
contract,  and  that  it  would  not  be  equitable  to  compel 
him  to  perform  it,  whatever  may  be  the  responsibility 
to  which  he  is  left  liable  at  law  {j)*' 

We  may  now  proceed  to  consider  the  effect  of  a  Effect  of  a 
mistake,  or  parol  variation,  set  up  by  the  defendant  ™"^^^'  ^a^dou 
as  a  ground  for  refusing  the  specific  performance  of  a  get  ap  as  a 
written  agreement  alleged  by  the  plaintiff  (A).  defence. 

1.  Where  the  parol  variation  set  up  by  the  defend-  Where  the 
ant  shows  that,  after  the  parties  to  the  contract  had  n^^ia'ui^ori. 
mutually  agreed  with  each  other,  an  error  occurred  in  ginal  agree- 
the  reduction  of  the  agreement  into  writing,  and  it  SiTreductiMi 
appears  that  the  written  agreement,  varied  according  of  it  into 
to  the  defendant's    contention,  represents  the    true  ^^  perform^ ' 
contract  between  the  parties,  the  court  will,  it  seems,  ^^^  decreed 
where  there  has  been  no  fraud,  enforce  specific  per-  variation  set 
formance  of  the  contract  so  varied.     Thus,  where  a  ?P  5^  *^®  ^^' 

fendant. 

bill  was  brought  for  the  specific  performance  of  an 
agreement  to  grant  a  lease  at  a  rent  pf  £9  per  annum, 
and  the  defendant  insisted  that  it  ought  to  have  been 
a  term  of  the  agreement  that  the  plaintiff  should  pay 
all  taxes.  Lord  Hardwicke  granted  specific  perform- 

(j)  Manser  v.  Baek^  6  Hare,  443;  Alvanley  v.  Rinnaird,  2  Mac.  & 
6.  7 ;  BaxendaU  y.  Seaie,'l9  Bear.  601 ;   Wood  ▼.  Seart/i,  2  K.  &  J.  33. 
(k)  See  generally  Fry  on  Spec.  Perf.  216—236. 
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ance,  and  directed  that  tlie  terms  of  the  verbal  agree- 
ment should  be  carried  out  by  the  covenants  to  be 
inserted  in  the  lease  (Z). 

8eca»— where  But  where  the  mistake  or  parol  variation  set  up  by 
standing  as'to  ^^^  defendant  does  not  show  a  mere  mistake  in  the 
terms  of  reduction  of  the  contract  into  writing,  but  that  one 

^^  '  party  understood  one  thing,  and  the  other  another, 
there  is  no  such  contract  as  the  court  will  enforce, 
and  the  plaintiff's  bill  is  consequently  dismissed  (m). 


Plaintiff  can-  And  the  distinction  is  now  appai-ently  well  establish- 
not  obtain  ^^  between  the  case  of  a  plaintiff  seeking:,  and  a  de- 
specific  per-  *  . 

formance  with  fendant  resisting  specific  performance.     The  rule  is, 

ofwritteQ**^*'"  that  though  a  defendant,  resisting  specific  performance, 
agreement.  may  go  into  parol  evidence  to  show  that,  by  fraud, 
accident,  or  mistake,  the  wiitten  agreement  does  not 
express  the  real  terms,  a  plaintiff,  with  the  exception 
hereafter  noted,  cannot  do  so  for  the  purpose  of  ob- 
taining specific  performance  with  a  variance. 

Exception—         Where,  however,  a  plaintiff  alleges  a  parol  variation 

unless  the        {^  favour  of  the  defendant,  and  offers  to  perform  the 

parol  Tanation       ■'  •^   .  "^  .     ,  •n 

be  in  fayour     agreement  with  the  variation,  the  court  will  enforce 

of  the  defend-  specific  performance,  though  the  defendant  plead  the 

statute.  Thus  where  the  defendant  agreed  in  writing  to 

grant  the  plaintiff  a  lease  at  a  specified  rent,  and  for  a 

specified  term,  and  the  plaintiff  filed  a  bill  for  specific 

performance,  stating  the  above  agreement,  and  that 

it  was  further  agreed  that  he,  the  plaintiff,  should  pay 

a  premium  of  £200,  which,  by  his  claim,  he  offered  to 

do ;  the  defendant,  acknowledging  that  the  terms  were 

such  as  the  plaintiff  represented  them,  insisted  that, 

as  the  written  agreement  did  not  provide  for  those 

terms,  the  statute  was  a  good  defence.     It  was  held, 

however,  that  this  additional  term  did  not  render  the 


(/)  Joynea  y.  Statham,  3  Atk.  388. 
(m)  Legal  T.  MiHei\  2  Yes.  Sr.  299. 
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statute  a  good  defence^  and  Knight  Brace^  L.  J.,  said — 
"  Our  opinion  is,  that  when  persons  sign  a  written 
agreement  upon  a  subject  obnoxious,  or  not  obnoxious, 
to  the  statute  that  has  been  so  particularly  referred 
to  (n),  and  there  has  been  no  circumvention,  no  fraud, 
nor  (in  the  sense  in  which  the  term  '  mistake '  must 
be  considered  as  used  for  the  purpose)  mistake,  the 
written  agreement  binds  at  law  and  in  equity,  accord- 
ing to  its  terras,  although  verbally  a  provision  was 
agreed  to,  which  has  not  been  inserted  in  the  docu- 
ment ;  subject  to  this,  that  either  of  the  parties,  sued  The  defendant 
in  equity  upon  it,  may,  perhaps,  be  entitled,  in  general,  ™f/^^*J^  *^« 
to  ask  the  court  to  be  neutral,  unless  the  plaintiff  will  neutral,  unless 
consent  to  the  performance  of  the  omitted  term  (o)"  |^iu^per"o*rni 
In  such  cases  as  these,  the  court  interferes  for  the  pur-  the  omitted 
pose  of  reforming  the  contract,  and  not  rescinding  it. 
"No  doubt,"  says  Lord  Hardwicke  (p),  ''but  this 
court  has  jurisdiction  to  relieve  in  respect  of  a  plain 
inistake  in  contracts  in  writing,  as  well  as  against 
frauds  in  contracts ;  so  that,  if  reduced  into  writing 
contrary  to  intent  of  the  parties,  on  proper  proof,  that 
would  be  rectified/' 

The  case  of  Totonshend  v.  Stangroam  (q),  affords  a  Toumsh^d  v. 
strong  illustration  of  the  above-mentioned  distinction  Stangroom,  , 
between  the  rights  of  a  plaintiff  and  of  a  defendant 
setting  up  a  parol  variation  to  a  written  contract. 
There  a  lessor  filed  a  bill  for  the  specific  performance 
of  a  written  agreement  for  a  lease,  with  a  variation  as 
to  the  quantity  of  land  to  be  included  in  the  lease, 
supported  by  parol  evidence.  The  lessee  filed  a  cross- 
bill for  specific  performance  of  the  written  agreement 
simply.  Lord  Eldon  dismissed  both  bills ;  the  first, 
because  the  parol  evidence  was  not  admissible  on  be- 

(fl)  29  Car.  II.,  o.  3. 

(o)  Martin  ▼.  P^eroft,  2  De  O.  M.  &  O.  785  ;  Parker  t.  Taswell,  2  De 
6.  &  Jo.  569. 

{p)  HmkU  y.  Roy,  Ex,  Assoc.  Co.,  1  Yes.  Sr.  317. 
Q)  6  Ves.  328. 
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half  of  the  lessor  seeking  specific  performance ;  the 
second,  because  it  was  admissible  when  adduced  by 
such  lessor,  as  defendant,  for  the  purpose  of  showing 
that  by  mistake  or  surprise  the  written  agreement  did 
not  contain  the  terms  intended  to  be  introduced  into 
it  (r). 

Subsequent  Where  the  parol  variation,  which  the  plaintiff  or 

lion  ^^^^'  defendant  seeks  to  set  up,  is  a  subsequent  agreement 
in  parol  between  the  parties  to  a  written  agreement, 
the  case  in  nowise  comes  within  the  doctrine  of  mis- 
take, and  the  parol  variation  is  inadmissible  under  the 
Statute  of  Frauds,  except  in  cases,  where  the  refusal 
to  perform  it  might  amount  to  fraud  (s) ;  or  unless 
there  have  been  such  acts  of  part  performance  as  would 
justify  a  decree  in  the  case  of  an  original  substantive 
agreement  {t). 

l^lisdescrip-  One  not  uncommon  ground  of  defence  is,  that,  by 

^  f^d  f  ^™""^  a  misdescription  of  the  property,  the  defendant  has 
purchased  what  he  never  intended  to  purchase.  Under 
this  defence,  two  classes  of  cases  arise — 

1.  Cases  where  the  misdescription  is  of  a  substan- 
tial character,  and  will  not,  in  justice,  admit  of  com- 
pensation. 

2.  Cases  where  the  misdescription  is  of  such  a 
character  as  fairly  to  admit   o  compensation. 

Where  the  In  cases  of  Substantial  misdescription.     The  prin- 

misdescnp.  dplQ  governing  this  class  of  cases  is  thus  summed  up 

substantial  by  Lord  Bldon  {u) : — "  The  court  is,  from  time  to  time, 

?s  a^l^^d^  approaching  nearer  to  the  doctrine  that  a  purchaser 

fence.  shall  have  that  which  he  contracted  for,  or  not  be 


(r)    Wbollam  ?  ffeam,  2  L.  C.  440,  454. 

(»)  See  obseryations  of  Sir  W.  Grant  in  Pn'ee  ▼.  Dyer,  17  Vcs.  364. 

(0  Zefful  V.  MilUr,  2  Ves.  Sr.  299 ;    Van  v.  Corpf^  3  My.  &  K.  269, 

277. 

(w)  knatehbull  t.  Grueber,  3  Mer.  146. 
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compelled  to  take  that  which  he  did  not  mean  to 
have/' 

The  question  whether   a  misdescription  is  a  sub-  Whether  mU- 
stantial  one  or  not,  is  one  concerning  which  no  gener-  guJ^g^nWa^  u 

al  rule  can  be  laid  down.     Each  case  will  be  decided  a  matter  of 

.,  X*      1      /•    J.  evidence, 

on  its  own  particular  tacts. 

1.  Cases  where  vendor  seeks  specific  performance,   i.  Purchaser 
Where  property  sold  as  copyhold  turned  out  to  be  ^  tok^gfj^!*^ 
partly  freehold,  it  was  held  that  the  vendor  could  not  hold  instead 
compel  specific  performance,  notwithstanding  a  special  °  **^^  ^ 
condition  providing  that   errors   in  the   description 
should  not  invalidate  the  sale.     It  was  insisted  for  the 
vendor  that  freehold  was  better  than  copyhold,  but  the 
Master  of  the  Bolls  said  : — ^'  It  is  impossible  to  enter 
into  a  consideration  of  the  different  motives  which 
may  induce  a  person  to  prefer  property  of  one  tenure 
to  another.     The  motives  and  fancies  of  mankind  are 
infinite,  and  it  is  unnecessary  for  a  man  who  has  con- 
tracted to  purchase  one  thing  to  explain  why  he  refuses 
to  accept  another  {v)." 

So  a  purchaser  is  not  compelled  to  take  an  under  Under-lease 
lease  instead  of  an  original  lease  (w).  So  again  where  t^^  ^^  original 
a  wharf  and  jetty  were  contracted  to  be  sold,  and  it 
turned  out  that  the  jetty  was  liable  to  be  removed  by 
the  Corporation  of  London,  specific  performance  was 
refused  {x)>  In  the  case  of  the  sale  of  a  residence  and 
four  acres  of  land,  it  turned  out  that  there  was  no  title 
to  a  slip  of  ground  of  about  a  quarter  of  an  acre  be- 
tween the  house  and  the  high  road,  the  Master  of  the 
Bolls  said  : — ''  Under  ordinary  circumstances,  this 
would  be  a  case  for  compensation ;  but  here  is  a  house, 

with  a  long  strip  of  land  between  it  and  the  road,  to 

-* 

{v)  Aylet  V.  Cox,  16  BeaT.  23 ;  Drewe  y.  Corp^  9  Yes.  368 ;  Wright  ?. 
JIaward,  1  S.  &  S.  190. 

(w),  Madeley  v.  Booth,  2  De  6.  &  Sm.  718. 
{sc)  reer$  t.  Lambert^  7  Beav.  646. 
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Where  the 
difference  is 
flight,  and  a 
proper  sub- 
ject for  com- 
pensation, it 
will  be  en- 
forced with 
compensation  ; 
as  where 
acreage  is  de- 
ficient. 


whiclt  there  is  no  title,  so  that  the  people  in  passing 
can  look  in  at  the  window.  This  is  not  a  case  for 
compensation  (y)" 

Where,  however,  although  a  purchaser  gets  a  dif- 
ferent thing  from  that  which  he  intended  to  purchase, 
if  in  the  eye  of  the  court  the  difference  is  not  material, 
and  is  such  that  it  is  a  proper  subject  for  compensation, 
the  court  will  enforce  the  contract,  at  the  suit  of 
the  vendor,  compelling  him  to  make  compensation 
to  the  purchaser.  Where  there  was  an  objection 
to  the  title  of  six  acres  out  of  a  large  estate,  and 
these  did  not  appear  material  to  the  enjoyment  of  the 
rest  (z),  specific  performance  was  nevertheless  de- 
creed. So  again,  where  fourteen  acres  were  sold  as 
water-meadow,and  twelve  only  answered  that  descrip- 
tion, it  was  held  a  fit  subject  for  compensation  (a). 


No  compensa-       The  principle  of  granting  compensation  in  lieu  of 
thwelhMbeen  rescinding  the  contract,  in  case  of  any  error  or  mis- 
fraud,  statement,  will  never  be  applied  where  there  has  been 
Nor  where  the  fraud  or  misrepresentation  (6).     It  is  also  a  necessary 
oannot'be  wti-  P^iiciple  that,  where  there  are  no  data  from  which  the 
mated.  amount  of  compensation  can  be  ascertained,  the  court 
cannot  enforce  the  contract  with  compensation.     But 
this  objection  is  one  which  the  courts  are  unwilling  to 
entertain  (c). 

Purchaser  can       2.  Where  purchaser  seeks  specific  performance. 

cifio^rf^-        ^®  1*^  ^^  ^^^3  ^^^^  down  by  Sir  William  Grant  in 

ance  with  an     Sill  V.  Buchlev  (d),  '*  Where  a  misrepresentation  is 

abatement. 


(y)  Perkins  t.  Ed«,  16  Bear.  193  ;  KnatehbuU  r.  Grueier,  3  Mer.  124. 

(s)  McQueen  ▼.  Farguhar^  U  Yes.  467  ;  Shackletonr,  StUcHfe,  1  Be 
G.  k  Sm.  609. 

(a)  Seott  y.  ffamon,  I  R.  &  My.  128. 

lb)  Clermont  y.  Tiuburgh^  1  J.  ft  W.  120 ;  Friee  ▼.  Ifaeaulay,  2  Da 
G.  M.  &  0.  339,  344. 

(<?)  Eanfden  T.  Hir$t^  4  Jar.  N.  S.  200 ;  Brooke  ▼.  BotmthwmU,  5 
Hare,  298. 

{d)  17  Yes.  401 ;  but  lee  Durham  t.  Legard^  34  L  J.  Ch.  N.  S.  589. 
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made  as  to  the  quantity,  though  innocently,  I  apprehend 
the  right  of  the  purchaser  to  be,  to  have  what  tho 
vendor  can  give,  with  an  abatement  out  of  the  pur- 
chase-money for  so  much  as  the  quantity  falls  short 
of  the  representation.*'  *'  If/'  observes  Lord  Eldon, 
"  a  man,  having  partial  interests  in  an  estate,  chooses 
to  enter  into  a  contract  representing  it,  and  agreeing 
to  sell  it,  as  his  own,  it  is  not  competent  to  him  after- 
wards to  say,  though  he  has  valuable  interests,  he  has 
not  the  entirety,  and  therefore  the  purchaser  shall  not 
have  the  benefit  of  his  contract.  For  the  purpose  of 
this  jurisdiction,  the  person  contracting  under  these 
circumstances  is  bound  by  the  assertion  in  his  contract.  Vendor  must 
and  if  the  vendee  chooses  to  take  as  much  as  he  can  J®^  T*lf 'i"" 

terest  ne  bas 

have,  he  has  a  right  to  that,  and  to  an  abatement,  and  if  purchaser 
the  court  will  not  hear  the  objection  by  the  vendor,  ®^®**' 
that  the  purchaser  cannot  have  the  whole  (e,y* 

Courts  of  equity  will  not,  at  the  suit  of  a  purchaser,  Partial  per- 
compel  a  partial  performance  of  a  contract  which  is  ^^^uT"** 
unreasonable  or  prejudicial  to  third  parties  interested  where  unrea- 
in  the  property  (/),  nor  where  the  deficiency  as  to  the  !|J^d?c2l 
extent  or  duration  of  an  interest  contracted  to  be  sold  to  third 
does  not  admit  of  compensation  {g),  P     es. 

The  objection  that  a  plaintiff  has  not  performed  his 
part  of  the  contract  at  the  time  specified,  may  furnish  Lapse  of  time, 
grounds  of  defence  to  suits  for  specific  performance. 
At  law,  the  plaintiff  must  show  that  all  those  things  At  law,  time 
which  are  on  his  part  to  be  performed,  have  been  per-  *^^^^  ^^f '^^ 
formed  within   a  reasonable  time,  or  where  time  is  contract. 
specified  by  the  contract,  within  the  time  so  specified. 
At  law,  time  is  always  of  the  essence  of  the  contract  (A.). 

{$)  Mortloekr.  BuUer,  10  Ves.  316;    Wtitony.  WiUiamt,  3  Jar.  N. 
8.  810  ;   SMtnan  ?.  Vmodrey,  16  Ves.  390;  PainUr  ▼.  Newby,  11  Hare, 

26. 

(/)  ThomM  ▼.  Denntf,  1  Keen,  729 ;  B»uUm  ▼.  Stutefy,  6  W.  R.  206. 

iff)  Balmanno  ▼.  Lumley,  1  Y.  &  B.  225 ;  Ridgwuy  T.  Oray^  1  Mac.  db 
O.  109. 

(A)  StoweU  T.  Eobituonf  3  Bing.  N.  C.  928. 
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Epity  is  But  in  equity,  the  question  of  time  is  differently 

?ii-  nature  of  regarded ;  for  a  court  of  equity  discriminates  between 
the  case  as  to  those  terms  of  a  contract  which  are  formal,  and  a 
breach  of  which  it  would  be  inequitable  in  either  party 
to  insist  on  as  a  bar  to  the  other's  rights,  and  those 
which  are  of  the  substance  and  essence  of  the  agree- 
ment (i) ;  and  applying  to  contracts  those  principles 
which  have  governed  its  interference  in  relation  to 
mortgages  (j  ),  it  hasJield  time  to  be  j>rirnd/acie  non- 
essential, and  has  accordingly  granted  specific  per- 
formance of  agreements  after  the  time  for  their 
performance  has  been  suffered  to  pass,  by  the  party 
asking  for  the  interv6ntion  of  the  court,  if  the  other 
party  has  not  shown  a  determination  to  proceed. 
Wlien  lapse  of  There  are,  however,  certain  cases  where  lapse  of  time 

il"'e  uif  ^"^    ^^  ^  ^^^  *^  ^®'^®^  ^^  equity. 

1.  Where  time  1.  Those  cases  where  time  was  originally  of  the 
T!kT^^*!!J  essence  of  the  contract ;  and  this  whether  made  so 

oi  ine  esoOQce 

of  the  con-  by  the  express  agreement  of  the  parties  (A;),  or  from 
^™^  •  the  nature  of  the   subject-matter    with    which    the 

parties  are   dealing,  as  in  the  case  of  reversionary 

interests  (Z). 

2.  Where  time  2.  Those  cases  where,  though  time  was  not  of  the 
'^nl'of  thV  essence  of  the  contract,  it  was  engrafted  upon  it  by 
contract  by      subsequent  notice  (iw). 

subsequent 
notice. 

3.  Where  3.  Cases  where  the  delay  has  been  so  great  as  to 
lapse  of  time    constitute  laches,  disentitling  the  party  to  the  aid  of 

18  evidence  of  '  ,  . 

laches  or  the  court,  and  evidencing  an  abandonment  of  the  con- 
abandonment 

(t)  Parkin  y.  Thorold^  16  BeaT«  69. 

U)  Per  Lord  Eldon  in  Seton  t.  SUidt^  7  Yes.  273. 

{k)  Hudton  ?.  Bartram,  3  Mad.  440 ;  Honeyman  v.  Manyai,  21  Bea?. 
14,  24. 

(0  mptcell  y.  Knight,  1  Y.  &  C.  Exch.  Ca.  416 ;  Withy  t.  Cottk,  T. 
&  k.  78;  Walker  v.  Jeffreys,  1  Hare,  341. 

(m)  Taylor  t.  Brown,  2  £eav.  180 ;  Benson  ?.  Lambj  9  Bear.  602 ; 
Maelnryde  T.  Weekes^  22  Beav.  633. 
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tract  irrespectively  of  any  peculiar  stipulations  as  to 
time  {n). 

It  has    already  been   pointed  out    that  courts  of  Equity  will 
equity  will  never  countenance  fraud,  and  that  where  jess  a  party 
there  is  reason  to  believe  that  a  contract  is  tainted  with  comes  with 
fraud,  the  court  will  refuse  relief  unless  the  party  seek- 
ing its  aid  comes  with  clean  hands,  and  has  a  conscien- 
tious title  to  relief  (o).     If,  therefore,  there  has  been 
actual  misrepresentation  (p),  or  fraudulent  suppresion 
of  the  truth  (q)   equity  will  refuse  to  enforce  specific 
performance. 

Although,  as  a  general  rule  of  equity,  inadequacy  Equity  will 
of  consideration,  except  in  cases  of  sales  of  reversion-  performance"^ 
ary  interests  (r),  and  except  where  fraud  or  imposition  where  there  is 
la  presumed,  is  not  a  ground  for  retusing  specific  per-  ^|jjp  j,j  j^jj^. 
formance  (»)  ;  still,  as  the  aid  by  equity  in  such  cases  contract 
is  discretionary,  a  conti*act  which  would  work  a  great 
hardship  will  not  be  enforced,  but  the  plaintiff  will  be 
left  to  his  remedy  at  law  (t). 

So  again,  as  we  have  already  seen,  specific  perform-  Or  where  it 
ance  of  an  agreement  to  perform  an  unlawful  act  (u),  2J>in Jof  an 
or  which  would  involve  a  breach  of  trust ;  will  not  be  unlawful  act, 

^   r         J  /  \  or  breach  of 

enforced  (v).  ^^^^ 

(;i)  Afoore  v.  Blake,  1  Ball  &  B.  62 ;  Milward  v.  Tkanet,  5  Ves.  720 
«. ;  Ead:*  v.  inilinms,  4  De  G.  M.  &  G.  691. 

{o)  Harnett  t.  Yielding^  2  S.  &  L.  654  ;  Reynell  v.  Sjn-ye^  1  De  G.  M. 
&  G.  060. 

{p)  Brooke  w  llounthwaite^  6  Hare,  298  ;  Iliggina  v.  Samela^  2  J.  &  II. 
460 ;  Farebrother  v.  Gihon,  1  De  G.  &  Jo.  602. 

{q)  Dryfd'de  y.  Maee^  5  Dc  G.  M.  &  G.  103;  Shirley  v.  Stratton,  1 
Bro.  0.  C.  440. 

(r)   Playford  y.  Playford,  4  Hare,  546 ;  and  see  supra,  p.  408. 

U)  Sullivan  v.  Jacob^  1  Moll.  477. 

\t)  Wedjwood  V.  Adaim,  6  Beav.  600,  8  Beav.  103  ;  IFalson  x.  Mar- 
8ton,  4  De  G.  M.  &  G.  230,  239  ;  Tildealey  v.  Clarkson,  30  Beav.  419  ; 
Feaeoek  v.  Fettson^  11  Beav.  355. 

(m)  Howe  V.  Hunt,  31  Beav.  420 ;  Harnett  v.  Yitlding,  1  S.  &  L.  55  i. 

(f)  Mortlock  V.  Buller,  10  Ves.  292;  Redey.  Oakes,  13  W.  R.  303; 
Sneesby  v.  Thome,  7  De  G.  M.  &  G.  399. 
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CHAPTER  X. 


INJUNCTION. 


Definition. 


An  injunction  is  a  writ  remedial,  issuing  by  order  of 
a  court  of  equity,  and  now  in  some  cases  by  a  court  of 
law,  acting  as  a  court  of  equity,  in  those  cases  where 
the  plaintiff  is  entitled  to  equitable  relief,  by  restrain- 
ing the  commission  or  continuance  of  some  act  of  the 
defendant  {w). 


Its  object  is  The  object  of  this  process  is  generally  preventive 

nither^than  ^^^  protective  rather  than  restorative,  although  it  is 
restorative.  by  no  means  confined  to  the  former.  It  seeks  to  pre- 
vent a  meditated  wrong  more  often  than  to  redress 
an  injury  already  done.  It  is  not  confined  to  cases 
falling  within  the  exercise  of  the  concurrent  juris- 
diction of  the  court ;  but  it  equally  applies  to  cases 
belonging  to  its  exclusive  and  to  its  auxiliary  juris- 
diction. It  is  treated  of,  however,  in  this  place  princi- 
pally because  it  forms  a  broad  foundation  for  the  exer. 
cise  of  concurrent  jurisdiction  in  equity  (»). 

Jurisdiction  The  writ  of  injunction  is  peculiarly  an  instrument 

frora  wanfo?^  ^^  *^®  Court  of  Chancery,  though  there  are  some 
adequate  re-  cases  where  courts  of  law,  before  the  Common  Law 
Procedure  Act  1854,  were  accustomed  to  exercise 
analogous  powers,  as  by  the  writ  of  prohibition  and 
estrepment  in  cases  of  waste  (y).  The  cases,  however, 
to  which  these  legal  processes  are  applicable  are  so 
few  and  so  utterly  inadequate  for  the  purposes  of 
justice,  that  the  processes  themselves  have  fallen  into 

{w)  Joyce  on  Injunctions,  1. 

(x)  St.  862. 

(y)  Jrfvrson  v.  JBUhop  of  Durham^  1  Bos.  &  P.  105,  120—132. 


medy  at  law. 
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disuse^  and  almost  all  the  remedial  justice  of  this  sort 
is  now  administered  through  the  instrumentality  of 
courts  of  equity.  The  jurisdiction  in  these  courts, 
then,  has  its  true  origin  in  the  fact  that  there  is  either 
no  remedy  at  all  at  law,  or  the  remedy  is  imperfect 
and  inadequate. 

The  cases  in  which  courts  of  equity  interfere  by 
way  of  injunction  may  be  classed  under  two  heads — 

I.  Injunctions  to  prevent  the  institution  or  con-  Two  claises  of 
tinuance  of  judicial  proceedings  in  some  other  court,  "y""®*^^'"- 

II.  Injunctions  to  restrain  wrongful  acts  of  a  special 
nature. 

I.  Injunctions  to  stay  proceedings  at  law  in  other  I.  To  stay  pro- 
courts.  ^^^  ^* 

At  first  sight  it  may  seem  that  a  court  of  equity 
in   granting  an  injunction   against  proceeding  in   a 
court  of  common  law,  detracts  from  the  dignity  of 
that  court  and  interferes  with  its  process ;  and  until 
the  reign  of  James  I.,  the  common   law  judges  as 
strenuously  resisted  this  exercise  of  equitable  juris- 
diction as  the  chancellors  asserted  it  (z).     But  there  ThiB  power 
does  not  seem  any  just  foundation  for  the  opposition  f^^°?A,^5i*^' 
of  the  courts  of  common  law  to  this  jurisdiction.     A  juriadiction  of 
writ  of  injunction  is  in  no  real  sense  a  prohibition  to  {**®  coramon 
those  courts  in  the  exercise  of  their  jurisdiction.     It 
is  not  addressed  to  those  courts.     It  does  not  even 
aflFect  to  interfere  with  them.     The  process,  when  its 
object  is  to  restrain  proceedings  at  law,  is  directed 
only  to  the  parties.    It  neither  assumes  any  superiority 
over  the  court  in  which  those  proceedings  are  had, 
nor  denies  its  jurisdiction.     It  is  granted  on  the  sole 
ground,  that  from  certain  equitable  circumstances,  of 

(r)  Hallam's  Const.  Hist.,  yol.  i.  p.  472. 
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Equity  acts  im  wiiich  the  courfc  of  equity  granting  the  process  has 
tl/eTmlcioncc  cognisance,  it  is  against  conscience  that  the  party  in- 
of  the  person  hibited  should  proceed  in  the  cause.  Equity,  in  short, 
Comlsoflaw  ^^^^  in  personam.  In  all  cases,  therefore,  where  by 
must  not  be      accident,  mistake,  or  fraud,  or  otherwise,  a  party  has 

made  a  means  r  •         j         .  •  t  •  .       <• 

of  committing  ^^  untair  advantage  m  proceedings  in  a  court  of 
fraud.  ]aw,  which  must  necessarily  make  that  court  an  in- 

strument of  injustice,  and  it  is  therefore  against  con- 
science that  he  should  use  that  advantage,  a  court  of 
equity  will  restrain  him  from  using  that  advantage 
which  he  has  thus  improperly  gained  (a). 


Courts  of 
(Hjuity  may 
rt's-tniin  pro- 
cn'd:iii^  in 
a  toroi:;n 
court,  if  the 
p.irtii's  are 
within  their 
jurisdiction. 


Upon  the  same  principle,  although  the  courts  of  one 
country  have  no  authority  to  stay  proceedings  in  the 
courts  of  another,  thev  have  an  undoubted  authoritv 
to  control  all  persons  and  things  within  their  own  terri- 
torial limits.  Where,  therefore,  both  parties  to  a  suit 
in  a  foreign  country  are  resident  within  the  jurisdiction 
of  the  court  of  equity,  it  will  i^estrain  either  party 
from  proceeding  in  a  suit  out  of  its  jurisdiction.  They 
do  not  pretend  to  direct  or  control  the  foreign  court, 
but,  without  regard  to  the  situation  of  the  subject- 
matter  of  the  dispute,  they  consider  the  equities  between 
the  parties,  and  decree  in  per,<onnm  according  to  those 
equities,  and  enforce  obedience  to  their  decrees  by 
process  in  ptri^onam  [h). 


Equity  ffnints  It  would  be  difficult  to  enumerate  all  the  cases 
the'ronu^irai  where  courts  of  equity  would  grant  an  injunction, 
law  wou.d'  Ihj   whether  generally  or  to  stay  proceedings  at  law.  They 

Pols  i^uld  w^^l  »ff^^  *^^^  ^^'1^^'*'  ^^^  ^^^y  where  the  defendant 
u»  had.  would  havo  a  complete  remedy  at  law  if  he  were  in 

And  al*!"*  in  •r^i-  -a  ri^xii 

ci<»e<of  purely  possession  of  the  appropnate  proofs,  but  also  where 

eiviiiihle         tho  rights  of  the  parties  are  wholly  equitable  in  their 

"  nature,  or  incapable,  under  the  circumstances,  of  being 


(rf^  St.  875.  SS5. 

yi)  TVftfiViMcr.'M  T.  •^-(r.'5y.  3  Mt.  k  K.  106 ;  H^pe  t.  CWw^iV,  L,  B. 
1  Ch.  320 ;  CW«^\»  Inm  0>.  V.  Jf^dkim,  »  H.  L.  Cm.  416 — 13*7. 
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asserted  in  a  court  of  law.  A  brief  enumeration  of 
some  of  the  chief  cases  in  which  a  court  of  equity 
grants  this  mode  of  relief  will  best  illustrate  the  scope 
of  its  jurisdiction  (c). 

Where  an  instrument  has  been  obtained  by  fraud,  or  Equity  will 
undue  influence,  the  court  of  equity  will  restrain  pro-  ^^ngs^m'an 
ceedings  at  law  on  it.     Thus,  where  a  young  man,  an  instrument 
oflBcer  in  the  army,  soon  after  coming  of  age,  became  fraudV  undue 
liable  upon  bills  of  exchange,  for  the  accommodation  influence, 
of  his  superior  oflScer,  to  the  defendant,  a  money-lender 
by  profession ;  and  upon  negotiations  for  getting  in 
the  bills,  the  defendant  agreed  to  postpone  them  for 
twelve  months,  and  induced  the  plaintiff,  upon  repre- 
sentations of  his  trouble  and  expense  in  procuring  the 
postponement  of  the  bills,  to  give  him,  in  consideration 
of  such  trouble  and  expense,  a  further  promissory  note ;  Onus  on  party 
the  court  not  finding  in  the  answer  a  satisfactory  ex-  i^gtrumcnt 
planation  of  these  transactions,  sustained  an  injunction  under  circum-  I 

.,^,         ,-,.  J.  .1  -1.    stances  of  8U8- 

agamst  the   defendant  proceedmg  at  law   upon  nis  pjci^n  to 

securities  (rf).  prove  *ow« 

Suppose,  again,  an  executor  or  administrator  should  Where  assets 
be  in  possession  of  abundant  assets  to  pay  all  the  debts  ^y  ^^  executor 
of  the  deceased,  and  by  an  accidental  fire,  or  by  a  rob-  or  adminbtra- 
bery,  without  any  default  on  his  part,  a  great  portion  ^jg  default, 
of  them  should  be  destroyed,  so  that  the  estate  should  ^^^^i  ^iW 
be  deeply  insolvent ;  in  such  a  case  he  might  be  sued  ceedings  at 
by  a  creditor  at  law,  and  would  have  no  defence  ;  for  ^*^  ^y  credit- 

•'  '  .  ors. 

when  he  once  becomes  chargeable  with  the  assets  at 
law,  he  is  for  ever  chargeable,  notwithstanding  any 
intervening  casualties.  But  courts  of  equity  will  re- 
strain proceedings  at  law,  in  cases  of  this  sort,  upon 
the  purest  principles  of  justice  (e). 

(e)  St  882. 

(rf)  Lloyd  Y.  Clark,  6  Beav.  309 ;  Tyler  y.  Tatet,  L.  R.  11  Eq.  265. 

(«)  Crom  T.  Smithy  7  East,  258 ;  Croft  v.  Lyndtey,  Freem.  Ch.  1. 
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A  party  who         So  again^  where  a  party  has  only  an  equitable  title, 

ei"uifclbfe*Utle  *  pl^iii^^iff  ^^  1*^*  having  only  a  legal  title,  will  be  re- 
protoctcd  strained  from  pursuing  tiiat  title  in  a  court  of  common 
XhLTbarela^-  Thus,  in  Newlands  v.  Patpiter  (f),  persooaV 
lej^al  title.  chattels  were  bequeathed  to  a  single  woman  for  her 
trus*^  for*  separate  use,  but  without  the  intervention  of  trustees ; 
wife  of  her  upon  her  marriage  this  property  was  taken  in  execu- 
^e^l'^nor'  *ion  for  the  debt  of  her  husband,  who,  in  law,  was 
vested  in  other  deemed  the  legal  owner ;  it  was  held,  however,  that 
trustees.  ^^^^  husband  was  a  trustee  for  his  wife,  and  an  injunc- 

tion was  issued  to  restrain  the  sale  under  the  writ  {</). 

If  a  represent-  It  is  a  very  old  head  of  equity  that,  if  one  person 
ation  be  makes  a  representation  to  another  as  an  indacement 

made,  in-  ^ 

ducing  an-  to  him  to  act,  and  he  thereupon  acts  upon  the  faith  of 
other  to  do       ^]^^^  representation,  the  former  shall  make  it  ffood. 

an  act,  it  must  ^  .  ,  .  *^ 

be  made  good.  A.,  the  lessee  of  a  building  lease,  in  which  there  was 
a  covenant  to  erect  houses  on  three  plots  of  land  in  a 
specified  manner,  sold  one  of  the  houses  to  B.,  the 
plaintiff's  predecessor  in  title,  to  whom  he  represented 
that  he  was  restricted  from  building,  so  as  to  obstruct 
the  sea  view.    A.,  in  the  sub-lease  granted  to  B.,  coven- 
anted to  observe  the  lessee's  covenants  in  the  original 
lease,  but  subsequently  surrendered  the  old  lease  to 
his  lessor,  and  a  new  lease  without  the  restrictive 
covenant  was  granted  to  him  in  lieu  thereof ;  and  A. 
commenced  building,  contrary  to  the  original  coven- 
ant.    Upon  a  bill  filed  by  the  plaintiff,  it  was  held 
A  party  claim-  that  he  was  entitled  to  an  injunction  (A).     It  has  upon 
himself  and     8^°^^^*=^^  principles  been  held  that  where  a  person  claim- 
standing  by      ing  a  title  in  himself,  is  privy  to  the  fact  that  another 
deals  ^vith  the  P^^ty  is  dealing  with  the  property  as  his  own,  he  will 
property  as      be  restrained  from  asserting  his  own  title  against  a 

his  own  rfl" 

strained!  title  Created  by  such  other  person,  although  he  derives 

no  benefit  from  the  transaction  (i).     And  the  same 

(/)  4  My.  &  Cr.  408. 

(a)  Langton  v.  Horton,  3  Bear.  464  ;  Ptfke'r.  Northwood^  1  Bear.  152. 
(h)  Piggott  ?.  Stratton,  1  Do  6.  F.  &  Jo.  33 ;  Slim  T.  Croucher,  1  D« 
G.  F.  &  Jo.  618. 

(0  Niehohon  t.  Mooper,  4  My.  k  Cr.  186. 
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doctrine  is  applicable  where  a  person  having  a  title  to 
an  estate  stands  by  and  suffers  a  person  ignorant  of  it 
to  expend  money  upon  the  estate.  In  sach  cases^  the 
person  who  has  so  expended  money  will^  in  equity,  be 
indemnified  for  his  expenditure  on  eviction,  by  the  real 
owner,  for  it  would  be  inequitable  for  him  to  profit  by 
his  own  fraud  (J). 

Another  class   of  cases  in  which  injunctions   are  rnjanction  on 
granted  against  proceedings  at  law,  is  where  there  has  biu^*S' 
already  been  a  decree  upon  a  creditor's  bill  for  the  ministntum. 
administration  of  assets.     Such  a  decree  is  considered 
in  equity  to  be  in  the  nature  of  a  judgment  for  all  the 
creditors ;  and,  therefore,  if  subsequently  to  it  a  bond 
creditor  should  sue  at  law,  the  court  of  equity  in  which 
the  decree  is  made  will,  in  the  assertion  of  its  jurisdic- 
tion, restrain  him  from  proceeding  in  his  suit  (k), 

A  party  will  not  be  permitted  to  sue  for  the  same  A  party  can- 
thing  and  for  the  same  purpose,  in  equity  as  well  as  MvenJ  raito 
in  another  courts  but  will  be  put  to  his  election  to  sue  ^ot  one  and 
in  one  or  the  other  (Q.     The  only  exception  to  this  pJJe!""*  ^'*'" 
general  rule  being  in  the  case  of  a  mortgagee  who  may  Except  in  the 
pursue  all  his  remedies^  whether  at  law  or  in  equity,  gagees. 
at  the  same  time  (m). 

Courts  of  equity  will  grant  an  injunction  to  protect  Equity  pro- 
their  own  officers,  who  execute  their  processes,  against  ^^J^^il^ 
any  suits  brought  against  them  for  acts  done  under  or  execute  the 
in  virtue  of  such  processes.     The  ground  of  this  asser-  thriwnrt.^ 
tion  of  jurisdiction  is,  that  courts  of  equity  will  not 
suffer  their  processes  to  be  examined  by  any  other 


(J)  Neuom  t.  ddrkton,  4  Hare,  97 ;  Damn  ▼.  Spurrier,  7  Vee.  235. 
(k)  Morr%€€  T.  Bank  o/  England,  Gas.  t  Talb.  217  ;  Ferry  t.  FMipt, 
Ves.  38,  39 ;  Buries  t.  fbpplewell,  10  Sim.  383. 
(/)   Vaughan  T.  WeUh,  Moe.  210 ;  Oedye  ▼.  Montraee,  5  W.  R.  537. 
(«•)  See  Falmer  t.  Hendrie,  27  Beav.  349;  Sehoole  t.  Sall^  I  S.  & 


10 
L.'l76. 


484  coNci;  rrent^^j  u  kisdiction. 

courts.     If  they  are  irregular,  it  is  the  duty  of  courts 
of  equity  themselves  to  apply  the  proper  remedy  (»). 

In  what  cases  There  are,  however,  cases  in  which  courts  of  equity 

norstay  pro-  ^^^^  ^^^  exercise  any  jurisdiction  by  way  of  injunction 

ccedings  at  to  stay  proceedings  at  law.     In  the  first  place,  they 

iTcrirainal  ^^^^  ^^^  interfere  to  stay  proceedings  in  any  criminal 

matters,  or  in    matters,  or  in  cases  not  strictly  of  a  civil  nature ;   as 
matters  not        /*      •      i  •     i*   i  <  i 

purely  civil,  ^^^  instance,  on  an  indictment,  or  a  mandamus,  or  an 
information  (o).  But  this  restriction  applies  only  to 
cases  where  the  parties  seeking  redress  by  such  pro- 
ceedings are  not  the  plaintiffs  in  equity ;  for  if  they 
are,  the  court  possesses  power  to  restrain  them  person- 
ally from  proceeding  at  the  same  time  upon  the  same 
matter  of  right  for  redress  in  the  form  of  a  civil  suit 
and  of  a  criminal  prosecution  (p). 

Where  the  A  court  of  equity  has  no  jurisdiction  to  relieve  a 

around  of  de-  plaintiff  against  a  judgment  at  law  where  the  case  in 
equally  aTail-  equity  proceeds  upon  a  ground  equally  available  at  law 
able  at  law.  ^^^  ^^  equity,  unless  the  plaintiff  can  establish  some 
special  equitable  ground  for  relief  (q).  And  now  that 
equitable  defences  can  be  pleaded  at  common  law 
still  less  will  equity  give  relief  (r).  It  is  no  ground 
for  equitable  interference  that  a  party  has  not  effect- 
ually availed  himself  of  a  defence  at  law,  or  that  a 
court  of  law  has  erroneously  decided  a  point  of  pare 
law  (s). 

As  a  rule  a  "  It  is  not  sufficient,''  says  Lord  Redesdale,  '*  to 

matter  duly       show  that  injustice  has  been  done,  but  that  it  has 


(m)  St.  891;  Jf<TyT.^oo^',cited2  Dick.  619;  JTanrrx.MiekkikiCMi, 
1  Dr.  &  Sm.  49 ;  He  Jamet  Campbell,  3  De  G.  M.  &  G.  585. 

(o)  Holder itaffe  y.  Saunders,  6  Afod.  16 ;  Montague  ▼.  Dudman^  2  Tea. 
396. 

(p)  Mayor  of  Tork  v.  Pilkington,  2  Atk.  302  ;  St.  893. 

{q)  JTarrisofi  v.  Nettleship,  2  My.  &  K.  423. 

(r)  Farebrother  V.  WeUhtnan,  3'Drew.  122. 

(«)  Simpson  v.  ffovdett,  3  My.  &  Cr.  108 ;  Protktroe  T.  Rrwum^  2 
Swanst.  227,  233;    JFare  t.  Horicood,  14  Yes.  31. 
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been   done  under  circumstances  that  authorise   the  adjudicated 
court  to  interfere.     Because  if  a  matter  has  already  mon^lawcourt 
been  investigated  in  a  court  of  justice,  according  to  the  cannot  be  re- 
common  and  ordinary  rules  of  investigation,  a  court  ^^^^^  ^ 
of  equity  cannot  take  on  itself  to  enter  into  it  again. 
Rules  are  established,  some  by  the  legislature,  some 
by  the  courts  themselves,  for  the  purpose  of  putting 
an  end  to  litigation.     And  it  is  more  important  that 
an  end  should  be  put  to  litigation  than  that  justice 
should  be  done  in  every  case.     The  inattention   of 
parties  in  a  court  of  law  can  scarcely  be  made  a  sub- 
ject for  the  interference  of  a  court  of  equity.     There 
may  be  cases  cognisable  at  law,  and  also  in  equity, 
and  of  which  cognisance  cannot  be  effectually  taken 
at  law ;  and,  therefore,  equity  does  sometimes  inter- 
fere, as  in  cases  of  complicated  accounts,  where  the 
party  has  not  made  defence,  because  it  was  impossible 
for  him  to  do  it  effectually  at  law.     So  where  a  verdict  Except  in 
has  been  obtained  by  fraud,  or  where  a  party  has  brother iTCcia'l 
possessed  himself  improperly  of  something,  by  means  circumstances. 
of  which  he  has  an  unconscientious  advantage  at  law, 
which  equity  will  either  put  out  of  the  way  or  restrain 
him  from  using.     But  without  circumstances  of  that 
kind,  I  do  not  know  that  equity  ever  does  interfere  to 
grant  a  trial  of  a  matter  which  has  been  already  dis- 
cussed in  a  court  of  law,  a  matter  capable  of  being 
discussed  there,  and  over  which  a  court  of  law  had  full 
jurisdiction  {t)," 

By  the  Common  Law  Procedure  Act  1854  (u),  the  Equitable  de- 
courts  of  common  law  have  power  to  receive  pleas  of  at^commra'*^ 
defence  on  equitable  grounds.    The  equitable  plea,  law. 
however,  will  only  be  admissible  in  such  cases  as, 
having  regard  to  the  machinery  of  the  courts  of  law 
and  the  forms  of  the  proceedings  therein,  complete 
justice  can  thereby  be  done  between  the  parties.     In 

(0  Bateman  T.  Willot,  1  Sch.  k  Lef.  204—206 ;  Leiteh  t.  Leiteh,  11 
Or.  81. 

{u)  17  k  18  Vict.,  c.  125,  b.  83. 
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all  such  cases^  therefore,  where  the  defendant  will  be 
But  only  in      only  entitled  to  such  a-  modified  relief  as  cannot  pro- 
c^ti Y^''^  perly  be  dealt  with  by  a  court  of  law,  he  will  still  have 
equity  would    to  resort  to   a  court  of  equity.     In  Jeffs  y.  Day  (i')> 
SiW  *    Blackburn,  J.,  says,  "  Under  the  Common  Law  Pro- 
and  perpetual  cedure  Act   1854,  we  have  jurisdiction  to  entertain 
mjunc  ion.       equitable  defences ;  but  we  can  only  allow  such  pleas 
to  be  pleaded  as,  if  proved,  would  be  a  simple  bar  to 
the  action,  and  would  entitle  the  defendant  to  the 
common  law  judgment,  'that  the  plaintiff  take  no- 
thing by  his  writ,  and  that  the  defendant  go  thereof 
without  day,'  which  would  in  effect  be  equivalent  to 
ek  perpetual  injuiiction  in  a  court,  of  equity/' 

Defendant  Although  there  is  an  equitable  defence  at  law,  the 

^*°°°eUed  to    ^^f®^^^^**  Cannot  be  compelled  to  plead  such  equit- 

plead  an  equi-  able  defence,  but  may  at  once  come  into  equity  for 

ftt^law^*^*"^    an  injunction  to  restrain  the  action.     The  Act  is  only 

pei*missive.     To  say  that  where  a  man  has  a  good 

equitable  defence  he  must  proceed  at  law,  and  plead 

that  equitable  defence,  is  in  effect  to  make  imperative 

that  which  the  legislature  has  made  optional  {w), 

II.TInjunc-         II.    Injunctions   to    restrain  wrongful   acts    of  a 

of  a  special 

Two  classes.         ^^^  equitable  jurisdiction  under  this  head  may  be 
divided  into  two  classes. 

1.  Injunctions  to  enforce  a  contract  or  to  forbid  a 
breach  of  it. 

2.  Injunctions  to  prevent  a  violation  of  the  rights 
of  other  parties  independently  of  mere  contract. 

1.  Injunction       1.  With  reference  to  injunctions  to  enforce  a  eon- 
contnwt.^        tract,  or  to  forbid  a  violation  of  its  terms,  the  jurisdic- 

(v)  L.  R.  1  Q.  B.  374. 

(w)  Gompertz  y.  Fooky,  4  Drew.  463 ;    Kingnford  v.  Swinfant,  28 
li.  J.  Ch.  413. 
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tion  of  equity  may  almost  be  said  to  be  co-extensive 
with  its  power  to  compel  specific  performance.  What-  Supplemental 
ever  duty  a  court  of  equity  will  compel  a  party  to  diction^  t"*' 
perform,  it  will  generally^  on  the  other  hand^  restrain  compeUpe- 
him  from  violating  (x).  And  in  many  cases,  where,  ^^^*'^^'^"" 
from  the  nature  of  the  subject-matter,  the  court  does 
not  decree  specific  performance,  on  the  ground  of  its 
inability  to  carry  such  decree  into  eifect,  it  will  grant 
an  injunction  to  restrain  the  doing  of  an  act  contrary 
to  the  tenor  of  the  contract ;  find  in  effect,  though 
indirectly,  compels  a  specific  performance  of  the  con- 
tract. Thus  in  the  case  of  Catt  v.  Tourle  (y),  the 
plaintiff,  a  brewer,  sold  a  piece  of  land  to  the  trustees 
of  a  freehold  land  society,  who  covenanted  that  he 
should  have  the  exclusive  right  of  supplying  beer  to 
any  public-house  erected  on  the  land  so  sold.  The 
defendant,  a  member  of  the  society,  who  was  also  a 
brewer,  acquired  a  portion  of  the  land,  with  notice  of 
the  covenant,  and  erected  on  it  a  public-house,  which 
he  supplied  with  his  own  beer.  On  a  bill  filed  to 
restrain  the  defendant  from  supplying  beer,  the  court 
held  that  the  covenant,  though  in  terms  positive,  was 
in  substance  negative,  and  granted  an  injunction 
accordingly. 

It  is  evident  that  where  a  contract  is  not  to  do  a  Injunction  a 
thing,  which  contract  is  capable  of  being  enforced  in  g).  perfornT^' 
equity,  it  may  be,  and  naturally  is,  enforced  by  the  ance  of  nega- 
court  by  means  of  an  injunction  restraining  the  doing  ^"e^^* 
of  that  act  («).  Therefore,  where  articles  were  executed 
by  the  plaintiffs,  who  resided  very  near  the  church  of 
Hammersmith,  and  the  parson,  churchwardens,  over- 
seers, and  some  other  inhabitants  of  the  parish,  by 
which  the  plaintiffs  covenanted  to  erect  a  new  cupola, 
clock,  and  bell  to  the  church ;  and  the  other  parties 
covenanted  that  a  bell  which  had  been  daily  rung  at 


(x)  Drew,  on  Injunctions,  260. 

(y)  L.  R.  4  Ch.  654. 

(z)  Zutnley  v.  Warner,  1  D©  G.  M,  &  G.  616. 


the  other. 


488  CONCURRENT   JURISDICTION. 

five  o'clock  in  the  morning,  to  the  great  annoyance  of 
the  plaintiffs,  should  not  be  rung  during  the  lives  of 
the  plaintiffs,  or  the  survivors  of  them ;  the  plaintiffs 
performed  their  part  of  the  agreement,  but  the  bell, 
after  two  years,  was  rung  again  :  the  agreement  was 
specifically  enforced  against  the  parish  authorities  by 
means  of  an  injunction  (a). 

Court  of  It  seems  to  be  now  settled  that  the  inability  of 

equitj;  may      equitv  to  compel  the  specific  performance  of  one  part 

restrain  the  ^      ^  ^  5  ^  jx.-i.ir- 

breach  of        of  an  agreement  is  not  per  se  a  ground  tor  its  reinsmg 
part  of  an        ^^  enioin  acfainst  the  breach  of  another  part  of  the 

agreement,  J  o  .       _        ,  .__  ,,.       ^    ,.j^ 

though  it  can-  agreement.  Thus,  in  Lumley  v.  Wagn&t'  (6),  J .  \\ . 
specmr^i-  agreed  with  W.  L.  that  she  would  sing  at  B.  L.'s 
formance  of  theatre  during  a  certain  period  of  time,  and  would 
not  sing  elsewhere  without  his  written  authority. 
The  court  granted  an  injunction  against  J.  W.  sing- 
ing at  a  rival  theatre.  The  Lord  Chancellor  said, 
"  The  present  is  a  mixed  case,  consisting  not  of  two 
correlative  acts  to  be  done,  one  by  the  plaintiff,  and 
the  other  by  the  defendant,  ....  but  of  an  act  to 
be  done  by  J.  W.  alone,  to  which  is  superadded  a 
negative  stipulation  on  her  part  to  abstain  from  the 
commission  of  any  act  which  will  break  in  upon 
her  affirmative  covenant,  the  one  being  ancillary  to, 
concurrent,  and  operating  together  with  the  other. 
The  agreement  to  sing  for  the  plaintiff  during  three 
months  at  his  theatre,  and  during  that  time  not  to 
sing  for  anybody  else,  is  not  a  correlative  contract ;  it 
is  in  effect  one  contract ;  and  though  beyond  all  doubt 
this  court  could  not  interfere  to  enforce  the  specific 
performance  of  the  whole  of  this  contract,  yet  in  all 
sound  construction,  and  according  to  the  true  spirit 
of  the  agreement,  the  engagement  to  perform  for  three 
months  at  one  theatre  must  necessarily  exclude  the 
right  to  perform  at  the  same  time  at  another  theatre. 

(«)  Martin  v.  Nutkin,  2  P.  Wms.  2(?6 ;  £arret  v.  Blagrttve^  5  Yes.  555; 
S.  C.  6  Ves.  104 ;  Fiy  on  Spec.  Perf.  329. 
{b)  1  De  G.  M.  k  G.  616. 


INJUNCTION.  489 

"  It  was  objected  that  the  operation  of  the  injunc- 
tion in  the  present  case  was  mischievons^  excluding 
the  defendant^  J.  W.,  from  any  other  theatre,  whilo 
the  court  had  no  power  to  compel  her  to  perform 
at  Her  Majesty's  Theatre.  It  is  true  that  I  have 
not  the  means  of  compelling  her  to  sing,  but  she  has 
no  cause  of  complaint  if  I  compel  her  to  abstain  from 
the  commission  of  an  aot  which  she  has  bound  herself 
not  to  do,  and  thus  possibly  cause  her  to  fulfil  her 
engagement.  The  jurisdiction  which  I  now  exercise 
is  wholly  within  the  power  of  the  court ;  and  being 
of  opinion  that  it  is  a  proper  case  for  interfering,  I 
shall  leave  nothing  unsatisfied  by  the  judgment  I 
pronounce  (c)" 

But  where  the  terms  of  a  contract  are  such  that  the  No  specific 
court  cannot  superintend  so  as  to  secure  the  perform-  ^^ere^ourt 
ance  by  a  plaintiff  on  his  part,  it  will   not  decree  cannot  secure 

»n  n  ^  •/•  _j*  1      performance 

specific  performance ;  and  if,  on  non-pertormance  by  u  ^^  pj^. 
a  plaintiff,  both  parties  cannot  have  equal  justice,  it  ^- 
will  not,  in  the  absence  of  an  expi-ess  negative  coven- 
ant, and  where  the  contract  cannot  be  split  into  two 
separate  and  independent  portions,  and  the  negative 
part  enforced,  g^nt  an  injunction  to  restrain  acts,  the 
doing  of  which  is  inconsistent  with  the  maintenance 
of  the  contract  (cZ). 

2.  Injunctions  to  prevent  a  violation  of  the  rights  2.  Injunctions 
of  other  parties,  independently  of  mere  contracts.        Siserinde. 

pendent  of 

It  may  be  laid  down  as  a  general  rule  that  wherever  ^^t™c^- 
a  right  exists,  or  is  created,  a  violation  of  that  right  there  is  a 
will  be  prohibited,  subject  to  the  limitation  that  the  P^^^  ^^^ 
right  is  such  an  one  as  is  cognisable  by  the  law.     It  for  iu  breach, 
follows,  therefore,  that  the  restraining  process  of  equity  ^InLabfe  bv* 

a  court  of 

(e)  Montague  ▼.  Flockton,  L.  R.  16  Eq.  189.  But  see  Wolverhampton  juatice. 

Bailway  y.  London  f  North  Wftem  Railway,  L.  R.  16  £q.  440  ;  Foih- 

ergiU  v.  Rowland,  L.  R.  17  £q.  141. 

(d)  Joyce  on  Injunctions,   204;  Peto  t.  Brighton^  UekJUldy  ^  Tim' 

hridge  Wells  Railway  Company,  11  W.  R.  874. 
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will  apply  to  the  whole  range  of  rights  and  daties 
which  are  recognised  as  enforceable  by  law.     And  it 
must  also  be  remembered  that  though  the  jurisdiction 
of  equity  is  in  principle  so  extensive,  it  is  restrained 
and  modified  by  considerations  of  expediency  and  con- 
Equity  will      venience  ;  and  that  equity  will  not  interfere  where  the 
where  legal     breach  of  a  duty,  or  the  violation  of  a  pght,  may  be 
remedy  is        completely  and  adequately  paid  for  by  damages  at 
law.     It  is  proposed  now  to  consider  a  few  of  the 
more  important  and  common  cases  in  which   equity 
interferes  by  injunction  to  restrain  breaches  of  duty 
or  violations  of  right. 

1.  Jarisdiction      1.  In  cases  of  waste, 
in  esses  of 

waste.  Waste  may  be  defined  as  the  destructive  or  material 

alteration  of  things  forming  an  essential  part  of  the 
inheritance  (e). 

Arose  from  The  jurisdiction  of  equity  to  restrain  waste  arose, 

incompetency   ^g  [^  most  other  cases,  from  the  incompetency  of  the 
of  common  '  .  . 

law.  common  law  to  give  adequate  relief.     The  jurisdiction 

Common  law    ^^  common  law  with  reffard  to  waste  may  be  thus 

powers  OTcr  ^  ^ 

waste.  shortly  stated.  By  the  Statutes  of  Marlebridge  (/),  of 

Gloucester  (g),  and  of  "Westminster  (A),  a  writ  of 
waste  may  be  brought  by  him  who  hath  the  immediate 
estate  of  inheritance  in  reversion  or  remainder  against 
the  tenant  for  life,  tenant  in  dower,*  tenant  by  the 
courtesy,  or  tenant  for  years ;  it  may  also  be  brought 
by  one  tenant  in  common  or  joint-tenant  against 
another  who  wastes  the  estate  held  in  common  or 
joint-tenancy.  But  it  does  not  lie  between  co- 
parceners  {i). 

In  what  cases      But   courts  of  equity  have  by  no  means   limited 


i: 


[e)  Tndor*8  Real  Property  Cases,  90. 
;/)  62  Hen.  HI. 
L)  6  £dw.  I.,  c.  6. 
(h)  13  Edw.  I.,  c.  22. 
(0  3  Black.  Com.  227, 228  ;  Jeferaon  t.  Bishop  of  Durham^  1  Bos.  & 
PuU.  120. 
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themselves  to  an  interference  in  cases  of  this  sort,  equity  intcr- 
They   have    extended  this   salutary   relief   to   cases 
where  the  remedies  provided  in  the  courts  of  common 
law  cannot  be  made  to  apply ;  and  where  the  titles 
of  the  parties  are  purely  of  an  equitable  nature ;  and 
where  the  waste  is  what  is  commonly,  although  with 
no    great   propriety  of  language,  termed    equitable 
waste(j),   meaning  acts    which  are  deemed  waste  Equitable 
only  in  courts  of  equity ;  and  where  no  waste  has  ^■■'®* 
been  actually  committed,  but  is  only  meditated  or 
apprehended,    equity   will   interfere   by   a    bill   quia 
timet  (k). 

In  the  first  place,  there  are  many  cases  where  a  Cases  where  a 
person  is  dispunishable  at  law  for  committine:  waste,  P^^J  vi^*^** 

^  r  ^  ^  o  '  punMhable  at 

and  yet  a  court  of  equity  will  enjoin  him.  As  where  law. 
there  is  a  tenant  for  life,  remainder  for  life,  remainder 
in  fee,  the  tenant  for  life  will  be  restrained  by  in- 
junction from  committing  waste ;  although,  if  he 
did  commit  waste,  no  action  of  waste  could  lie 
against  him  by  the  remainder-man  for  life,  for  he 
has  not  the  inheritance ;  nor  by  the  remainder-man 
in  fee,  by  reason  of  the  interposed  remainder  for 
life  (Z). 

So  where  a  tenant  for  life  holds  his  estate  without  As  where  a 
impeachment  of  waste,  he  may  fell  timber,  open  new  ^^^  J||g  ^^^® 
mines  or  pits,  and  will  have  full  property  in  the  pro-  legal  right  to 
duce  (m).      This  is  his  legal  right,  and  if,  in  exercising  *^^"™*'  '^*•^• 
that  right,  he  is  guilty  of  malicious,  extravagant,  and 
capricious  waste,  such  as  pulling  down  and  dismant* 
ling  a  mansion-house  (n),  or  felling  timber  planted 
or  left  standing  for  ornament  or  shelter  of  a  mansion- 

(y )  Doumahire  ▼.  Sandys,  6  Ves.  109, 110.    Bat  see  now  36  &  37  Vict., 
e.  66,  8.  26,  {  3. 

(*)  St.  912. 

(I)  Garth  t.  Cotton,  1  Ves.  8r.  624,  655,  8.  c. ;  1  L.  C.  697. 

(m)  Co.  Litt.  220  a  ;  Lewin  Bowleses  Case,  11  Co.  79  b» 
,    (w)   Vane  r.  Barnard^  2  Vem.  738. , 
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house  or  groands  (o),  though  there  is  no  remedy  at 
common  law,  he  will  be  restrained  in  equity.     And 
Tenant  in  tail  the  same  rule  will  be  applied  to  a  tenant  in  tail  after 
itv*of^Mue^^^"  possibility  of  issue  extinct^  who  has  the  same  power 
extinct.  to  commit  waste  as  a  tenant  for  life^  without  impeach- 

ment of  waste  (p). 


Cases  where 
the  aggrieved 
party  has 
purely  an 
tquitable 
title. 

Mortgagor 
and  mort- 
gagee. 


In  the  next  place,  courts  of  equity  will  grant  an 
injunction  in  cases  where  the  aggrieved  party  has 
a  purely  equitable  right,  and,  indeed,  it  has  been 
said  that  these  courts  will  grant  it  more  strongly 
where  there  is  a  trust-estate  {q).  Thus,  for  instance, 
in  cases  of  mortgagees,  if  the  mortgagor  in  possession 
should  fell  timber  on  the  estate,  and  thereby  the 
security  would  become  insufficie|it,  but  not  otherwise, 
a  court  of  equity  will  restrain  the  mortgagor  by 
injunction  (r).  On  the  other  hand,  a  mortgagee  in 
possession  will  not  be  permitted  to  waste  the  estate, 
unless  the  security  prove  defective,  in  which  case 
the  court  will  not  restrain  him  from  felling  timber, 
the  produce  being,  of  course,  applied  in  ease  of  the 
estate  («). 


Permissiye 
waste  not 
remediable 
in  equity. 


It  seems  that  courts  of  equity  have  no  jurisdiction 
in  cases  of  permissive  waste  by  a  tenant  for  life  hay- 
ing the  legal  estate  {t) ;  permissive  waste  being  defined 
as  an  act  of  omission — ^as  not  doing  repairs,  whereby 
houses  are  suffered  to  fall  into  decay  (u). 


2.  Nuisances.       2.  In  Cases  of  nuisances. 

Public  nui-  In  casos  of  public  nuisances,  properly  so  called,  an 

^"indfcteoent,  indictment  lies  to  abate  them,  and  punish  the  offend- 

(o)  JioU  Y.  SomtrpiUe,  2  Eq.  Ca.  Abr.  769  ;  MorrU  y.  Jforrit,  15  Sim. 
505  ;  Mickkthwaite  y.  Micklethwaite,  1  Da  G.  &  Jo.  519. 

{p)  Att'Gen,  Y.  J),  of  Marlborough,  3  Madd.  538 ;  AbrahOi  r,  BmU^ 
2  Swaast.  172. 

(g)  Sobinton  r.  Litton,  3  Atk.  209. 

(r)  King  Y.  Smith,  2  Hare,  239 ;  JRun  y.  Mills,  7  Gr.  145. 

M  Witkerington  y.  Banks,  Sel.  Ch.  Ca.  31. 

\t)  Potpys  Y.  Blagrave^  Kay,  495  ;  4  De  G.  M.  &  G.  448. 

(u)  Inst.  145. 


INJUNCTION, 


493 


era.     But  an  information  also  lies  in  equity  to  redress  !>«*  tometimes 
the  grievance  by  way  of  injunction.     Thus  informa-  junction  on 
tions  have  been  maintained  against  a  public  nuisance  J}^^™*^*''* 
by  stopping  a  highway.     But  the  question  of  nuisance 
or  not  must,  in  cases  of  doubt,  be  tried  by  a  jury ;  and 
the  injunction  will  be  granted  or  not  as  that  fact  is 
decided  (y). 

As  a  rule,  a  suit  of  this  nature  is  instituted  by  the 
Attorney-General,  or  he  is  made  a  party,  as  represent- 
ing  the  public.     But  when  a  private  person  suffers  a 
special  and  peculiar  injury  distinct  from  that  of  the 
public  in  general,  in  consequence  of  a  public  nuisance.  Public  nui- 
he  will  be  entitled  to  an  injunction  and  relief  in  equity,  J^cfJ^*"*"*^ 
which  may  thus  compel  the  wrong-doer  to  take  active  damage, 
measures  against  allowing  the  injury  to  continue  (w), 
and  in  such  a  case  the  Attorney-General  need  not  to 
be  a  party  (x). 

'  In  regard  to  private  nuisances  the  interference  of  Eqnity  has 
courts  of  equity  by  way  of  injunction  is  undoubtedly  |^  ^^^^  JJ- 
founded  upon  the  ground  of  restraining   irreparable  private  nui- 
mischief,  or  of  suppressing  vexatious  and  interminable 
litigation,  or  of  preventing  multiplicity  of  suits.     It 
is  not  every  nuisance  which  will  justify  the  interposi- 
tion of  a  court  of  equity.     There  must  be  such   an 
injury  as  from  its  nature  is  not  susceptible  of  being  But  it  will 
adequately  compensated  by  damages  at  law,  or  such  ^^ere  it  can  W 

as,  from  its  continuance  or  permanently  mischievous  compensated 
y  •  1  •  •        by  damages, 

character,  must  occasion  a  constantly  recurring  griev- 
ance, which  cannot  be  otherwise  prevented,  save  by 
an  injunction  (^).  Thus  it  has  been  said,  that  every 
common  trespass  is  not  a  foundation  for  an  injunction, 
where  it  is  only  contingent,  fugitive,  or  temporary. 

(r)  St.  923 :  Att.-Oen.  y.  Cleaver,  18  Yes.  217 ;  jRtpon  t.  ffohart,  3  My. 
&  K.  169,  179. 
{w)  St.  924  a. 
(x)   JTood  Y.  SuUliffe,  2  Sim.  N.  S.  163. 

FithmotifferM*  Co.  T.  Bast  India  Co.,  1  Dick.  163. 


(y) 
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But  if  it  is  continued  so  long  as  to  become  a  nuisance, 
the  person  committingit  ought  to  be  restrained.  So 
a  mere  diminution  of  the  value  of  property  by  a  nui- 
sance, without  irreparable  mischief^  will  not  furnish  any 
foundation  for  equitable  relief  (z). 

Where  injury       On  the  other  hand,  where  the  injury  is  irreparable, 
u  irrepara  e.  ^^  where  loss  of  health  (a),  loss  of  trade,  destruction 
of  the  means  of  subsistence,  or  permanent  ruin  to  pro- 
perty, may  or  will  enstie  from  the  wrongful  act,  in 
every  such  case  courts  of  equity  will  interfere  by  in- 
junction (J).     Thus,  for  example,  where  a  party  builds 
Barkeniiii;       so  near  the  house  of  another  party  as  to  darken  his 
ancient  ig  u.  ^^Jq^q^  against  the  clear  rights  of  the  latter,  either 
by  contract  or  by  ancient  possession,  courts  of  equity 
will  interfere  by  injunction  to  prevent  the  nuisance,  as 
well  as  to  remedy  it,  if  already  done.     The  injury  is 
material,  and  operates  daily  to  destroy  or  diminish  the 
comfort  and   use  of  the   adjoining  house ;   and  the 
remedy  by  a  multiplicity  of  actions  for  the  continuance 
of  it  would  furnish  no  substantial  compensation  (e). 

Right  to  late-       Upon  the  same  principle  it  has  been  held  that  a 
soilf"^^'^'  °    landowner  has  a  right,  independent  of  prescription,  to 
the  lateral  support  of  his  neighbour's  land,  so  far  as 
that  is  necessary  to  sustain  the  soil  of  his  land  in  its 
natural  state,  and  also  to  compensation  for  damages 
caused  either  to  the  land  or  buildings  upon  it  by  the 
withdrawal  of  such  support,  it  being  established  that 
the  additional  weight  of  the  buildings  had  nothing  to 
do  with  the  subsistence  of  the  soil.     And  it  would 
Of  soil  with     seem  also,  that  he  may  acquire,  by  twenty  years'  en- 
buildings  on     joyment,  the  right  to  lateral  support  for  the  buildings 
also  erected  on  the  land  {d). 


(a)  Att.'Qen.  v.  Nichol,  16  Ves.  342  ;  St  926. 

la)   Walter  \.  Selfe,  20  L.  J.  Ch.  433. 

{hi  IFynstanley  y.  Le€,  2  Swanst.  335 ;  Broadbent  ▼.  Imp.  Gat  Co,^  7 
De  6.  M.  &  G.  436. 

{e)  Ait.'Qen,  t.  Niehol,  16  Yes.  338;  WytutofUey  y,  Lee^  2  Swaiist. 
336 ;  St.  926. 

{d)  Hunt  T.  P§ake^  Johns.  705 ;   St.  927  «• 
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So  equity  will  interfere  to  prevent  the  pollution  of  Pollution  of 

,  •         '    •  A      A-t  '        '  T     streams. 

streams,  causing  injury  to  the  npanan  owners,  in 
Att.'Gen,  y.  Borough  of  Birmingham  (e),  Wood,  V.-C, 
thus  expresses  himself :  "Now  the  plaintiff's  rights  are 
these  :  he  has  a  clear  right  to  enjoy  the  river,  which, 
before  the  defendant's  operations,  flowed  unpolluted — 
or,  at  all  events,  so  far  unpolluted  that  fish  could  live 
in  the  stream,  and  cattle  would  drink  of  it — through 
his  grounds,  for  three  miles,  and  upwards,  in  exactly 
the  same  condition  in  which  it  flowed  formerly,  so  that 
cattle  may  drink  of  it  without  injury,  and  fish,  which 
were  accustomed  to  frequent  it,  may  not  be  driven 

elsewhere As  regards  the  discretion  the  court 

should  exercise  where  such  right  exists,  if  the  plaintiff 
finds  the  river  so  polluted  as  to  be  a  continuous  injury 
to  him;  if,  in  order  to  assert  his  right,  he  would  be 
obliged  to  bring  a  series  of  actions,  one  every  day  of  Plaintiff 
his  life,  in  respect  of  every  additional  injury  to  his  JJ^jiaveuT 

cattle,  or  every  additional  annoyance  to  himself  (not  bring  a  series 

,  ,.        ,v  1  •    •  I'-Lt  ij  ©factions, 

to  mention  the  permanent  injury  which  he  would  sus- 
tain in  having  the  water — which,  as  it  passes  along 
the  course  of  his  land,  is  his  property — so  damaged 
that  he  cannot  use  it),  then  the  court  will  properly 
exercise  its  discretion  by  granting  an  injunction  to 
relieve  him  from  the  necessity  of  bringing  a  series  of 
actions,  in  order  to  obtain  the  damages  to  which  such 
continual  and  daily  annoyance  entitles  him." 

3.  Cases  of  patents,  copyright,  and  trade-marks.       3.  Patents, 
It  is  in  order  to  prevent  irreparable  mischief,  or  to  traie^marks" 
suppress  multiplicity  of  suits  and  vexatious  litigation, 
that  courts  of  equity  interfere  in  cases  of  patents  for 
inventions,  and  in  cases  of  copyrights  to  secure  the 
rights  of  the  inventor  or  author  (/). 

It  is  quite  plain  that  if  no  other  remedy  could  be  Damages  at 


[e)  4  K.  &  J.  546. 
[/)  St.  930. 
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law  utterly  in-  given  in  cases  of  patent  and  copyright  than  an  action 
adequate.         ^^  j^^^  f^j,  damages,  the  inventor  or  author  might  be 

ruined  by  the  necessity  of  perpetual  litigation^  without 
ever  being  able  to  have  a  final  establishment  of  his 
rights.  Besides^  in  cases  of  this  nature^  mere  damages 
would  often  give  no  adequate  relief.  For  example^  in 
the  case  of  a  copyright,  the  sale  of  copies  by  the  de- 
fendant is  not  only  in  each  instance  taking  from  the 
author  the  profit  upon  the  individual  book,  which  he 
might  otherwise  have  sold,  but  it  may  also  be  injuring 
him  to  an  incalculable  extent  in  regard  to  the  value 
and  disposition  of  his  copyright,  which  no  inquiry  for 
the  purpose  of  damages  could  fully  ascertain  (g). 


Jurisdiction 
in  copyright 
when  exer- 
cised. 


In  cases  of 
patents,  in- 
junction is 
not  a  matter 
of  course,  de- 
pends on  cir- 
cumstances. 
Has  its  valid- 
ity been  estab- 
lished at  law  P 


The  jurisdiction  will  be  exercised  in  all  cases  ^  here 
there  is  a  clear  colour  of  title,  founded  upon  long  pos- 
session and  assertion  of  right.  Even  an  equitable  in- 
terest,  limited  in  point  of  time  or  extent,  is  sufficient. 
But  a  mere  agent  to  sell  has  not  such  a  real  interest 
in  a  work  as  will  entitle  him  to  relief  (ft).  The  ques- 
tion  of  piracy  or  no  piracy  is  at  the  present  day  usually 
decided  by  the  court,  on  a  personal  inspection  of  the 
book ;  but  if  necessary,  an  issue  will  be  directed  at 
law  (i). 

In  cases,  however,  where  a  patent  has  been  granted 
for  an  invention,  it  is  not  a  matter  of  course  for  courts 
of  equity  to  interpose  by  way  of  injunction.  If  the 
patent  has  been  but  recently  granted,  and  its  validity 
has  not  been  ascertained  by  a  trial  at  law,  the  court 
will  not  generally  act  upon  its  own  notions  of  the 
validity  or  invalidity  of  the  patent,  and  gran^  an  imme- 
diate injunction ;  but  it  will  require  it  to  be  ascertained 
by  a  trial  in  a  court  of  law  if  the  defendant  denies  its 
validity,  or  puts  the  matter  in  doubt  (J).     But  if  the 

(g)  St.  931,  932  ;  Hoffff  t.  Kirby,  8  Yes.  223. 
(h)  Niehol  y.  Sto^kdtUe,  3  Swanst.  687. 


(t)  Copingeron  Copyrig:lit,  118,  119. 

01  " 


i)  Martin  T.  Wright,  6  Sim.  207 ;   Sauiuhn  r.  Smith,  3  Ut.  ft  Cr. 
711,  728. 
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patent  has  been  granted  for  some  length  of  time,  and  Haa  it  been  in 
the  patentee  has  put  the  invention  into  public  use,  "lomTtimr? 
and  has  had  an  exclusive  possession  of  it  under  his 
patent  for  a  period  of  time,  which  may  fairly  create 
the  presumption  of  an  exclusive  right,  the  court  will 
ordinarily  interfere  by  way  of  injunction  (i). 

The  course  pursued  by  the  court  in  granting  an  in-  Three  courees 
junction  in  such  cases  is  thus  laid  down  by  Lord  Cot-  ^^  in'such 
tenham  in  Bacon  v.  Jones  (l):  ''  When  a  party  applies  a  caae. 
for  the  aid  of  the  court,  the  application  for  an  injunc* 
tion  is  made  either  during  the  progress  of  the  suit,  or 
at  the  hearing ;  and  in  both  cases,  I  apprehend,  great 
latitude  and  discretion  are  allowed  to  the  court  in 
dealing  with  the  application.     Where  the  application 
is  for  an  interlocutory  injunction,  several  courses  are 
open  ;  the  court  may  at  once  grant  the  injunction  Injunction 
simpliciter,   without   more — ^a   course  which,   though  **"*^  *^*'*'^' 
perfectly  competent  to  the  court,  is  not  very  likely  to 
be  taken  where  the  defendant  raises  a  question  as  to 
the  validity  of  the  plaintiflPs  title ;  or  it  may  follow  Injunction, 
the  more  usual,  and,  as  I  apprehend,  more  wholesome  that  plajmttff" 
practice,  in  such  a  case,  of  either  granting  an  injunc-  wtabuah  his 
tion',  and  at  the  same  time  directing  the  plaintiff  to  injunction  * 
proceed  to  establish  his  legal  title,  or  of  requiring  him  withheld  until 
him  first  to  establish  his  title  at  law,  and  suspending  Eah^  his  tHle 
the  grant  of  the  injunction  until  the  result  of  the  legal  at  law,  de- 

..      ,•        v        "I  x*jj.'i_i/»jx'     fendant  keep- 

mvestigation  has  been  ascertained,  the  defendant  m  jng  an  ac- 
the  mean  time  keeping  an  account/*  count. 

There  are  some  peculiar  principles  applicable  to 
cases  of  copyright,  which  are  not  generally  applicable 
to  patents  for  inventions.     In  the  first  place,  no  copy-  No  copyright 
right  can  exist  consistently  with  principles  of  public  1^^"^^?^°"*' 
policy  in  any  work  of  a  clearly  irreligious,  immoral,  libellous' 
libellous,  or  obscene  description.     Further,  in  order  to  ^^^^' 

(k)  St,  934. 

(0  4  My.  &  Cr.  433,  436. 

2l 
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establish  such  a  claim,  the  author  must  in  the  first 
place  show  a  right  to  sell,  and  this  he  cannot  do,  he 
himself  being  unable  to  acquire  a  property  therein  (»»). 
In  the  case  of  an  asserted  piracy  of  such  a  work,  if  it 
be  a  matter  of  any  real  doubt  whether  it  falls  within 
such  a  description  or  not,  courts  of  equity  will  not  in- 
terfere by  injunction  to  prevent  or  restrain  the  piracy, 
but  will  leave  the  party  to  his  remedy  at  law  (n). 

What  is  an  in-      In  the  next  place,  in  cases  of  copyright,  difficulties 
ci°/ri^ht!*  °*  ohen  arise  in  ascertaining  whether  there  has  been 
actual  infringement  thereof.     It  is,  for  instance,  clearly 
settled  not  to  be  an  infringement  of  the  copyright  of 
Bondjide        a  book  to  make  bond  fide  quotations  or  extracts  from 
2a»S"'  *    ^^'  ^^  ^  bona  fide  abridgment  of  it,  or  to  make  a  bond 
abridgment,     fide  use  of  the  same  common  materials  in  the  composi- 
Sw^f"c^      tion  of  another  work.     But  what  constitutes  a  bona 
mon  mate-      fide  use  of  extracts,  or  a  bond  fide  abridgment,  or  a 
Sftin|ement.    bond  fide  use  of  common  materials,  is  often  a  matter  of 
most  embarrassing  inquiry.     The  true  question,  it  has 
been  said,  in  all  these  cases,  is,  whether  there  has  been 
a  legitimate  use  of  the  copyright  publication,  by  the 
fair   exercise   of  a  mental   operation   deserving  the 
character  of  a  new  work  (o).     But  if  one,  instead  of 
searching  into  the  common  sources,  and  obtaining  his 
materials  from  them,  should  avail  himself  of  the  labour 
of  his  predecessor,  and  adopt  his  arrangement,  or  do  it 
with  only  a  colourable  variation,  it  would  be  an  in- 
Identical  quo-  fringement  of  the  copyright.     But  it  is  no  infringe- 
^^^°*'  ment  where  an  author  has  been  led   by  an  earlier 

writer  to  consult  authorities  referred  to  by  him,  even 
though  he  may  quote  the  same  passages  from  those 
authorities  which  were  used  by  the  earlier  writer  (p). 


(m)  Copin^er  on  Copyright,  48.  ^  „      - 

(n)  St.  936 ;  Lawrence  ▼.  Smith,  Jacob,  472 ;   Waleot  v.  Walker,  t 

Ves.  1.  ^     .         w,  ..           ^ 

(o)  St.  939;  Campbell  v.  SeoU,  11  Sim.  31;  Lewtt  t.  FulUrton,  t 

Bea?.  6. 

(p)  FikeY,  Kkholae,  L.  E.  6  Cb.  261. 
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The  general  doctrine  on  copyright  in  publications  Maps,  calen- 
of  the  class  of  maps,  road  books,  calendars,  chronolo-  ^'  **^^"' 
gical  and  other  tables,  is  not  very  easily  reducible  to 
any  accurate  definition.     Here  the  materials  being 
equally  open  to  all,  there  must  be  a  close  identity  or 
similitude  in  the  very  form  and  use  of  the  common 
materials.     The  difficulty  here  is  to  distinguish  what 
belongs  to  the  exclusive  labours  of  a  single  mind,  from 
what  are  the  common  sources  of  the  materials  of  the 
knowledge  used  by  all.    Suppose,  for  instance,  the  case 
of  maps ;  one  man  may  publish  the  map  of  a  country ; 
another  man,  with  the  same  design,  if  he  has  equal 
skill  and  opportunity,  may  by  his  own  labour  produce 
almost  a  fac-simile.     He  has  certainly  a  right  so  to  do. 
But  he  is  not  at  liberty  to  copy  that  map,  and  claim 
it  as  his  own.     He  may  work  on  the  same  original 
materials;  but  he  cannot  exclusively  and  evasively 
use  those  already   collected  and  embodied  by  the 
skill,    industry,   and    expenditure    of  another.     The  Identity  of 
fact  of  copy  or  no  copy  is  generally  ascertained,  in  the  tround*for 
absence  of  direct  evidence,  by  the  appearance  in  the  suspecting 
alleged  copy  of  the  same  inaccuracies  or  blunders  that  P^"*^^ 
are  to  be  found  in  the  first  published  work.     But  this 
is  a  mode  of  inference  which  must  be  applied  with 
caution  {q). 

In  Abemethy  v.  Hutchinson  (r),  it  was  held  that  Copyright  in 
when  persons  are  admitted  as  pupils  or  otherwise  to  ^®^^'"^^- 
hear  lectures,  although  they  were  orally  delivered,  and 
although  the  parties  might  go  to  the  extent  of  putting 
down  the  whole  by  means  of  short  hand,  yet  they  can 
do  that  only  for  the  purposes  of  their  own  information, 
and  could  not  publish  for  profit  that  which  they  had 
not  obtained  the  right  of  selling.  And  consequently 
another  person,  who,  in  the  absence  of  evidence  as  to 

iq)  St.  940  ;  Wilktmy,  Aikin,  17  Vcs.  424;  Longman  v.  Winchester, 
16  Vo8.  269. 
(r)  1  H.  &  Tw.  40  ;  s.  c.  3  L.  J.  Ch.  209. 
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how  lie  came' by  them^  must  in  the  opinion  of  the 
court  have  obtained  them  from  a  pupil^  would  be  re- 
strained. Copyright  in  lectures  is  now,  under  certain 
conditions,  protected  by  legislative  enactment  («). 

Copyright  in  As  to  private  letters,  whether  on  literary  subjects 
rary7uWect^"  ^^  ^°  matters  of  private  business,  personal  friendships 
or  private  or  family  concerns,  a  learned  writer  lays  down  the  fol- 
matters.  j^^j^^^  conclusions  (t)  :— 

1.  The  writer  1.  That  the  writer  of  private  letters  has  such  a 
thefr^pubUca-  qualified  right  of  property  in  them  as  will  entitle  him 
tion.  to  an  injunction  to  restrain  their  publication  by  the 

party  written  to,  or  his  assignees  {u), 

2.  The  party  2.  That  the  party  written  to  has  such  a  qualified 
may  also  re-  right  of  property  in  the  letters  written  to  him  as  will 
strain  their  entitle  him,  or  his  personal  representative,  to  restrain 
a"trlmger!^  ^  ^^^  publication  of  them  by  a  stranger  {v). 

3.  Puhlication      3.  That   such   qualified  right    may    be   displaced 

permitted  oni  /••ltt  -l  i 

founds  of  "7  reasons  of  public  policy,  or  by  some  personal 
pubUc  policy,    equity  («;). 

Injunction  An  injunction  will  be  granted  to  restrain  the  public- 

S'*o?an'"  *^^^^  ^^  ^°  unpublished  manuscript.     This  doctrine 

unpublished  appears  to  have  been  first  established  in  the  case  of 

manuscript.  ^j^^  jy^^f^,^  ^y  Qneensherry  v.  Shebbeare  (a-).      In  that 

case,  the  plaintiff  claimed,  as  administrator  of  A., 
Lord  Clarendon^s  descendant,  to  restrain  the  defend- 
ant from  publishing  the  History  of  the  Rebellion ; 
and  the  defendant  claimed,  under  a  delivery  by  A.  of 

(»)  6&6WiU.  IV.,c.65. 

(0  Drew,  on  Inj.  208,  209. 

(«)  St.  944—948 ;  Fope  v.  Curi,  2  Atk.  342 ;  Gee  ▼.  Pntchard,  2  Swanst 
402. 

{v)  Granard  ▼.  Dunkin^  1  Ball  &  Beat.  207  ;  Thompmn  t.  Stamhtpef 
Amb.  737. 

(to)  Pereival  ▼.  Phipps,  2  V.  &  B.  19 ;  Joyce  on  Injunctions,  851-2. 

{x)  2  Eden.  329 ;  Copinger  ou  Copyright^  24--33. 


INJUNCTION.  501 

the  original  manuscript  to  the  father  of  another  de- 
fendant, with  permission  to  take  a  copy  and  make 
what  use  he  thought  fit  of  it.  But  it  was  held  that  it 
was  not  to  be  presumed  that  Lord  Clarendon  meant 
the  defendant's  ancestor  to  have  the  profit  of  multi- 
plying the  work  in  print,  though  he  might  make  any 
other  use  of  it  except  that  (t/). 

With  regard  to  the  use  of  trade-marks,  and  gener-  Injunction 
ally  to  the  enjoyment  of  a  particular  trade  designation,  J^de-mii^ 
the  right  to  protection  does  not  seem  to  depend  upon  does  not  de- 
a  property  in  them,  but  on  the  principle  that  the  court  ?^"ty  biS^be- 
will  not  allow  fraud  to  be  practised  upon  private  in-  cause  equity 
dividuals  or  upon  the  public.     ''  This  right  cannot  ^^^  frautr*^" 
properly  be  described  as  a  copyright ;  it  is,  in  fact.  The  right 
a  right  which  can  be  said  to  exist  only,  and  can  be  J^^ia^on. 
tested  only,  by  its  violation  :  it  is  the  right  which  any 
peraon,  designating  his  wares  or  commodities  by  a 
particular  trade-mark,  as  it  is  called,  has  to  prevent 
others  from  selling  wares  which  are  not  his,  marked 
with  that  trade- mark  in  order  to  mislead  the  public, 
and  so  incidentally  to  injure  the  person  who  is  owner 
of  the  trade-mark  (2)/'     The  principle  will  be  seen 
by  a  comparison  of  the  following  cases.    In  Burgess  v.  Burgeu  v. 
Burgess  (a),  where  a  father  had  for  many  years  excln-  ^^9^' 
sively  sold  an  article  under  the  title  of  ''  Burgess's 
Essence  of  Anchovies,'*  the  court  would  not  restrain 
his  son  from  selling  a  similar  article  under  that  name, 
no  fraud  being  proved.     Knight  Bruce,  L.  J.,  said  : 
— "  All  the  Queen's  subjects  have  a  right,  if  they  will, 
to  manufacture  and  sell  pickles  and  sauces,  and  not 
the  less  that  their  fathers  have  done  so  before  them. 
All  the  Queen's  subjects  have  a  right  to  sell  these  A  man  cannot 
articles  in  their  own  names,  and  not  the  less  so  that  J®  restrained 

'  zrom  using  ni$ 

they  bear  the  same  name  as  their  fathers ;  nor  is  there  own  name  as 

vendor  of  an 

article. 

(y)  Frinee  Albert  t.  Strange,  1  Mac.  &  G.  25 ;  1  H.  &  Tw.  I. 
(z)  Farina  t.  Silverloek,  6  De  G.  M.  &  G.  217. 
(a)  3  De  6.  M.  &  G.  897. 
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anything  else  that  this  defendant  has  done  in  question 
before  us.  He  follows  the  same  trade  as  that  his 
father  follows^  and  has  long  followed^  namely^  that 
of  manufacturer  and  seller  of  pickles^  preserres, 
and  sauces;  among  them  one  called  *  Essence  of 
Anchovies/  He  carries  on  in  his  own  name^  and 
sells  his  essence  of  anchovies  as  '  Burgess's  Essence 
of  Anchovies/  which,  in  truth,  it  is.  K  any  circum- 
If  there  be  no  stance  of  fraud,  now  material,  had  accompanied,  and 
fiwidonhis  y^QYo  continuing  to  accompany,  the  case,  it  would 
stand  very  differently.  The  whole  ground  of  com- 
plaint is  the  great  celebrity  which,  during  many  years, 
has  been  possessed  by  the  elder  Mr  Burgess's  essence 
of  anchovies.  That  does  not  give  him  such  exclusive 
right,  such  a  monopoly,  such  a  privilege,  as  to  prevent 
any  man  from  making  essence  of  anchovies,  and  sell- 
Coekt  V.  i^g  i^  under  his  own  name.''     In  the  case  of  Cocks  v. 

Chandler^  Chandler  (6),  the  bill  was  filed  by  the  successor  in 
'  Ori^nal '  title  of  the  inventor  of  a  sauce  known  as  ''  Beading 
*  wT^  ^^  ^*  Sauce,"  to  restrain  a  rival  manufacturer  from  selling 
his  preparation  under  the  name  of  ''The  Original 
Beading  Sauce  ;  "  and  on  proof  by  the  plaintiff  that 
he  alone  was  entitled  to  the  original  receipt,  and  that 
on  that  ground  his  sauce  had  attained  a  high  reputa- 
tion in  the  market,  an  injunction  was  granted  against 
the  use  by  the  defendant  of  the  word  ''  original,"  as 
being  a  device  to  mislead  the  public. 

Before  leaving  this  branch  of  the  Concurrent  Juris- 
diction of  the  Court  of  Chancery,  it  is  appropriate 
briefly  to  point  out  certain  legislative  enactments, 
which  have  to  some  considerable  extent  increased  the 
power  and  usefulness  of  the  Court  of  Chancery,  by 
conferring  on  it  powers  hitherto  exclusively  belong- 
ing to  the  courts  of  common  law. 


{b)  L.  R.  11  Eq.  446 ;  MarthaU  ▼.  Bott,  L.  R.  8  Eq.  651 ;  Crmwfmd 
T.  ShUiock,  13  Or.  149 ;  DavU  t.  Kennetfy,  13  Gr.  623. 
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By  Sir  Hagh  Cairns'  Act  (c),  it  is  enacted  that  in  Sir  Hngb 
all  cases  in  which  the  court  has  jurisdiction  to  enter-    ""*    ^  * 
tain  an  application  for  an  injunction  against  a  breach 
of  any  covenant,  contract,  or  agreement,  or  against 
the  commission  or  continuance  of  any  wrongful  act,  Eqnitr  may 
or  for  the  specific  performance  of  any  covenant,  con-  ^^^^  "haTa 
tract,  or  agreement,  it  shall  be  lawful  for  the  same  jurisdiction  to 
court,  if  it  shall  think  fit,  to  award  damages  to  the  ^or^ipecific 
party  injured  either  in  addition  to,  or  in  substitution  perfonnance. 
for,  such  injunction,  and  such  damages  may  be  assessed 
in  such  manner  as  the  court  shall  direct.     By  subse-  May  aflsem 
quent  sections,  provision  is  made  for  the  assessment  of  oJ^^uTa 
damages,  and  the  trial  of  questions  of  fact,  either  by  jury,  or  direct 
a  jury  before  the  court  itself,  or  by  the  court  alone,  or  *"  "^*' 
for  the  assessment  of  damages  by  a  jury  before  any 
judge  of  one  of  the  superior  courts  of  common  law, 
at  nisi  prius,  or  at  the  assizes,  or  before  a  sheriff,  as  is 
done  in  writs  of  inquiry  at  common  law  (d). 

With  reference  to  the  construction  and  application  Constraction 
of  this  act,  the  following  points  seem  to  be  settled  : —  S5e  wtT^ 

1.  That  the  statute  does  not  extend  '' the  jurisdic-  }-  ^vity 

tion  of  the  court  to  cases  where  there  is  a  plain  com-  j^^^  extenSd 

mon  law  remedy,  and  where,  before  the  statute,  the  where  there 

court  would  not  have  interfered  (e)"  coinmon"lair 

remedy. 

2.  "  Where  a  plaintiff  comes  to  the  court  for  the  2.  Damages 
specific  performance  of  a  contract  which   cannot  be  whero^^  con- 

performed  at  all,  there  damages  cannot  be  ffiven  in  J"*^*  cannot 
f.  -  .£         _-  /  J\  33  ^  performed 

lieu  of  specific  performance  (/).  at  all 

8.  So,  again,  there  can  be  no  relief  in  a  court  of  3.  No  relief 

where  da- 


e)  21  &  22  Vict.,  c.  27. 

'd)  21  &  22  Vict,  c.  27,  m.  2—6. 


i. 

(«}  Wiekt  T.  Hunt,  Johnson^  380. 
(/)  Per  Wood,  V.-C,  in  MiddUton  t.  Magnay,  2  H.  &  M.  236  j 
Boggn  T.  ChaUU^  27  Beav.  176 ;  SeUt  t.  £aymeni,  L.  B.  7  £q.  112. 
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mages  only      equity  '^  where  a  bill  is  filed  for  damages^  and  damages 

are  asked  for.    only  (^)/' 

i.  Damages         4.  But  though  as  A  general  rule  damages  will  be 
tory°iiSuno- '   awarded  only  as  incidental  to  granting  specific  per- 
tion  refused,     formance  or  an  injunction,  yet  damages  may  be  given, 
where  the  evidence  is  insufficient  to  support  a  man- 
datory injunction  (A). 

6.  Where  5.  Where  a  court  has  jurisdiction  to  compel  specific 

^^J[J^™*y  j_   performance  of  a  part  of  a  contract,  it  has  also  power 

lie  perform-     under  the  statute  to  award  damages  for  the  breach  of 

partof  lua^      another  part  of  that  contract,  in  respect  of  which  it 

agreement,  it    could  not  have  compelled  specific  performance.     Thus, 

Sunitfes^for     plaintiff  agreed  to  grant  a  lease  to  defendant,  when 

brea^  of  an-  and  SO  soon  as  he.  the  defendant,  should  have  built  a 

which^t  could  ^®^  house  on  the  land ;  and  the  defendant  agreed  to 

not  have  en-     a»ccept  such  lease  when  required,  and  to  pull  down  an 

old  house  then  standing  on  the  land,  and  build  a  new 

one  on  the  site.     It  was  held  that  the  plaintiff  was 

entitled  to  damages  for  the  non-building  of  the  house, 

and  to  specific  performance  of  the  contract  to  accept 

the  lease.     Wood,  V.-C,  said  : — ''  Now,  it  is  perfectly 

true  that  I  cannot  act  until  I  have  jurisdiction,  and 

under  the  existing  law,  before  the  passing  of  this  act, 

A  court  of       a  court  of  equity  had  not  jurisdiction  in  respect  of  a 

f^^}^J.  ^?*  ^^  building  contract  of  this  description.     But  it  would 
junsdiction  ...  . 

simplj  on  a  have  had  jurisdiction,  before  the  passing  of  the  act,  to 
butfding  con.  compel  the  defendant  to  accept  a  lease  on  the  plaintiff 
waiving  the  condition  which  he  for  his  own  benefit 
inserted — that  he  should  not  be  called  upon  to  grrant 
a  lease  until  a  certain  time.  The  defendant  has  agreed 
to  accept  a  lease  when  required,  and  the  court  has 
therefore  jurisdiction.  The  statute  would  not  apply 
to  a  case  where   the  object   of  the   agreement  was 


is)  Middkton  t.  Magnay^  2  H.  &  M.  237 ;  LtwtrM  t.  Emrl  of  Skmft§^ 
hwry,  L.  R.  2  Eq.  270. 
(A)  City  of  London  Brewery  Company  t.  Tmnant,  L.  R.  9  Ch.  212. 
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simply  the  building  of  the  house  under  such  condi- 
tions and  on  such  terms  that,  it  may  be  assumed,  the 
court  could  not  grant  specific  performance;  and  in 
such  a  case,  a*  plaintiff  could  not  file  a  bill  to  have 
damages  instead  of  specific  performance,  because  there 
would  be  no  jurisdiction.  But  there  is  a  distinct 
agreement  here,  not  only  to  build  the  house,  but  to 
accept  the  lease.  The  court,  having  therefore  acquired 
jurisdiction,  may  give  damages,  either  in  addition  to 
or  in  substitution  for  specific  performance.  The 
meaning  of  the  statute  can  only  be,  that,  where  the  If  the  court 
court  has  jurisdiction  in  the  suit,  it  may  award  da-  Jiction  it"may 
mages  in  substitution  for  specific  performance  (i).'*       give  damages. 

On  the  other  hand,  the  courts  of  common  law  have 
been  invested  with  equitable  powers,  in  the  nature  of 
an  injunction  at  equity;  for  by  the  17  &  18  Vict.,  c. 
1 25,  s.  79,  it  is  enacted  that  '^  in  all  cases  of  breach  of 
contract  or  other  injury,  where  the  party  injured  is  lojunction  at 
entitled  to  maintain,  and  has  brought  an  action,  he  <^"*"**'^  "^^' 
may,  in  like  case  and  manner  as  hereinbefore  provided  An  action 
with  respect  to  mandamus,  claim  a  writ  of  injunction  ^^Zij 
against  the  repetition  or  continuance  of  such  breach  commenced, 
of  contract  or  other  injury,  or  the  committal  of  any 
breach  of  contract  or  injury  of  a  like  kind,  arising  out 
of  the  same  contract,  or  relating  to  the  same  property 
or  right ;  and  he  may,  in  the  same  action,  include  a 
claim  for  damages  or  other  redress  (J) J 


>9 


(0  Soame$  t.  £dg$,  John.  669 ;  MiddUtan  ▼.  Or6$nwood,  2  Be  G.  J.  k 
S.  142. 

(>)  Mayaa  ▼.  Higbey,  31  L.  J.  Ezch.  329;  Jesnl  t.  Chaplin,  2  Jnr. 
N.  S.  Ex.  931. 
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CHAPTER  XI. 


PARTITION. 


Another  head  of  Concurrent  Jurisdiction  is  that  of 
partition  of  real  estate^  when  held  by  jointrtenants  or 
tenants  in  common. 


Origin  of 
jurisdiction. 


Writ  of  par- 
tition at  law 
inadequate. 


The  ground  of  this  jurisdiction  has  been  thus  stated 
by  Lord  Bedesdale :  "  In  the  case  of  partition  of  an 
estate,  if  the  titles  of  the  parties  are  in  any  degree 
complicated,  the  difficulties  which  have  occurred  in 
proceeding  at  the  common  law  have  led  to  applica- 
tions to  courts  of  equity  for  partitions,  which  are 
effected  by  first  ascertaining  the  rights  of  the  several 
persons  interested,  and  then  issuing  a  commission  to 
make  the  partition  required,  and  upon  return  of  the 
commission,  and  confirmation  of  that  return  by  the 
court,  the  partition  is  finally  completed  by  mutual 
conveyances  of  the  allotments  made  to  the  several 
parties  (k)J 


»9 


The  cpmmon  law  remedy  by  writ  of  partition  was 
at  an  early  period  found  inadequate  and  incomplete, 
on  account  of  the  various  and  complicated  interests 
which  in  process  of  time  arise  out  of  or  attach  to  the 
ownership  of  real  estate.  Moreover,  courts  of  law 
were  content  merely  to  declare  the  rights  of  the 
parties,  and  were  incapable  of  effecting  a  partition  by 
means  of  mutual  conveyances.  It  is  for  these  and 
other  reasons,  as  the  necessity  of  the  discovery  of 
titles,  the  difficulty  of  making  the  appropriate  and 
indispensable  compensatory  adjustments,  the  peculiar 

{k)  Mitfoxd  on  Pleading,  120. 
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remedial  processes  of  courts  of  equity,  and  their 
ability  to  clear  away  all  intermediate  obstructions 
against  complete  justice,  that  these  courts  have 
assumed  a  general  concurrent  jurisdiction  with  courts 
of  law  in  all  cases  of  partition.  And  in  so  doing  they 
have  usually  followed  the  analogies  of  the  law ;  and 
will  decree  partition  in  such  cases  as  the  courts  of 
law  recognise  as  fit  for  their  interference.  But  courts 
of  equity  are  not,  therefore,  to  be  understood  as 
limiting  their  jurisdiction  in  partition  to  cases  cog- 
nisable or  relievable  at  law;  for  there  is  no  doubt 
that  they  may  interfere  in  cases  where  a  partition 
would  not  be  at  law  ;  as,  for  instance,  where  an  equit- 
able title  is  set  up  (Z). 

A  suit  for  partition  cannot  be  maintained  by  a  Reyerrioner 
person  interested  as  a  joint-tenant  or  tenant  in  com-  S^^roiJfo" ' 
mon  in  reversion ;  and  for  this  reason,  that  it  would  be  partition, 
unreasonable  that  a  reversioner  should  be  permitted 
to  disturb  the  existing  state  of  things,  as  where  lands 
in  the  possession  of  a  tenant  for  life  become  on  his 
death  divisible  among  several  as  tenants  incommon(ni). 
Nor  even  since  the  Partition  Act  1868  will  a  bill  lie,  Nori^enon 
where  the  title  being  purely  legal,  the  main  puipose  aStSw*^ 
of  the  suit  is  not  partition,  but  to  prove  the  legal  tide, 
title  (n). 

In  suits  for  partition  difficulties  often  arose  owing  ProTiBtons  of 
to  the  incapacity  of  persons  interested  in  the  property,  jgJJ  y^^^^ 
which  it  was  desired  shoald  be  divided.     But  now,  pewoiu  in- 
where  any  decree  has  been  made  by  the  court  for  a  ,xnder  inca- 
partition,  or  for  a  sale  in  lieu  of  a  partition  (o),  of  any  p«aty. 
lands,  the  court  may  declare  that  any  of  the  parties 
to  the  suit,  wherein  the  decree  is  made,  are  trustees 


(0  St.  668  ;  JFiUs  ▼.  Slade,  6  Vm.-498;  CaHtoHght  t.  Fulteney^  I  Atk. 
380. 

[m)  Ewuu  T.  Boffihaw,  L.  R.  8  Eq.  469 ;  L.  R.  5  Ch.  840. 

»)  Oiffard  ▼.  WilHamt,  L.  R.  6  Ch.  546. 

[0)  The  Partition  Act  1868  (81  ft  82  Vict,  c.  40),  b.  7. 
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of  such  lands,  or  any  part  thereof  within  the  meaning 
of  the  Trustee  Act  1850;  or  that  the  interests  of 
unborn  persons  who  might  claim  under  any  party  to 
the  suit,  or  by  other  ways  mentioned  in  the  act^  are 
the  interests  of  persons  who,  upon  coming  into  exist- 
ence, would  be  trustees  within  the  meaning  of  the 
act ;  and  thereupon  the  Lord  Chancellor,  intrusted  by 
the  sign  manual  with  the  care  of  the  persons  and 
estates  of  lunatics,  may,  as  to  any  lunatic  or  person 
of  unsound  mind,  or  the  Court  of  Chancery  may,  in 
other  cases,  make  such  orders  as  to  the  estates,  rights, 
and  interests  of  such  persons,  bom  or  unborn,  as  he 
or  the  court  might,  under  the  provisions  of  the  act, 
make  concerning  the  estates,  rights,  and  interests  of 
Vesting  order,  trustees  bom  or  unborn  (p).  Accordingly,  if  any  of 
the  persons  interested  are  infants,  lunatics,  or  persons 
of  unsound  mind,  the  court  will  carry  into  effect  the 
decree  for  partition,  by  making  an  order  vesting  their 
shares  in  such  persons  as  the  court  shall  direct  (q). 

Partition,  how      Formerly  a  partition  was  usually  made  by  a  com- 

™*   '  mission  issued  to  inspect  and   apportion   the   estate 

among  the  several  persons  entitled.     Now,  however, 

it  is  more  usually  made  in  chambers,  or  by  the  decree 

at  the  hearing. 

Difficulties,  Where  the  property  is  small,  and  the  persons  inter- 

POTtTsraaU  of  ®s^®^  *^®  many,  the  difficulties  in  the  way  of  carrying 
carrying  par-    a  partition  into  effect  were  often  so  great,  as  to  render 

cffSt  *^®  ®^®P  ^^®  reverse  of  beneficial.     The  court  in  one 

case  (r)  directed  the  partition  of  a  house,  and  the 
commission  having  been  executed,  an  exception  was 
taken  by  the  defendant,  on  the  ground  that  the  com- 
missioners had  allotted  to  the  plaintiff  the  whole  stack 
of  chimneys>  all  the  fireplaces,  the  only  staircase,  and 

(p)  Trastee  Act  1850  (13  &  14  Vict.,  c  60),  a.  SO. 
(g)  Ibid.,  88.  3,  7,  30  ;  Dan.  Ch.  Pr.  1031. 
(r)  Titrn$r  t.  Morgan,  8  Yes,  143. 
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all  the  conveniences  in  the  yard.  The  Lord  Chan- 
cellor  overruled  the  exception^  saying  that  he  did  not 
know  how  to  make  a  better  partition  for  them;  that 
he  granted  the  commission  with  great  reluctance^  but 
was  bound  by  authority. 

These  difficulties  are  now  in  great  measure  removed  Now  remedied 
by  the  Partition  Act,  1868,  by  which  it  is  provided,  ^^^tf^^jJ^J 
that  if  it  appears  to  the  court  that,  by  reason  of  the  1868. 
nature   of  the  property  or  of  "the   number   of    the 
parties  interested,  or  presumptively  interested,  or  of 
the  absence  or  disability  of  some  of  the  parties,  or  of 
any  other  circumstance,  a  sale  of  the  property  and  a 
distribution  of  the  proceeds  would  be  more  beneficial 
than  a  partition,  the  court  may,  if  it  thinks  fit,  on  the 
request  of  any  of  the  parties  interested,  and  notwith- 
standing the  dissent  or  disability  of  any  others,  direct 
a  sale  accordingly  (s). 

(«)  31  &  32  Yict.,  c.  40,  s.  3 ;  Dan.  Gh.  Pr.  1019—1022. 
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CHAPTER  Xn. 


INTEBBLGADBB. 


Interpleader, 
where  two  or 
more  persons 
claim  the 
same  thin^ 
from  a  third 
person. 


Suits  at  law 
may  be  re- 
strained. 

Imperfect  suit 
in  equity. 


Whbbb  two  or  more  persons,  whose  titles  are  con- 
nected by  reason  of  one  being  derived  from  the 
other,  or  of  both  being  derived  from  a  common  scarce, 
claim  the  same  thing,  by  different  or  separate  interests, 
from  a  third  person,  and  he,  not  knowing  to  which  of 
the  claimants  he  ought  of  right  to  render  a  debt  or 
duty,  or  to  deliver  property  in  his  custody,  fears  he 
may  be  hurt  by  some  of  them,  he  may  exhibit  a  bill 
of  interpleader  against  them.  In  this  bill  he  must 
state  his  own  rights  and  their  several  claims,  and  pray 
that  they  may  interplead,  so  that  the  court  may  ad- 
judge to  whom  the  thing  belongs,  and  he  may  be  in- 
demnified. If  any  suits  at  law  are  brought  against 
him,  he  may  also  pray  that  the  claimants  may  be  re- 
strained from  proceeding  till  the  right  is  deter- 
mined {t).  And  similarly  an  injunction  will  be  granted 
in  an  interpleader  suit,  to  restrain  proceedings  in  an- 
other suit  relating  to  the  same  subject-matter,  imper- 
fect in  its  frame  for  lack  of  parties  (u). 


Interpleader         The  remedy  by  interpleader  was  not  unknown  to 

at  law  only  in   , ,  i  i.   j.  •  l  i.    j  r 

cases  of  joint    **^®  common  law  ;  but  it  had  a  very  narrow  range  of 
bailment.         purpose   and  application.     The  interpleader  at  law 

only  existed  where  there  was  a  joint  bailment  by  both 

parties  (v). 

The  true  origin  then  of  the  jurisdiction  in  equity 


(0  Mitford  on  Pleading,  68,  69 ;  Jones  t.  Thomas^  2  Sm.  &  Oiff.  186. 
u)  Prudential  Aaeuranee  Company  ▼.  Thomas^  L.  R.  3  Ch.  74. 
r)  Crawehay  ▼.  Thornton^  2  My.  k  Ci*.  1,  21. 
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over  interpleader  is,  that  there  is  either  no  remedy  at 
law,  or  the  legal  remedy  is  inadequate  in  the  given 
case. 

In  order  that  a  party  may  be  entitled  to  bring  a  bill  Plaintiff  to 
for  interpleader  in  equity,  it  is  absolutely  essential  Ji^jer^m'iwr 
that  he  should  have  no  personal  interest  in  the  subject-  naTe  no  per- 
matter  of  contest.     In  Mitchell  v.  Hayne  (w),  plaintiff  ^''^g*"^!^*!. 
was  an  auctioneer,  and  had  sold  an  estate  for  one  of  matter, 
the  defendants.     The  other  defendant  was  the  pur-  ^afmrnT^^m- 
chaser,  and  had  commenced  an  action  against  the  mission  can- 
plaintiff  for   the   deposit;  upon  which   the  plaintiff "°gJJ"" 
prayed  for  an  interpleader  and  injunction,  offering,  at 
the  same  time,  to  pay  the  deposit  money  into  court, 
after  deducting  his  commission.     The  Vice-Chancellor 
refused  the  bill,  saying,  ''Interpleader  is  where  the 
plaintiff  is  the  holder  of  a  stake  which  is  equally  con- 
tested by  the  defendants,  as  to  which  the  party  is 
wholly  indifferent  between  the  parties,  and  the  right 
to  which  will  be  fully  settled  by  interpleader  between 
the  defendants  {x)^ 

In  the  case  of  Grawshay  v.  Thornton  (y),  A.  de-  Cramhay  v. 
posited  certain  iron  with  B.  &  Co.,  who  were  whar-  ^^*<^^^<'"- 
fingers,  and  afterwards  directed  them  to  deliver  it  to 
C.  C.  applied  to  B.  &  Co.  to  know  the  particulars  of 
the  iron  held  by  them  on  his  account ;  and  B.  &  Co. 
then  wrote  a  letter  to  C,  saying  that  in  compliance 
with  his  request,  they  annexed  a  note  of  the  landing 
weights  of  the  iron  transferred  into  his  name  by  A., 
and  now  held  by  them  (B.  &  Co.)  at  his  (C.'s)  disposal. 
B.  &  Co.  subsequently  received  notice  from  D.  that 
the  iron  belonged  to  him,  and  that  it  had  been  depo- 
sited with  A.  as  an  agent  for  sale,  and  that  he  with- 
out authority  pledged  it  to  C.     B.  &  Co.  then  filed  a 

(it)  2  Sim.  k  Sta.  63. 

(x)  LaagttoH  v.  Boylaton,  2  Yes.  Jr.  109. 

(y)  2  My.  &  Cr.  1,  19. 
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bill  of  interpleader  against  C.  and  D.     It  was  held 

that  they  coald  not  maintain  a  bill  of  interpleader, 

for  after  their  letter  to  C,  C.  had  a  right  against 

them  independently  of  the  question  whether  D.  was  or 

was  not  entitled  to  the  iron.     The  Lord  Chancellor 

It  is  essential    said,  '*  The  case  tendered  by  every  such  bill  of  inter- 

pleade°ttia^t     Pleader  ought  to  be,  that  the  whole  of  the  rightsclaimed 

the  whole  of    by  the  defendants  may  be  properly  determined  by  liti- 

claimfd  by       gation  between  them ;  and  that  the  pldntiflFs  are  not 

tlie  defenianta  under  any  liabilities  to  either  of  the  defendants  beyond 

finjilly  deter-    those  which  arise  from  the  title  to  the  property  in  con- 

iiiinedbythe    test;  because  if  the  plaintiflfs  have  come  under  any 

Interpleader     personal  obligation,  independently  of  the  question  of 

not  applicable  property,  so  that  either  of  the  defendants  may  recover 

under  a  against  them  at  law  without  establishing  a  right  to  the 

'^II^^U'^bTt     pr<^P®rty,  it  is  obvious  that  no  litigation  between  the 

to  one  of  the    defendants   can  ascertain   their  respective  rights  as 

deiendante.       against  the  plaintiffs ;  and  the  injunction,  which  is  of 

course,  if  the  case  be  a  proper  subject  for  interpleader, 

would  deprive  a  defendant  having  such  a  case,  beyond 

the  question  of  property,  of  part  of  his  legal  remedy, 

with  the  possibility,  at  least,  of  failing  in  the  cont^t 

with  his  co-defendant ;  in  which  case  the  injunction 

would  deprive  him  of  a  legal  right,  without  affording 

him  any  equivalent  or  compensation  J 


9} 


Interpleader         In  regard  to  bills  of  interpleader,  it  is  not  necessary 

7\\^^  Ttfd     ^  entitle  the  party  to  come  into  equity  that  the  title 

and  the  other   of  the  claimants  should  be  both  purely  legal.     It  is 

equitable.        sufficient  to  give  jurisdiction,  that  the  one  title  is 

legal,  and   the  other  is   equitable  (2).     Thus,  for  in- 

Debt  assigned,  stance,  if  a  debt  or  other  claim  has  been  assigned, 

and  a  controversy  arises  between  the  assigfnor  and  the 

assignee  respecting  the   title,  a  bill  of  interpleader 

may  be  brought  by  the  debtor  to  have  the  point  set- 

Or  where  both  tied  to  whom  he  shall  pay  (a).     Indeed  where  one  of 

lire  equitable. 

iz)  Parit  y,Oilham,  Coop.  56 ;  Morgan  t.  Martaek^  2  Mer.  107. 
(a)   Wright  T.  Ward,  4  Russ.  216. 
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the  claims  is  purely  equitable,  it  seems  formerly  to 
have  been  indispensable  to  come  into  equity ;  for  in 
such  a  case  there  could  be  no  interpleader  awarded  at 
law  (6).  But  since  the  Common  Law  Procedure  Act, 
1800,  courts  of  law  will  on  an  interpleader  issue 
take  into  consideration  the  equitable  rights  of  the 
parties  (c). 

In  the  case  of  adverse  independent  titles,  not  de-  No  inter- 
rived  from  the  same  common  source,  the  party  hold-  ^^^^  ©f  Hdverse 
ing  the  property  must,  it  seems,  defend  himself  as  independent 
well  as  he  can  at  law;  and  he  is  not  entitled  to  the  ,1^^ ^^m  the 
assistance  of  a  court  of  equity,  for  that  would  be  to  same  common 
assume  the  right  to  try  merely  legal  titles  upon  a  con- 
troversy between  different  parties,  where  there  is  no 
privity  of  contract  between  them  and  the  third  person 
who  calls  for  an  intei'pleader  (d). 

It  is  a  settled  rule  of  law,  and  of  equity  also,  that  Agent  cannot 
an  agent  shall  not  be  allowed  to  dispute  the  title  of  pj^J^^^^^j^j^^ 
his  principal  to  property  which  he  has  received  from  bis  principal. 
or  for  his  principal ;  or  to  say  that  he  will  hold  it  for 
the  benefit  of  a  stranger  (e).     But  this  doctrine  is  to 
be  taken  with  its  proper  qualifications.     For  if  the 
principal  has  created  an  interest  or  a  lien  on  the  funds  Except  where 
in  the  hands  of  the  agent  in  favour  of  a  third  person,  J^^^^^  ^^ 
and  the  nature  and  extent  of  that  interest  or  lien  is  in  in  favour  of 
controversy   between   the   principal   and   such   third  *         V^^- 
person,  then  the  agent  may,  for  his  own  protection, 
file  a  bill  of  interpleader,  to  compel  them  to  litigate 
and  adjust  their  respective  titles  to  the  fund  (/). 

Again,  a  tenant   cannot  file  a  bill  of  interpleader 

(*)  Bolton  T.  Willianuf,  4  Bro.  C.  C.  309. 

(r)  Jiusden  v.  Fope,  L.  R.  3  Ex,  269. 

(d)  St.  816,  820;  Pearson  v.  Cordon,  2  Ross.  &  My.  606,  610. 

\e)  St.  817;  Dixon  v.  Eainondy  2  B.  &  Aid.  313  ;  Xichohon  y. 
Knoxclen,  5  Madd.  47. 

(/)  St.  817  <i;  Smith  t.  Hammond,  6  Sim.  10;  Wright  v.  Ward,  4 
Buss.  215,  220. 

2k 


(ielf  on  his 
landlord. 
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ToTiant  cannot  aorainst  his   landlord   on   notice   of  ejectment  bv   a 

til         I    11  J  . 

;V1  i;c  stranorer  under  an  adverse  title  to  that  of  the  land- 
landlord,  and  lord.  ''  The  reason  is  manifest ;  for  upon  the  defin- 
rlaim/n^'- by  a  i^^^n  of  it,  a  bill  of  interpleader  is  where  two  persons 
paramount  claim  of  a  third  the  same  debt,  or  the  same  duty. 
for  tiiev  both  With  regard  to  the  relation  of  landlord  and  tenant, 
do  not  claim  the  riffht  must  be  the  object  of  an  ejectment.  The 
duty.  law  has  taken  such  anxious  care  to  settle  their  rights 

^i^  v^A^^  arising  out  of  that  relation,  that  the  tenant  attacked 
throws  him-  throws  himself  upon  his  landlord.  He  has  nothing  to 
do  with  any  claim  adverse  to  his  landlord.  He  puts  the 
landlord  in  his  place.  If  the  landlord  does  not  defend 
for  him,  he  recovers  upon  his  lease  a  recompense  against 
the  landlord.  In  the  case  of  another  person  claiming 
against  the  title  of  his  landlord,  it  is  clear,  unless  lie 
derives  under  the  title  of  the  landlord,  he  cannot 
claim  the  same  debt.  The  rent  due  upon  the  demise 
is  a  different  demand  from  that  which  some  other 
person  may  have  upon  the  occupation  of  the  pre- 
mises ((/).''  But  equity  will,  even  in  the  case  of  a 
Ca««es  where  a  tenant,  grant  relief  if  the  persons  claiming  the  same 

tenant  may  j.     i    •        •  •    •*         *•  a.       j.         x  •     xi 

hrin*'  a  bill  of  ^^^^  claim  m  pnvity  of  contract  or  tenure,  as  in  the 
interpleader,     case  of  a  mortgagor  and  mortgagee ;  of  a  trustee  and 
cestui  qi(£  trust;  or  where  an  estate  is  settled  to  the 
separate  use  of  a  married  woman,  of  which  the  tenant 
has  notice,  and  the  husband  has  been  in  receipt  of  the 
rent  (A).     In  cases  of  this  sort  the  tenant   does  not 
Where  he        dispute  the  title  of  his  landlord,  but  he  affirms  that 
pute  the  iMd-  ^^^^^>  ^^^  the  tenure  and  contract  by  which  the  rent 
lord's  title.       is  payable,  and  puts   himself  upon  the  mere  uncer- 
tainty of  the  person  to  whom  he  is  to  pay  the  rent  (r. 

Sheriff  seizing      A  bill  of  interpleader  could  not  be  filed  by  a  sheriff 

troods  could  V  •       J  J       •  A-  X      i?  At 

not  file  a  bill    ^^^  seized  goods  m  execution,  on  account  of  the  ex- 

of  inter-  istence  of  adverse  claims  to  the  property.     And  this 

pleader. 

{q)  Dtmgey  v.  Anqore^  2  Ves.  Jr.  310  ;  Cook  v.  Rnngltnt^  1  Giff.  167. 
(A)  Hodge»  v.  Smith,  1  Cox,  357  ;  Clarke  v.  Byne^  13   Ves.   S85; 
Johnson  V.  Atkimon^  3  An&tr.  798. 
(i)  St.  812. 
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arose  from  the  principle  involved  in  the  definition  of 
an  interpleader,  "  where  two  persons  claim  of  a  third 
the  same  debt,  or  the  same  duty ;  *'  and  the  sheriff,  as 
to  one  of  the  defendants,  admits  himself  a  wrong-doer, 
and  may  be  therefore  liable  to  him  for  damages,  as 
well  as  for  the  goods  themselves  {j  ).  It  seems,  how- 
ever, that  courts  of  equity  will  allow  abill  of  interpleader  He  may  do  so 


where  there 


to  be  filed  by  a  sherifi*  where  there  are  conflicting  ^^  conflictin 

equitable    claims  on    the    property    whicl^    he    has  equitable 

•]  /  7  X  claims, 

seized  (a*). 


(j)  Slinfftthy  V.  BouHon,  1  V.  &  B.  335. 

Ik)  Danieirs  Ch.  Pr.  1416;  Tttfton  v.  Harding,  6  Jur.  N.  S.  116; 
Hale  y.  Saloon  Omnibus  Co.,  4  Drew.  492;  Dutton  ▼.  Funte^u,  12  Jur.  N. 
S.  386;  B.C.  3d  Bear.  461. 

The  common  law  courts  have  power  to  give  relief,  by  way  of  inter- 
pleader, under  the  Stat«.  1  &  2  Will.  IV.,  c.  68 ;  1  &  2  Vict.,  c.  45 ;  23 
&  24  Vict.,  c.  126,88.  12—18. 


PART    V. 

THE   AUXILURY  AND   SPECIALLY   REMEDIAL 
JURISDICTION   OF   EQUITY. 


CHAPTER  I. 


DISCOVERY. 


Every  bill  in    EvERY  bill  in  equity  may  properly  be  deemed  a  bill  of 
•?  ducove%^*^^  discovery,  since  it  seeks  a  disclosure  from  tbe  defend- 
ant, on  his  oath,  of  the  truth  of  the  circumstances 

constituting  the  plaintiflPs  case,  as  propounded  in  hi? 
bill. 


But  a  bill  of 
discovery  pro- 
per asks  only 
for  discovery 
in  aid  of  pro- 
ceedings in  an- 
other court. 


Generally  an 
action  must 
already  be 
commenced. 


But  that  which  is  emphatically  called  a  bill  of  dis- 
covery, is  a  bill  which  asks  no  relief,  but  which  simply 
seeks  the  discovery  of  facts  resting  in  the  knowledge 
of  the  defendant,  or  the  discovery  of  deeds,  or  writings, 
or  other  things,  in  the  possession  or  power  of  the 
defendant,  in  order  to  maintain  the  right  or  title  of  the 
party  asking  it,  in  some  suit  or  proceeding  in  another 
court  (Z). 

In  general,  it  seems  necessary,  in  order  to  maintain 
a  bill  of  discovery,  that  an  action  should  be  alrcaJy 
commenced  in  another  court,  to  which  it  should  be 
auxiliary.  There  are  exceptions  to  this  rule,  as  where 
the  object  of  discovery  is  to  ascertain  who  is  the  proper 
party  against  whom  the  suit  should  be  brought.  But 
these  are  of  rare  occurrence  {in). 

(/)  St.  1483. 

(tn)  See  Angell  v.  Angell,  I  Sim.  &  Stu.  83  ;  Citsf  of  London  ?.  Zer.  • 
8  Yes.  404 ;  St.  1483. 
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T!he  power  of  the  courts  of  equity  to  compel  dis-  Jurisdiction 
covery  arose  principally  from  the  inability  of  courts  of },"  c^^e  at"°** 
common  law  to  compel  a  complete  discovery  of  the  law  defendant 
material  facts  in  controversy  by  the  oaths  of  the  parties  examined  on 
to  the  suit,  and  also  by  their  want  of  power  to  compel  oath,  or  be 
the  production  of  deeds,  documents,  writings,  and  p?^^co  docu- 
other  things  which  are  in  the  custody  or  power  of  one  ments. 
of  the  parties,   and  are  material  to   the  right   title 
or  defence  of  the  other  (n).     Bills  of  discovery  are 
greatly  favoured  in  equity,  inasmuch  as  they  tend  to 
assist  and  promote  the  administration  of  justice  in 
others,  and  will  be  sustained  in  all  cases  where  some 
well-founded   objection   does   not    exist  against  the 
exercise  of  this  jurisdiction  (o). 

The  principal  grounds  upon  which  a  bill  of  dis-  Defences  to  a 
covery  may  be  resisted  are  as  follows : — 1.  That  the^^lj^^y 
subject  is  not  cognisable  in  any  court  of  justice.  2. 
That  the  court  will  not  liend  its  aid  to  obtain  a  dis- 
covery for  the  particular  court  for  which  it  is  wanted. 
3.  That  the  plaintiff  is  not  entitled  to  the  discovery  by 
reason  of  some  personal  disability.  4.  That  the 
plaintiff  has  no  title  to  the  character  in  which  he  sues. 
5.  That  the  value  of  the  suit  is  beneath  the  dignity  of 
the  court.  6.  That  the  plaintiff  has  no  interest  in  the 
subject-matter,  or  title  to  the  discovery  required,  or 
that  an  action  will  not  lie  for  which  it  is  wanted.  7. 
That  the  defendant  is  not  answerable  to  the  plaintiff, 
but  that  some  other  person  has  a  right  to  call  for  the 
discovery.  8.  That  the  policy  of  the  law  exempts  the 
defendant  from  the  discovery.  9.  That  the  defendant 
is  not  bound  to  discover  his  own  title.  10.  That  the 
discovery  is  not  material  in  the  suit.  11.  That  the 
defendant  is  a  mere  witness.  12.  That  the  discovery 
called  for  would  subject  the  defendant  to  a  penalty,  or 
forfeiture,  or  a  prosecution  (p). 

fff)  St.  1484,  I486. 
(o)   St.  1488. 
>)  St  1489. 
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Flaintiif  seek- 
ing discovery 
must  show  a 
title. 

Heir-at-law 
(luring  an- 
cestor's life 
cannot  have 
discovery. 


Ihit  heir-in- 
tail  entitled 
to  see  title* 
deeds. 


It  must  clearly  appear  upon  the  face  of  the  bfll 
that  the  plaintiff  has  a  title  to  the  discovery  which  he 
seeks ;  a  mere  stranger  cannot  maintain  a  bill  for  the 
discovery  of  the  title  of  another  person.  Hence  an 
heir-at-law  cannot^  during  the  life  of  his  ancestor, 
maintain  a  bill  for  a  discovery  of  facts  or  deeds 
material  to  the  ancestor's  estate,  for  he  has  no  present 
title  whatsoever,  but  only  the  possibility  of  a  future 
title.  Even  an  heir-at-law  has  not  a  right  to  the 
inspection  of  deeds  in  the  possession  of  a  devisee, 
unless  he  is  an  heir-in-tail,  in  which  latter  case  he  is 
entitled  to  see  the  deeds  creating  the  estate  tail,  bat 
no  further.  And  the  reason  of  this  is,  that  an  heir- 
at-law  has  no  interest  in  the  title-deeds  of  an  estate 
unless  it  has  descended  to  him ;  whilst,  on  the  other 
hand,  a  devisee  claiming  an  estate  under  a  will  can- 
not, without  a  discovery  of  the  title-deeds,  maintais 
any  suit  at  law  {q). 


The  plaintiff 
asking  for 
discovery 
must  state  a 
case  which 
would  be  a 
good  ^ound 
of  action  or 
defence. 


In  the  next  place,  the  party  must  not  only  show 
that  he  has  an  interest  in  the  subject-matter  of  the 
bill,  but  he  must  also  state  a  case  which  will,  if  he  is 
the  plaintiff  at  law,  constitute  a  good  ground  of 
action ;  or  if  he  is  the  defendant  at  law,  show  a  g^d 
ground  of  defence,  in  answer  to  the  action.  If  it  is 
clear  that  the  action  or  defence  is  unmaintainable  at 
law,  courts  of  equity  will  not  entertain  a  bill  for  auf 
discovery  in  support  of  it,  since  the  discovery  could 
not  be  material,  but  must  be  useless  (r). 


If  the  matter  If  the  point,  however,  be  fairly  open  to  doubt  or 

the^Surt  will  controversy,  courts  of  equity  will  grant  the  discovery, 

grant  the  dii-  and  leave  it  to  courts  of  law  to  adjudicate  upon  the 

covery.  legal  rights  of  the  party  seeking  the  discovery  (*). 


(o)  St.  1490—1493. 

(r)  See  Wallis  v.  Duke  of  JPortland,  8Ve8.  Jr.  494;  Jjfrd  Ketumgm 
V.  Mansell,  13  Ves.  240  ;  St.  1493  a. 

{$)  Thomas  y.  I^ler,  3  Young©  &  Coll.  Ex.  255 ;  St  1493  «. 
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Courts  of  equity  will  not  entertain  a  bill  for  a  dis-  Xo  discovery 
covery  to  aid  the  promotion  or  defence  of  any   suit  JJJ, t^purcir*'* 
which  is  not  purely  of  a  civil  nature.     Thus  they  will  civil, 
not  compel  a  discovery  in  aid  of  a  criminal  prosecu- 
tion^ for  it  is  against  the  genius  of  the  common  law 
to  compel  a  party  to  accuse  himself;  and  it  is  against 
the  general  principles  of  equity  to  aid  in  the  enforce- 
ment of  penalties  and  forfeitures  {i).     Thus  in  a  recent 
case  {u),  where,  on  a  bill  filed  by  the  United  States  of  Or  where  it 
America,  as  the  successors  to  the  rights  and  property  ^^^^^  ^^^ 
of  the  late  Confederate    States  of  America,  praying 
for  an  account  and  relief  in  respect  of  moneys  received 
by  the  defendant,  as  agent  of  the  Confederate  States, 
the  defendant  pleaded  that  by  a  law  of  the  United 
States,  the  property  of  all  persons  who  had  acted 
as  agents  for  the  Confederate  States  was  liable  to  con- 
fiscation,  and   that  he    could    not    answer  without 
exposing  himself  to  such  confiscation,  it  was  held  that 
the  plea  was  a  good  plea  as  to  the  discovery. 

Courts  of  equity  will  not  entertain  a  bill  for  a  dis-  No  discovery 
covery  to  assist  a  suit  in  another  court  if  the  latter  is  o°h^*^ court" 
of  itself  competent  to  exercise  the  same  jurisdiction,  which  could 
But  although  a  party  may  now  examine  his  opponent  ^^e  ^Li^lc- 
at  law  under  14  &  15  Vict.,  c.  99,  s.  2,  and  17  &  18  tion. 
Vict.,  c.  125,  ss.  51,  52,  and  the  courts  of  common  ^^^^Pj^J^*™ 
law  can  now  compel   the  production  of  documents  coi^rt  had  not 
under  those  acts,  yet  a  plaintiff  or  defendant  at  law  orfginaUy.^ 
is  still  entitled  to  come  to  equity  for  discovery  in  aid 
of  his  action  or  defence ;  and  this  is  put  upon  the 
ground  that  equity  having  once  acquired  jurisdiction 
over  the  subject-matter,  cannot  lose  that  jurisdiction 
by  the  mere  fact  of  the  common  law  courts  also  being 
invested  with  the  same  powers  (y) .     And  courts  of  No  discovery 
equity  will  not  entertain  such  bills  in  aid  of  a  contro-  J^t^   °  ^^^^ 

(t)  St.  U94, 

(u)   United  States  of  America  v.  JPItae,  L.  R.  3  Ch.  79. 
(v)  Lovell  V.  Galloway^  17  Beav.  1;  British  Emp,  Shipping  Co,   v. 
Somes,  3  £.  &  J.  433. 
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Except  arbi- 
tration be 
compalsory. 


Married  wo- 
man cannot 
be  compelled 
U)  disclose 
facts  which 
may  charge 
her  husband. 
Professional 
confidence. 


versy  pending  before  arbitrators,  for  they  are  not  the 
regular  tribunals  authorised  to  administer  justice; 
and  being  judges  of  the  parties'  own  choice,  they 
must  submit  to  the  inconvenience  incidental  there- 
to {w).  But  courts  of  equity  will  grant  a  discoveiy 
in  aid  of  a  compulsory  reference  to  arbitration  ordered 
in  an  action  (.r). 

No  discovery  will  be  compelled  where  it  is  again^ 
the  policy  of  the  law  from  the  particular  relation  of 
the  parties.  Thus  no  discovery  will  lie  against  a 
married  woman  to  compel  her  to  disclose  facts  which 
may  charge  her  husband.  Nor  will  a  person  stand- 
ing in  the  relation  of  professional  confidence  towards 
another  be  compelled  to  disclose  the  secrets  of  his 
client  (y). 


Arbitrators  In  general,  arbitrators  are  not  compellable  by  a  bill 

ablVuTstate     ^^  discovery  to  disclose  the  grounds  upon  which  they 

the  f^oand  of  made  their  award,  because  arbitrators  are  not  obliged 

®^  *^  by  law  to  give  any  reason  for  their  award.    But  if  they 

are  charged  with  corruption,  fraud,  or  partiality,  they 

must  answer  that  (2). 


No  discovery 
as  against  a 
witness. 


It  is  ordinarily  a  good  objection  to  a  bill  of  discovery 
that  it  seeks  the  discovery  from  a  defendant,  who  is  a 
mere  witness,  and  has  no  interest  in  the  suit ;  for,  as 
he  may  be  examined  in  the  suit  as  a  witness,  there  is 
no  ground  to  make  him  a  party  to  a  bill  of  discovery, 
since  his  answer  would  not  be  evidence  against  any 
other  person  in  the  suit  (a). 


No  discoTery        A  defendant  may  object  to  a  bill  of  discovery,  that 

jUevvtrehMCT  ^^  ^®  ^  ^^^^  -^^^  purchaser  of  the  property  for  a 
for  Talue  with-  valuable  consideration,  without  notice  of  the  plaintiff's 
out  notice.        

ftr)  Street  y.  Migby,  6  Vesey,  821 ;  SL  1495. 


x)  British  £mp.  Shipping  Co,  t.  Somes,  3  E.  &  J.  433. 


St.  1496. 
(2)  St  1498. 
[a)  St.  1499 ;  Dan.  Ch.  Pr.  256. 
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claim.  To  entitle  himself  to  this  protection,  however, 
the  purchase  must  not  only  be  bond  fide,  and  without 
notice,  and  for  a  valuable  consideration,  but  the  pur- 
chase-money must  have  been  paid  (b). 

And  not  only  is  a  bond  fide  purchaser  for  value  Or  ai  against 
without  notice  protected  in  equity  against  a  plaii^*iff  J^^^^ff '^e'^    • 
seeking  to  overturn  that  title ;  but  a  purchaser  with  from  each 
notice,  under  a  bond  fide  purcliaser  without  notice,  is  1^^^^ 
entitled  to  the  like  protection.    For  otherwise,  it  would 
happen  that  the  title  of  such  a  bond  fide  purchaser 
would  become  unmarketable  in  his  hands,  and  con- 
sequently  he  might  be  subjected  to  great  losses,  if  not 
utter  ruin  (<;). 

{b)  See  Stanhope  y.  Earl  Verruff,  2  Eden,  81 ;  WiUoughby  t.  WiUough- 
by,  1  Term  R.  763;  St.  1502. 
(c)  St.  1503. 
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CHAPTER  II. 

BILLS   TO   PERPETTTATB   TESTIMONY. 

I.  Bills  to  per- 1.  The  object  of  bills  to  perpetuate  testimony  is  to 
mouy.     '  "    preserve  and  perpetuate  evidence  when  it  is  in  danger 
*  To  presenre      of  being  lost,  before  the  matter  to  which  it  relates  can 

I  dan  CTof'^       ^®  made  the  subject  of  judicial  investigation.     Bills  of 

being  lost  this  sort  are  obviously  indispensable  for  the  purposes 
tion "can  2e*^"  ^^  public  justice,  as  it  may  be  utterly  impossible  for 
litigated.  a  party  to  bring  his  rights  presently  to  a  judicial 

decision ;  and  unless,  in  the  mean  time,  he  may  per- 
petuate the  proofs  of  those  rights,  they  may  be  lost 
without  any  default  on  his  side  {d). 

The  objection       The  jurisdiction  which  courts  of  equity  exercise  to 

is,  that  the  i.i.j.x*  •  a.  j.i_'x' 

depositions       perpetuate  testimony  is  open  to  one  great  objection. 

*J^"?t  pu^-     The  depositions  are  not  published  until  after  the  death 

after  death  of   of  the  witnesses.     The  testimony,  therefore,  has  this 

witness.  infirmity,  that  it  is  not  given  under  the  sanction  of 

those  penalties  which  the  law  attaches  to  the  crime  of 

perjury.     It  is  for  this  reason  chiefly  that  courts  of 

equity  do  not  generally  entertain  such  bills,  unless 

where  it  is  absolutely  necessary  to  prevent  a  failure  of 

justice  (e). 

If  matter  can  If,  therefore,  it  be  possible  that  the  matter  in  con- 

li^Mtod*^  troversy  can  be  made  the  subject  of  immediate  judi- 

<  (imty  re-  cial  investigation,  by  the  party  who  seeks  to  perpetuate 

pfUmte  u»ti-  testimony,  courts  of  equity  will  not  entertain  a  bill  for 

mony,  the  purpose.    For  the  party,  under  such  circumstances, 

(d)  St.  1506. 

(e)  AngeU  v.  Angell,  1  Sim.  &  Stu.  88 ;  St.  1607. 
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has  it  fully  in  his  power  to  terminate  the  controversy 
by  commencing  the  proper  action  ;  and  therefore  there 
is  no  reason  for  giving  him  the  advantage  of  deferring 
his  proceedings  to  a  future  time^  and  to  substitute 
written  depositions  for  vivd  voce  evidence  (/).  But,  But  equity 
on  the  other  hand,  if  the  party  who  files  the  bill  can  if\he  matter 
by  no  means  bring  the  matter  in  controversy  into  cannot  by  any 

•  1*1      'I**!*  M  •      1*  1*1  1  means  ue  at 

immediate  judicial  investigation,  which  may  happen  ^n^e  litigated, 
when  his  title  is  in  remainder,  or  when  he  himself  is 
in  actual  possession  of  the  property  or  right,  with 
reference  to  which  he  seeks  to  perpetuate  testimony, 
equity  will  entertain  a  suit  for  that  purpose.  For, 
otherwise,  the  only  evidence  which  could  support  his 
title,  possession,  or  rights,  might  be  lost  by  the  death 
of  his  witnesses;  and  the  adverse  party  might  pur- 
posely delay  any  suit  to  vindicate  his  claims,  with  a 
view  to  that  very  event  {g). 

On  the  principle  that  equity,  if  possible,  will  do  Equity  will 
nothing  in  vain,   the   court   declines   to   perpetuate  °°Jd|^^o7*** 
testimony  in  support  of  the  right  of  a  plaintiff,  wliich  right  which 
may  be  immediately  barred  by  the  defendant,  as  i^  n^yl>«  l>"Ted. 
the  case  of  a  remainder-man  filing  a  bill  against  the 
tenant  in  tail  in  possession  {h).     As  to  the  question  What  interest 
what  amount  of  interest  the  plaintiff  must  possess  in  ^^?  entitle  a 
order  to  entitle  him  to  file  a  bill  to  perpetuate  testi-  such  a  bill, 
mony,  the  law  is  regulated  by  5  &  6  Vict.,  c.  69,  by 
which  it  is  enacted  that  any  person  who  would,  under  Under  6  &  6 
the  circumstances  alleged  by  him  to  exist,  become  ^^1;  specks 
entitled,  upon  the  happening  of  any  future  event,  to  any  of  neht  now 
honour,  title,  dignity,  or  office,  or  to  any  estate  or  inter-         ^* 
est  in  any  property,  real  or  personal,  the  right  or  claim 
to  which  cannot  by  him  be  brought  to  trial  before 
the  happening  of  such  event,  shall  be  entitled  to  file 
a  bill  in  Chancery,  to  perpetuate  any  testimony  which 


(/)  miice  T.  SoitpOl  (No.  1),  32  Bear.  299. 
(jf)  St.  1508  ;  ^r/  Spencer  t.  Peek,  L.  B.  3 
{h)  Duraiey  t.  Fitzhardinge,  6  Vos.  261. 
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may  be    material    for    establishing    such    claim 
right  (i). 


or 


Before  the 
statute  a  mere 
expectancy  or 
npes  aucees' 
.sionia  was  not 
enough. 

And  there 
must  have 
been  some 
right  to  pro- 
perty. 


Bills  to  take 
testimony  de 
bene  esse. 


Can  only  be 
brought  when 
an  action  is 
already 
pending. 

Order  for 
examination 
de  bene  ease, 
where  wit- 
nesses are 
dangerously 
ill,  or  cannot 
travel. 


Before  this  statute,  a  mere  expectancy  or  spes  siic- 
ce8sio7iis,  as  that  of  an  heir-at-law,  was  not  considered 
sufficient  to  sustain  a  bill  to  perpetuate  testimony, 
though  any  interest,  however  small  or  remote,  even 
though  contingent,  which  the  law  would  recognise, 
entitled  a  party  to  the  relief  (J).  So  also,  before  the 
statute,  a  bill  to  perpetuate  testimony  was  only  allowed 
where  some  right  to  property  was  involved  (k), 

II.  There  is  another  species  of  bills,  having  a  close 
analogy  to  that  to  perpetuate  testimony,  and  often 
confounded  with  it,  but  which,  in  reality,  stands  upon 
distinct  considerations.  We  allude  to  bills  to  take 
testimony  de  bene  esse,  and  bills  to  take  the  testimony 
of  persons  resident  abroad,  to  be  used  in  suits  actually 
pending  in  the  courts.  There  is  this  broad  distinction 
between  bills  of  this  sort  and  bills  to  perpetuate  testi- 
mony, that  the  latter  are,  and  can  be,  brought  by 
persons  only  who  are  in  possession,  under  their  title, 
and  who  cannot  sue  at  law,  and  thereby  have  an  oppor- 
tunity to  examine  their  witnesses  in  such  suit.  But 
bills  to  take  testimony  de  bene  esse  may  be  brought, 
not  only  by  persons  in  possession,  but  by  persons  who 
are  out  of  possession,  in  aid  of  the  trial  at  law.  There 
is  also  another  distinction  between  them,  which  is 
that  bills  de  bene  esse  can  be  brought  only  when  an 
action  is  then  depending,  and  not  before  {I), 

The  court  will  make  an  order  for  the  examination 
of  witnesses  de  bene  esse,  where  important  witnesses 
are  so  old  and  infirm  that  they  cannot  safely  travel, 
or  they  are  in  a  precarious  state  of  health,  or  they 

(t)  Campbell  ?.  Earl  of  Dalhouaie,  L.  R.  1  H.  L.  Sc.  App.  462. 

(>)  DuraUy  y.  Fitzhardinge^  6  Ves.  261. 

Ik)  Townehend  Peerage  Gue,  10  CI.  &  Fin.  289. 

(0  St.  1613  ;  AngeU  y.  AngeU,  1  Sim.  &  Sfen.  88. 


BILLS  TO  PERPETUATE  TESTIMONY.  525 

are  abroad  at  the  time  of  trial, — in  short,  the  court 
will  give  permission  for  such  an  examination  of  wit- 
nesses wherever  the  justice  of  the  case  appears  to 
require  it  (m). 

The  equity  jurisdiction,  with  reference  to  testimony  Common  law 
de  bene  esse,  is  of  considerably  less  practical  importance,  ha^,2!i|J5ic- 
since  the  courts  of  common  law  have  been  invested  tion. 
with  ample  powers  for  that  purpose  by  13  Geo.  III., 
c.  63,  s.  44,  and  1  Will.  IV.,  c.  22,  s.  1. 

{m)  Daniell's  Ch.  Pr.  816. 
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CHAPTER  III. 


BILLS    QUIA    TIMET  AND  BILLS   OF   PEACE. 


In  order  to 
prevent 

wron«js. 


I.  Quia  timet.  I.  BiLLS  qidii  timet  are  in  the  nature  of  writs  of  pre- 
vention, to  accomplisli  the  ends  of  precautionary 
justice.  They  are  ordinarily  applied  to  prevent  wrongs 
or  anticipated  mischiefs,  and  not  merely  to  redress 
them  when  done.  The  party  seeks  the  aid  of  the 
court  because  ho  fears  {quia  timet)  some  future  pro- 
bable injury  to  his  rights  or  interests,  and  not  because 
an  injury  has  already  occurred,  which  requires  com- 
pensation or  other  relief.  The  manner  in  which  this  aid 
is  given  by  courts  of  equity  is,  of  course,  dependent 
on  circumstances.  Sometimes  they  interfere  by  the 
appointment  of  a  receiver  to  receive  rents  or  other  in- 
come, sometimes  by  an  order  to  pay  a  pecuniary  fund 
into  court,  sometimes  by  directing  security  to  be  given, 
or  money  to  be  paid  over,  and  sometimes  by  the  mere 
issuing  of  an  injunction,  or  other  remedial  process,  thus 
adapting  their  relief  to  the  precise  nature  of  the  par- 
ticular case,  and  the  remedialjustice  required  by  it  (n). 


Appointment 
of  receivers. 

Directing 
security  to 
be  given. 


IL  Bills  of  II.  Bills  of  peace  sometimes  bear  a  resemblance  to 

peace.  hills  quia  timet.     Bills  quia  timet,  however,  are  dis- 

tinguishable from  the  former  in  several  respects,  and 
are  always  used  as  a  preventive  process,  before  a  suit 
Are  generally  is  actually  instituted ;  whereas  bills  of  peace,  although 
a  rigSt  has  '    sometimes  brought  before  any  suit  is  instituted  to  try 
been  tried.       a  right,  are  most  generally  brought  after  the  right  has 
been  tried  at  law  (o). 


\ 


n)  St.  826. 
o)  St.  852. 
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By  a  bill  of  peace  we  are  to  understand  a  bill  Definition, 
broaght  by  a  person  to  establish  and  perpetuate  a 
right  which  he  claims,  and  which,  from  its  very  nature, 
may  be  controverted  by  difiTerent  persons,  at  different 
times,  and  by  different  actions;  or  where  separate 
attempts  have  already  been  unsuccessfully  made  to  Bills  of  peace 
overthrow  the  same  right,  and  justice  requires  that  the  quletVper^ 
party  should  be  quieted  in  the  right,  if  it  is  already  8on*8  right, 
sufficiently  established;  or  if  it  should  be  sufficiently 
established  under  the  direction  of  the  court.     The 
obvious  design  of  such  a  bill  is  to  secure  repose  from 
perpetual  litigation,  and  is  founded  on  the  general 
doctrine  of  public  policy,  which  in  some  form  or  other 
may  be  found  in  the  jurisprudence  of  every  civilised 
country,  that  an  end  ought  to  be  put  to  litigation,  and  Interest reijmb^ 
above  all  to  fruitless  litigation;  interest  reipubllcce  ut^^f^J^**^-^*"" 
sit  finis  litium  {p). 

One  class  of  cases,  to  which  this  remedial  process  "WTiere  a  gen- 
is  properly  applied,  is  whore  there  is  one  general  right  bSbllhVd 
to  be  established  against  a  great  number  of  persons,  against  many. 
And  it  may  be  resorted  to  either  where  one  person 
claims  or  defends  a  right  against  many,  or  where  many 
claim  or  defend  a  right  against  one  (q).     Courts  of  Court  of 
equity  having  a  power  to  bring  all  the  parties  before  ^^^  ^^'^ 
them,  will,  in  order  to  prevent  multiplicity  of  suits,  parties  before 
at  once  interpose,  and  proceed  to  the  ascertainment  ^^' 
of  the  general  right ;  and  if  it  be  necessary,  they  will 
ascertain  it  by  an  action  or  issue  at  law,  and  then 
make  a  decree  finally  binding  on  all  the  parties  (r). 

Bills  of  this  nature  may  be  brought  by  a  lord  against  Illustrations, 
tenants  for  an  encroachment  under  colour  of  a  common 
right ;  by  a  party  in  interest  to  establish  a  toll  due  by 
custom,  or  his  rights  to  the  profits  of  a  fair  (s).     So 

{p)  St.  853. 

(q)  Sheffield  Waterworks  t  Teomans,  L.  R.  2  Cli.  8. 

(r)  St.  854. 

(»)  St.  855. 
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w.here  a  party  has  possession^  and  claims  a  right  of 
fishing  for  a  considerable  distance  in  a  river,  and  the 
riparian  proprietors  set  up  several  adverse  rights,  he 
may  have  a  bill  of  peace  against  all  of  them  to 
establish  his  right  and  quiet  his  possession  (t).  Thns, 
sheffieidWater-  in  Tlie  Slieffield  Waterworks  v.  Yeomans  (u),  a  bill  was 
*yZ>naHs  brought  against  Y.  and  five  other  defendants,  on 
behalf  of  themselves  and  all  other  the  persons  named 
in  certain  alleged  certificates,  praying  in  eflPect  that 
the  certificates  might  be  declared  void,  and  be  de- 
livered up  to  be  cancelled.  The  facts  of  the  case, 
which  arose  out  of  the  bursting  of  a  reservoir  belong- 
ing to  the  plaintiff  company,  were  as  follows : — Under 
the  Sheffield  Waterworks  Act  1864,  which  was  passed 
to  provide  machinery  for  the  assessment  by  commis- 
sioners of  the  claims  of  sufferers  by  the  inundation, 
upwards  of  7000  claims  for  compensation  had  been 
considered,  and  certificates  issued  for  the  costs  of 
assessing  damages;  which,  under  the  provisions  of 
the  act,  carried  with  them  a  summary  remedy  against 
the  company  on  default  of  payment  of  the  amount 
therein  certified  to  be  due  to  the  holder.  Questions, 
however,  had  arisen  as  to  the  validity  of  1500  of  the 
certificates  which  had  been  delivered  to  the  defendant 
Y.,  town-clerk  of  Sheffield,  on  behalf  of  various  claim- 
ants. The  question  as  to  the  validity  of  these  certifi- 
cates was  the  question  to  be  decided  in  the  suit.  It 
was  held  on  demurrer,  that,  though  the  claims  of  the 
defendants  were  not  identical,  yet,  as  they  all  involved 
the  same  question  of  validity,  the  bill  would  lie,  as  in 
the  nature  of  a  bill  of  peace,  and  the  demurrer  was 
accordingly  overruled. 

Where  a  party  Another  class  of  cases  to  which  bills  of  peace  are 
liHs  conclu-  jiow  ordinarily  applied,  is  where  the  plaintiff  has,  aft^er 
lished  a  repeated  and  satisfactory  trials,  established  his  right 


(/)  Mai/or  of  York  t.  Pilkinffton,  1  Atk.  282. 
(«)  L.  R.  2  Ch.  8. 
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at  law^  and  yet  is  in  danger  of  farther  litigation  and  right,  and  U 
obstruction  to  Ids  right  from  new  attempts  to  con-  J^^^ 
trovert  it.    Under  such  circnmstances  courts  of  equity  Utigation. 
will  interfere^   and  grant  a  perpetual  injunction  to 
quiet  the  possession  of  the  plaintiff,  and  to  suppress 
future  litigation  of  the  right.    In  a  celebrated  case  {v)j 
where  the  title  to  land  had  been  five  seyeral  times 
tried  in  an  ejectment,  and  five  verdicts  given  in  favour  Ejectment. 
of  the  plaintiff,  the  House  of  Lords  granted  a  perpetual 
injunction,  upon  the  ground  that  it  was  the  only  ade- 
quate means    of   suppressing    oppressive  litigation 
and  irreparable  mischief.     Courts  of  equity  will  not, 
however,  interfere  in  such  cases  before  a  trial  at  law, 
nor  until  the  right  has  been  satisfactorily  established 
at  law.    And  now,  by  Stat.  21  &  22  Yict.,  c.  27,  known  Court  of 
as  Lord  Cairns'  Act,  the  Court  of  Chancery  is  enabled  phanceir  may 

'  -^    .  try  questions 

to  try  questions  of  fact,  with  or  without  a  jury ;  and  of  fact  itself, 
therefore  need  not,  in  such  a  case,  send  a  plaintiff  to 
law  in  order  to  establish  his  right.     And  by  Sir  John 
Eoltfs  Act  (25  &  26  Vict.,  c.  42,  s.  2),  the  Court  of 
Chancery  may  in  its  discretion  direct  an  issue  to  be  Or  direct 
tried  at  the  assizes  or  at  nisiprius,  where  the  circum-  ^^^,^ 
stances  render  such  a  course  advisable. 

It  seems  that  courts  of  equity  will  not,  upon  a  bill  No  perpetual 
of  this  nature,  decree  a  perpetual  injunction  for  the  ?{^*JJfY" 
establishment  or  the  enjoyment  of  the  right  of  a  party  private  right 
who  claims  in  contradiction  to  a  public  right,  as  if  he  tii,n°of^Tfub- 
claims  an  exclusive  right  to  a  highway,  or  to  a  common  lie  right, 
navigable  river ;  for  it  is  said  this  would  be  to  enjoin 
all  the  people  of  the  state  or  country.     But  the  true 
principle  is,  that  courts  of  equity  will  not,  in  such  cases, 
upon  principles  of  public  policy,  intercept  the  asser- 
tion of  public  rights  (w). 


t 


v)  Earl  of  Bath  ?.  Sherwiny  Prec.  Ch.  261 ;  4  Bro.  P.  C.  278. 
uf)  St.  858. 
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CHAPTER  IV. 


CANCELLING  AND   DELITEBT   UP  OF  DOCUMENTS. 


InstramcDt 
ordered  to  be 
deliTered  up 
— ^when  ? 


On  principle 
quia  timet. 


The  Courfc  of  Chancery  frequently  cancels  or  re- 
BcindSj  or  orders  the  delivery  up  of  instruments  which 
have  answered  the  end  for  which  they  were  created^ 
or  instruments  which  are  voidable^  or  instruments 
which  are  in  reality  void,  and  yet  apparently  valid  (x). 
It  is  obvious  that  the  jurisdiction  exercised  in  cases 
of  this  sort  is  founded  upon  the  administraticMi  of  a 
protective  or  preventive  justice.  The  party  is  relieved 
upon  the  principle,  quia  timet ;  that  is,  for  fear  thai 
such  instruments  may  be  vexatiously  or  injuriously 
used  against  him,  when  the  evidence  to  impeach  them 
may  be  lost ;  or  that  they  may  now  throw  a  cloud  or 
suspicion  over  his  title  or  interest  (y). 


Granting  of 
such  a  c&cree 
not  a  matter 
of  right,  but 
of  discretion 
in  the  court. 


The  application  to  the  court  for  this  purpose  is,  as 
in  cases  of  specific  performance,  not  a  matter  of  abso- 
lute right  upon  which  the  court  is  boimd  to  pass  a  final 
decree,  but  it  is  matter  of  sound  discretion  to  be  exer* 
cised  by  the  court,  either  in  granting  or  refusing  the 
relief  prayed,  according  to  its  own  notion  of  what  is 
proper.  Thus,  a  court  of  equity  will  sometimes  refuse 
to  decree  a  specific  performance  of  an  agreement, 
which  it  will  yet  decline  to  order  to  be  delivered  up, 
cancelled,  or  rescinded,  and  an  agreement  will  be  re- 
scinded or  cancelled  upon  the  application  of  one  party 
when  the  court  would  decline  any  interference  at  the 
instance  of  the  other  (z). 


(x)  Sm.  Man.  396. 

(y) 


St.  694 ;  Cooper  t.  Joel,  27  Bear.  313 ;  W- 
574 ;  Onions  t.  Cohen,  2  H.  &  M.  354. 
(«)  St.  693. 


T.  B ,  32  BeaT. 
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Thns^  again^  in  the  case  of  yolantary  deeds  or  agree-  Volmitary 
ments,  not  obtained  by  fraud,  which,  although  not  ^**^  °J  "^^' 
enforceable  in  a  court  of  equity,  will  not  ordinarily  ordinarily 
be  set  aside,  it  has  been  quaintly  laid  down  in  an  old  ^felie^ed 
case : — "  That,  if  a  man  will  improvidently  bind  him- 
self up  by  a  voluntary  deed,  and  not  reserve  a  liberty 
to  himself  by  a  power  of  revocation,  a  court  of  equity 
will  not  loose  the  fetters  he  hath  put  on  himself,  but 
he  must  lie  down  under  his  own  folly  (a)/'     But  this 
doctrine  has  been  somewhat  narrowed  by  later  deci- 
sions, and  it  has  been  laid  down,  that  the  absence  of  a 
power  of  revocation  throws  upon  the  person  seeking 
to  uphold  the  deed,  the  onus  of  proving  that  such 
power  was  intentionally  excluded  by  the  donor,  and 
in  the  absence  of  such  proof  the  deed  may  be  set 
aside  (6). 

And  in  all  cases  where  the  court  does  grant  relief.  If  court  grants 

it  will  impose  such  terms  as  it  may  think  fit  upon  him,  relief,  it  does 
_.-*,,         ^  •'  *■  'so  on  terms, 

and  if  the  plaintiff  refuses  to  comply  with  such  terms, 

his  bill  will  be  dismissed, — the  maxim,  he  who  seeks 

equity  must  do  equity,  being  emphatically  applied  (c). 

A  party  will  have  a  right  to  come  into  equity  to  Where  plain- 
have  agreements,  deeds,  or  securities  cancelled,  re-^g^"|^jj 
scinded,  or  delivered  up,  where  he  has  a  defence  to  instrument  in 
them  good  in  equity,  but  not  capable  of  being  made  St*at*law! 
available  at  law  {d). 

Courts  of  equity  will  generally  set  aside  and  cancel  Voidable  in- 
agreements  and  securities  where  they  are  avoidable,  ^Een  can- 
and   not  merely   void,  under  the  following  circum-  celled. 
stances  (e): — 

(a)  See   Villert  t.  Beaumont,  1  Vem.  101 ;  BiU  ▼.  CureUm^  2  My.  & 
£.  503 ;  Petr$  t.  EtpinoMe,  2  My.  &  K.  496. 

(b)  CouUt  Y.  Aewortht  L.  K.  8  £q.  668 ;  JTolUutcn  T.  Trihe,  L.  B.  9 
£q.  44. 

(e)  St  693. 

(d)  St  694. 

(e)  St  696. 
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1.  Where  tbere  is  actual  fraud  in  the  party  defend- 
ant^ in  which  the  party  plaintiff  has  not  participated. 

2.  Where  there  is  a  constructive  fraud  against  pub- 
lic policy^  and  the  party  plaintiff  has  not  participated 
therein. 

8.  Where  there  is  a  constructive  fraud  against  pub- 
lic policy  and  the  party  plaintiff  has  participated 
therein^  but  public  policy  would  be  defeated  by  allow- 
ing it  to  stand. 

4.  Where  there  is  a  constructive  fraud  in  both 
parties^  but  they  are  not  in  pari  delicto. 

The  first  two  classes  of  these  cases  do  not  require 

any  illustration^  since  it  is  manifestly  a  result  of 

Party  cannot    natural  justice  that  a  party  ought  not  to  be  permitted 

avail  hiiMelf    ^  j^^j^jj  himself  of  any  instrument,  deed,  or  aeree- 

of  an  inatni-  t    i^      i  •  \ 

ment  obtained  ment,   procured  by  his  own  actual  or  constructive 
fraud*  ^^^      fraud,  or  by  his  own  violation  of  legal  duty  or  public 
policy  to  the  prejudice  of  an  innocent  party  (/). 

Gaming  se-  The  third  class  may  be  illustrated  by  the  case  of  a 

cunty  decreed  gaming  security,  which  will  be  decreed  to  be  delivered 
celled  though  up,  notwithstanding  both  parties  have  participated  in 
^im"^  *  violation  of  the  law,  because  public  policy  will  be 

best  served  by  such  a  course  (g). 


guilty. 


Where,  The  fourth  class  may  also  be  illustrated  by  cases 

though  both  where,   althouerh  both  parties  have  participated  in 

eriminit,  one  the  guilty  transaction,  yet  the  party  who  seeks  relief 

has  been  80  j^g^  acted  under  circumstances  of  oppression,  imposi- 

sion  or  undue  tion,  hardship,  undue  influence,  or  great  inequalitj 

influence.  ^f  ^g^  qj.  condition,  so  that  in  a  moral  as  well  as  a 

legal  point  of  view  his  guilt  may  well  be  deemed  far 

(/)  St.  696  «. 

(g)  Earl  of  MiUtoum  y,  Stewart,  3  Mylne  &  Craig,  18  ;   W t. 

B ,  32  Bear.  574 ;  Quarri^  T.  CoUttm,  1  PhiUipa,  Ch.  B.  147. 
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less  dark  in  its  character  and  degree  tlian  that  of  his 
associate  (&). 

On  the  other  hand,  where  the  party  seeking  relief  is  No  relief  to 
the  sole  guilty  party,  or  where  he  has  partidpated  *  ^[^.f  o^^ 
equally  and  deliberately  in  the  fraud,  or  where  the  ^om  he  has 
agreement  which  he  seeks  to  set  aside  is  founded  on 
illegality,  immorality,  or  base  and  unconscionable  con- 
duct on  his  own  part ;  in  such  cases  courts  of  equity 
will  leave  him  to  the  consequences  of  his  own  iniquity, 
and  will  decline  to  assist  him  to  escape  from  the  toils 
which  he  has  studiously  prepared  to  entangle  others, 
or  whereby  he  has  sought  to  violate  with  impunity  the 
best  interests  and  morals  of  social  life  {%), 

A  question  has  often  occurred  how  far  courts  of  instmmenta 
equity  would  or  ought  to  interfere  to  direct  deeds  and  »^«jltt*«ly 
other  solemn  instruments  to  be  delivered  up  and 
cancelled,  which  are  utterly  void,  and  not  merely 
voidable.  The  doubt  has  been,  in  the  first  place, 
whether,  as  an  instrument  utterly  void  is  incapable  of 
being  enforced  at  law,  it  is  not  a  case  where  the 
remedial  justice  to  protect  the  party  may  not  be 
deemed  adequate  and  complete  at  law,  and  therefore, 
where  the  necessity  of  the  interposition  of  courts  of 
equity  is  obviated;  and  in  the  next  place,  whether 
the  more  appropriate  remedy  would  not  be,  the  grant- 
ing a  perpetual  injunction  to  restrain  the  use  of  the 
instrument  (j). 

But  whatever  may  have  been  the  doubts  and  diffi-  Will  be  de- 
culties  formerly  entertained  upon  this  subject,  they  ^dWereduD 
seem  by  the  more  modern  decisions  to  be  fairly  put  at 
rest,  and  the  jurisdiction  is  now  maintained  to  the 

(A)  St  695  a. 

(t)  Frtmeo  w,  Bolton,  8  Ves.  Jr.  368»  372 ;  St  John  y.  St  John,  11  Ves. 
635,  636  ;  Apertt  y.  Jenkint,  L.  R.  16  Eq.  275  ;  St.  697. 

(/)  Si  698 ;  ItiUon  ?.  BarroiP,  1  Ves.  Jr.  284 ;  Jtyan  t.  Jtaekmath, 
3  Bro.  C.  C.  15,  16. 
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Negotiable 
instrument. 


fullest  extent  {k).  And  these  decisions  are  founded 
on  the  true  principles  of  equity  jurisprudence,  which 
is  not  merely  remedial,  but  is  also  preventive  of  in- 
justice. If  an  instrument  ought  not  to  be  used  or  en- 
forced, it  is  against  conscience  for  the  party  holding  it 
to  retain  it,  since  he  can  only  retain  it  for  some  sinister 
purpose.  If  it  is  a  negotiable  instrument,  it  may  be 
used  for  a  fraudulent  or  improper  purpose  to  the  injury 
of  a  third  person.  If  it  is  a  deed  purporting  to  convey 
lands  or  other  hereditaments,  its  existence  in  an  un- 
cancelled state  necessarily  has  a  tendency  to  throw  a 
cloud  over  the  title.  If  it  is  a  mere  written  agree- 
ment, solemn  or  otherwise^  while  it  exists  it  is  always 
liable  to  be  applied  to  improper  purposes,  and  it  may 
be  vexatiously  litigated  at  a  distance  of  time,  when  the 
proper  evidence  to  repel  the  claim  may  have  been  lost 
But  where  the  or  obscured  ({).  But  where  the  illegality  of  the  agree- 
illegality  ap-  ment,  deed,  or  other  instrument  appears  upon  the  face 
very  face,  of  it,  SO  that  its  nullity  can  admit  of  no  doubt,  the 
same  reason  for  the  interference  of  a  court  of  equity^ 
to  direct  it  to  be  cancelled  or  delivered  up,  would  not 
seem  to  c^ply^  for  in  such  a  case  there  can  be  no 
danger  that  the  lapse  of  time  may  deprive  the  party  of 
his  full  means  of  defence ;  nor  can  it  in  a  just  sense 
be  said  that  such  a  paper  can  throw  a  cloud  over  his 
right  or  title,  or  diminish  his  security;  nor  is  it 
capable  of  being  used  as  a  means  of  vexatious  litiga- 
tion or  serious  injury.  And,  accordingly,  it  is  now 
fully  established  that  in  such  cases  courts  of  equity 
will  not  interpose  their  authority  to  order  a  cancella- 
tion or  delivery  up  of  such  instruments  (m). 


equity  will 
not  interfere. 


The  whole  doctrine  of  courts  of  equity  on  this  sub- 

{k)  Mr  Swan8ton*6  note  to  Davis  t.  Duke  of  Marlborough,  2  SwassL 
157. 

it)  St.  700 ;  Bromley  t.  Eolland,  7  Tea.  20,  21 ;  Kemp  t.  JPner,  7  To. 
248,  249. 

Cm)  Simpson  y.  Lord  Howden^  3  Kybe  &  Cr.  97 ;  Bromley  y.  BotU»L 
7  Yes.  16 ;  Threlfall  t.  Lunt^  7  Sim.  627  ;  Kurd  ?.  BiUingUm^  6  Gr.  143; 
St.  700  a. 
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ject  is  referable  to  the  general  jurisdictioD^  quia  timet 

It  is  not  confined  to  cases  where  the  instrument  having 

been  executed  is  void  upon  grounds  of  law  or  equity. 

But  it  is  applied  even  in  cases  of  forged  instruments,  Forged  docn- , 

which  may  be  decreed  to  be  given  up  without  any  S' b^aSiye^ 

prior  trial  at  law  on  the  point  of  forgery  (n).  up.     . 

(n)  Fiake  T.  Highfield^  1  Ross.  559 ;  St  701.  But  see  Burt<m  v.  Gray, 
L.  R.  8  Ch.  982. 
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CHAPTER  V. 


Court  of  pro- 
bate. 

Equity  deals 
with  wills  in- 
cidentally. 


Derisee  may 
come  into 
equity  to 
estabush  a 
will  against 
heir-at-law. 


BILLS  TO  ESTABLISH  WILLS. 

ALTflOUQH  courts  of  equity  hare  no  general  jnrisdic* 
tion  over  wills,  the  proper  court  being  the  Court  of 
Probate  {6),  in  which  all  wills  of  personaliy  are 
required  to  be  proved,  yet  whenever  a  will  comes 
incidentally  into  question  before  them,  as  when  the 
court  is  called  to  execute  the  trusts  of  the  will,  or  to 
marshall  assets,  they^necessarily  entertain  Jurisdiction 
to  some  extent  over  the  subject  {p).  If  the  validity 
of  the  will  is  admitted,  or  already  established,  they 
act  upon  it  to  the  fullest  extent.  But  if  the  parties 
are  dissatisfied  with  the  probate,  ■  and  contest  the 
validity  of  the  will,  the  court  of  equity  in  which  the 
cause  is  depending  will  cause  the  validity  of  the  will 
to  be  established  {q);  and  if  the  will  be  established, 
a  perpetual  injunction  may  be  decreed  (r). 

But  it  is  often  the  primary  though  not  the  sole 
object  of  a  suit  in  equity  to  be  brought  by  devisees 
and  others,  to  establish  the  validity  of  a  wiU  of  real 
estate,  and,  thereupon,  to  obtain  a  perpetual  injunction 
against  the  heir-at-law,  and  others,  to  prevent  them 
from  contesting  its  validity  in  future  (s).  In  such 
cases  the  jurisdiction  exercised  by  courts  of  equity  is 
somewhat  analogous  to  that  exercised  in  cases  of  bills 
of  peace ;  and  is  founded  upon  the  like  considerations, 
in  order  to  suppress  interminable  litigation,  and  to 
give  security  and  repose  to  titles  (t), 

(o)  20  &  21  Vict.,  c.  77,  ss.  61,  62. 
p)  Sheffield  Y,  Duehete  of  Buekinghamehir$^  1  Atk.  630. 
\o)  26  &  26  Vict,  0.  42. 

frj  St.  1446 7. 

U)  Booth  T.  BlimdeU,  19  Yes.  494,  609. 
U)  St  1447. 
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In  the  case  of  Bayse  v.  Bosaboraugh  {u),  it  was  de-  Eren  though 
cided  tliat  a  devisee  in  possession  was  entitled  to  have  ^^  brought  *^ 
the  will  established  against  the  heir-at-law  of  the  no  ejectment, 
testator,  although  the  heir  had  brought  no  action  of 
ejectment  against  the  devisee,  although  no  trusts 
were  declared  by  the  will,  and  although  it  was  not 
necessary  to  administer  the  estate  under  the  direction 
of  the  Court  of  Chancery.     And  it  iias  been  further 
determined  that  the  Court  of  Chancery  has  power  to 
establish  a  wiU  against  parties  claiming  under  a  prior 
will,  and    disputing  the  plaintiff's  claim,  a   devisee  Devisee  may 
being  entitled  to  have  the  will  established,  and  his  title  5Si^^*|„*  ^ 
quieted,  not  only  as  against  the  heir  but  against  all  all  tettmf^  up 
persons  setting  up  adverse  rights  (v).  riicht^*"* 

But,  on  the  other  hand,  the  heir-at-law  can  only  The  hdr-at- 
come  into  a  court  of  equity  by  consent  to  have  the  ^^e*^to  ^^ 
validity  of  the  will  tried.     He  cannot  come  into  equity  equity  hy 
unless  by  consent,  because  he  has  a  legal  remedy  by  ^°*®'*^- 
ejectment :  if  there  are  any  impediments  to  the  proper 
trial  of  the  merits  of  such  an  ejectment,  he  may  come 
into  equity  to  have  them  removed  (w).    And  now,  on 
a  bill  by  an  heir,  praying  an  issue  devisavit  vd  non^  for 
the  purpose  of  obtaining  incidental  relief,  the  court 
may,  under  25  &  26  Vict.,  c.  42,  s.  2,  determine  the 
question  itself,  or  in  its  discretion  may  direct  an  issue 
to  be  tried  at  law,  and  in  these  cases   the  heir  is 
entitled  as  of  right  to  a  trial  by  jury  (x). 

iu)  Kay,  71 ;  1  K.  &  J.  124 ;  3  De  G.  H.  &  0.  817 ;  6  H.  L.  Cas.  1. 
r)  Lovett  y.  Zovett^  3  K.  &  J.  I. 
w)  8m.  Man.  409. 
x)  Dan.  Ch.  Pr.  938,  945 ;  Bankt  y.  GoodfilUnp,  40  L.  J.  Ch.  611. 


538 


THE   AUXILIARY  AND   REMEDIAL  JXTBtSDICTION. 


CHAPTKR  VI. 


"nb  exbat  regno/' 


To  prevent      The  wnt  of  Ne  exeat  regno  is  a  prerogative  wnt,  which 

a  person  leaT-   .     .  j         ..  -  i^     ^  *  #. 

ing  the  realm,  ^s  issued^  as  its  name  imports^  to  prevent  a  person  nrom 
leaving  the  realm ;  and,  in  its  origin,  was  only  applied 
to  great  political  objects  and  pnrposea  of  state,  for 
the  safety  and  benefit  of  the  realm  (y). 


Regulated  by 
usage. 


Granted  only 
in  cases  of 
equitable 
debts. 


Exceptiona. 


The  ground  upon  which  this  writ  is  applicable  to 
civil  cases  is  regulated  by  custom  and  usage,  and  it 
is  therefore  impossible  to  expound  its  tine  use  or 
application  upon  principle.  It  is  applied  to  private 
cases  with  great  caution  and  jealousy  (z). 

In  general  it  may  be  stated,  that  the  writ  of  Ne 
exeat  regno  will  not  be  granted  unless  in  cases  of 
equitable  debts  and  claims;  for,  in  regard  to  civil 
rights,  it  is  treated  as  in  the  nature  of  equitable  bail. 
If  therefore  the  debt  be  one  demandable  at  law,  the 
writ  will  be  refused ;  for  in  such  a  case  the  remedy  at 
law  is  open  to  the  party.  If  bail  may  be  required,  it 
can  be  insisted  on  in  the  action  at  law ;  if  not  required 
at  law,  that  furnishes  no  ground  for  the  interference 
of  a  court  of  equity,  to  do  what  in  effect,  as  to  legal 
demands,  the  law  inhibits  (a). 

It  has  been  already  said  that,  in  general,  the  writ 
of  Ne  exeat  regno  lies  only  upon  equitable  debts  and 
claims.  There  are  to  this  general  rule  two  recognised 
exceptions. 


(y)  St.  1465— «7. 
(z)  St  1468. 
(a)  St.  1470. 
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1.  Where  alimony  is  decreed  to  a  wife,  it  will  be  i..  In  cases  of 
enforced  against  a  husband  by  a  writ  of  Ne  exeat  regno,  cr^^'whwi 
if  he  is  about  to  quit  the  realm.     But  the  alimony  husband  in- 
must  be  actually  decreed.     If  the  case  is  a  lis  pendens,  the  jurisdic- 
courts  of  equity  will  abstain  from  granting  the  writ  (fc).  *i«"- 

2.  Where  there  is  an  admitted  balance  due  by  the  2.  In  cases 
defendant  to  the  plaintiff,  but  a  larger  sum  is  claimed  J^^J^^JJ^ 
by  the  latter,  the  writ  will  be  issued,  for  there  is  not  balance,  but 
any  real  deviation  from  the  appropriate  jurisdiction  of  J  J^*    sum?* 
courts  of  equity ;  for  matters  of  account  are  properly 
cognisable  therein.     The  writ  of  Ne  exeat  regno  may, 
therefore,  well  be  supported  as  a  process  in  aid  of  the 
concurrent  jurisdiction  of  courts  of  equity  (c). 

As  to  the  nature  of  the  equitable  demand  for  which  The  debt 
a  writ  of  Ne  exeat  regno  will  be  issued,  it  must  be  J^J^^i^i^^" 
certain  as  to  its  nature,  and  actually  payable,  and  not  nature, 
contingent.     It   should  also  be    for    some    debt    or 
pecuniary  demand.     It  will  not  be  issued,  therefore, 
in  a  case  where  the  demand  is  of  a  general  unliquid- 
ated nature,  or  is  in  the  nature  of  damages  {d). 


(h)  St.  1472. 
(e)  St.  1473  j 
{d)  St.  1474. 


St.  1473 ;  Sobey  t.  Soheify  L.  B.  15  Eq.;200. 
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ACCIDENT— 

Deamtion  of,  369. 

To  give  jmisdiction,  there  must  be  no  complete  legal  remedy,  and  the 

party  must  have  a  oonsdentioas  title  to  relief,  t^. 
Courts  of  equity  do  not  lose  their  jnriadiction  because  the  common  law 

courts  haye  subsequently  acquired  it  also,  360. 
Lost  bonds,  t^. 

Originally  no  remedy  at  law,  t^. 
Equity  can  grant  relief  by  requiring  an  indeomity,  which  a  court  of 

law  cannot  do,  361. 
Where  discovery  is  seught,  no  affidavit  is  necessary  unless  relief  also 

is  asked,  ib. 
Loss  of  deed  alone  is*  not  sufficient  ground  for  coming  into  equity, 

362. 
For  law  now  gives  relief,  ib. 

There  must  be  special  circumstances  irremediable  at  law,  ib. 
Title-deed  of  land  concealed  by  defendant,  ib. 
Deed  lost  when  party  in  possession  prays  to  be  established  in  posses- 

sion,  36^ 
Where  plaintiff  is  out  of  possession,  ib. 
Lost  negotiable  instruments,  ib. 
No  remedy  originally  at  law,  ib, 

17  &  18  Vict,  c.  125,  gives  courts  of  law  jurisdiction,  ib. 
Loss  of  non-negotiable  instrument,  364. 
Destroyed  negotiable  instrument,  t^. 
Execution  of  power,  ib. 
Defective  execution  remedied,  ib. 
In  whose  favour,  366. 
What  defects  are  aided,  ib. 
Distinction  between  mere  powers  and  powers  in  the  nature  of  trusts 

366. 
The  latter  imperative,  and  non-execution  remedied,  t^. 
Accident  in  payment  by  executors  or  administrators,  ib. 
Executors  protected  in  equity  if  they  have  acted  with  good  faith  and 

caution,  ib. 
They  are  gratuitous  bailees,  367. 

Where  master  of  minor  bound  apprentice  becomes  bankrupt,  ib. 
Beduction  of  Gh>vemment  stock,  ib. 
Where  equity  wiU  not  give  relief,  ib. 
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ACCIDI^^T— {continued,) 

In  matters  of  positiTe  contract,  367. 

Destruction  of  demised  premises,  368. 

Party  might  haye  provided  against  the  accident,  ib. 

Contract  where  parties  are  equally  innocent,  ib. 

Where  party  claiming  relief  has  been  guilty  of  gross  negligence,  ib. 

Must  have  a  clear  vested  right,  369. 

Where  other  party  has  an  equal  equity,  no  relief,  ib. 

Parol  evidence  admissible  to  vary  written  document  in  case  of,  377. 

ACCOUNT— 

Trustee  entitled  to  have  his  accounts  taken,  136. 
Person  put  to  his  election  entitled  to  an,  191. 
Account  in  partnership  suits,  432. 
Origin  of  jurisdiction  in,  436. 
Where  action  of,  lay  at  law,  ib. 

(1.)  In  cases  of  privity  of  deed  or  law,  ib, 

(2.)  Between  merchants,  ib. 
Suitors  preferred  equity  because  of  its  powers  of  discovery  and  ad- 
ministration, 437 
In  what  case  equity  allows  account,  ib, 

(1.)  Principal  against  agent,  ib. 
When  ngent  may  plead  Statute  of  Limitationa,  ib. 
In  patent  suits  plaintiff  must  elect  between  account  and  damages,  ib. 
Cestui  qtte  trust  against  trustee,  438. 
Agent  cannot  have  an  account  against  his  principal,  ib. 

(2.)  Cases  of  mutual  accounts  between  plaintiff  and  defendant,  ib. 
As  where  each  of  two  parties  has  received  and  paid  on  the  other's  ac- 
count, t^. 
No  account  if  it  is  a  mere  question  of  set-off^  439. 

(3.)  Circumstances  of  great  complication,  ib. 
The  test  is — Can  the  accounts  be  eiamined  on  a  trial  at  Niti  Priua  f 

ib. 
Compulsory  reference  to  arbitration  by  17  &  18  Vict.  c.  125,  s.  3,  ib. 
Matters  of  defence  to  suit  for  an  account,  440. 
Settled  account,  ib. 

Equity  will  open  the  whole,  if  there  be  mistake  or  fraud,  t^. 
In  other  cases  particular  items  only  will  be  examined,  t^. 
Leave  to  surcharge  and  falsify,  ib. 
What  is  a  settled  or  stated  account,  441. 

Court  unwilling  to  open  settled  accounts  except  as  against  tmstees, 
ib, 

ACQUIESCENCE,  34. 

Where  owner  of  estate  stands  by,  and  permits  improvements,  34. 
Viffilantibtu  non  dormientibus  aquitas  ntbvenitf  36. 
By  eettui  que  trust  in  breach  of  trust,  J36. 
Of  feme  covert,  t^. 
Of  infante,  ib, 

ADEMPTION  of  legacy.— See  Satibpaction,  209. 

ADMINISTRATION  of  assets.- See  Assets. 

ADVANCEMENT— 

Presumption  of,  as  against  resulting  trust,  100. 
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ADVANCEMENT— (<»»fiVi«*rf.) 
In  whoso  favour  it  ariseB,  101. 
Legitimate  child,  ib. 

One  to  whom  the  purchaser  has  put  himself  in  loco  parentis^  ib. 
Wife,  102. 

As  to  purchase  by  wife  in  her  children's  name,  query,  ib, 
Eebuttable  bj  parol  evidence,  103. 
ContemponmeouB  acts  or  declarations,  ib. 
Subsequent  declarations  of  father  may  be  used  against,  but  not  fur 

him,  ib. 
Presumption  not  rebutted  by  nx:cipt  of  rents  by  father,  104. 
By  father  to  child,  to  whom  he  is  indebted,  217. 

AOENT— See  Principal. 
Notice  to,  31. 
Cannot  purchase  estate  of  the  principal,  nor  derive  benefit  from  the 

estate  of,  123. 
(}ood  faith  and  full  disclosure  necessary  between  principal  and,  406. 
Cannot  make  secret  profit  out  of  his  agency,  407. 

ANTE-NUPTIAL  AGREEMENT— 
Must  be  in  writing^  68. 
Post-nuptial  settlement  in  pursuance  of,  69, 379-380. 

ANTICIPATION,  RESTRAINT  ON.— See  Sbpakatb  Estate,  306. 

APPROPRIATION  OF  PAYMENTS— 

Debtor  has  first  right  to  appropriate  payment  to  which    debt  he 

chooses,  446. 
If  debtor  omit,  creditor  may  make  appropriation,  447. 
But  not  to  an  ill^al  debt,  ib. 
Or  where  payment  is  in  nature  of  a  composition,  ib. 
Creditor  may  appropriate  to  a  debt  barred  by  statute,  448. 
But  this  will  not  revive  a  debt  already  barred,  ib. 
General  payment  by  debtor  takes  a  debt  not  already  barred  out  of 

the  statute,  but  does  not  revive  one  barred,  ib. 
If  neither  make  appropriation,  the  law  makes,  ib. 
Cases  of  running  accounts  in  partnerships,  ib. 
Sum  first  paid  in  is  presumed  to  be  first  drawn  out,  449. 
Account  is  not  to  be  taken  backwards,  and  balance  struck  at  head 

instead  of  foot,  ib. 

ARBITRATOR— 

Agreement  to  refer  to,  when  enforced,  428. 

Compulsory  reference  to,  by  17  &  18  Vict.,  o.  125,  s.  3,  439. 

Discovery  in  aid  of  reference  to,  619-620. 

Arbittator  cannot  be  compelled  to  state  groxmds  of  award,  620. 

ASSETS— 

Not  marshalled  in  favour  of  charities,  96.— See  Mabshallino. 

Distinction  between  legal  and  equitable,  224. 

Refers  to  remedy  of  the  creditor,  226. 

Legal,  those  recoverable  by  the  executor  virtute  offleii,  ib. 

Course  of  administration  of  legal,  before  32  &  33  Vict.,  c.  46,  ib. 
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ASSETS— (eantinued,) 

Lands  not  charged  with  debts,  assets  by  3  &  4  WOL  lY^  e.  lOi, 

228. 
Priority  of  specialty  creditors  where  heir  is  bonxid,  327. 
Debts  paid  pari  paaau  out  of  lands  charged  with  or  derised  for  their 

payment,  ib. 
Effect  of  32  &  33  Vict,  c.  46,  on  specialty  and  siniple  contract  debts, 

227. 
Equitable,  of  two  kinds,  228. 
Mode  of  distribution  of,  t^. 

1.  By  nature  of  property  itself^  U, 
Property  actually  appointed,  t^. 
Estate  pur  autre  vie  is  legal,  229. 

Bo  also  equity  of  redemption  in  a  chattel,  or  real  estate,  t^. 
Separate  estate,  ib. 

2.  By  act  of  testator,  t^. 

Charge  of  debts  distinguished  from  a  trust,  ib. 

In  a  trust  for  payment  of  debts  lapse  of  time  no  bar,  ib. 

Except  as  to  personal  estate,  230. 

In  a  charge  creditors  may  be  barred  by  lapse  of  time,  ib. 

What  amounts  to  a  charge  of  debts,  ib, 

Ooneral  direction  by  testator  for  payment  of  his  debts,  ib. 

Except  where  testator  has  spedfled  a  particular  fund,  231. 

Or  where  executors,   not  also  devisees,  are  directed  to  pay  the 

debts,  t^. 
Debts  to  be  paid  out  of  rents  and  profits,  ib. 
Lien  on  land  not  affected  by  a  charge  of  debts,  ib. 
Neither  specialty  nor  simple  contract  debts  are  a  lien  on  the  lands,  ib. 
Administration  under  Judicature  Act,  1873,  232. 
An  extension  of  the  principle  that  Equality  is  Equity,  ib. 
Rights  of  secured  creditors  assimilated  to  those  in  bankruptcy,  ib. 
Legatees  postponed  to  creditors,  233. 
Order  of  administration  of  assets,  ib. 

1.  The  genera]  personal  estate,  legal  assets,  ib. 
What  exonerates  the  personalty,  234. 

Not  a  general  charge  or  express  trust  of  realty,  t^. 

Nor  even  if  funeral  and  testamentary  expenses  are  charged  im 

realty,  ib. 
Unless  personalty  be  given  at  same  time  as  a  specific  legacy,  236. 
Exoneration  of  mortgaged  estates,  17  &  18  Vict.,  c.  113^  ib. — See 

EXONBRATION. 

2.  Lands  expressly  devised  for  payment  of  debts,  equitable,  239. 

3.  Realty  descended,  legal,  ib. 

Devise  to  heir  makes  him  a  purchaser,  240. 

4.  Realty  devised  charged  with  debts,  equitable  aauts,  ib. 
Though  heir  take  on  lapse  of  devise,  ib. 

Lands  devised  subject  to  mortgage,  or  lien  for  unpaid  purchase-money, 

to  what  extent,  241. 
Land  comprised  in  a  residuary  devise  now  probably  applicable  pmri 

poMU  with  specific  devise,  t^. 

5.  General  pecuniary  legacies,  ib. 

6.  Specific  legacies  and  devises  pro  rata,  ib. 

Doctrine  in  Henswum  v.  Fryer  has  been  doubted,  and  is  opposed  to 
authority,  242. 
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ASSETS— («m/iiiii#<f.) 

7.  Property  orer  which  testator  has  exercised  a  general  power  of 
appointment,  842. 
Equity  will  not  aid  the  non-execution  of  a  power,  ib. 
The  testator's  intention  is  the  guide,  in  the  administration  of,  243. 
Reasons  why  personalty  is  primarily  liable,  t^. 
Intention  to  beoeflt  shown  more  clearly  in  a  speciflo  than  ia  a  general 
legacy,  ib, 

ASSIGNEE— 

Of  chose  in  action,  notice  by,  77. 

Tantamount  to  possession,  id. 

Giyes  right  in  rem,  ib. 

Takes  chose  in  action  subject  to  equities,  78. 

Exception  as  to  negotiable  instruments,  ib, — See  EariTABLB    As- 

8IONMBKT. 

Assignments  contrary  to  public  policy,  80. 

Partaking  of  nature  of  champerty  and  maintenance,  ib, 

AUCTIONEER- 

Fiduoiary  poaitLon  of,  407. 
Agreement  not  to  bid  at  auction,  411. 
Puffing  at  auction,  when  permitted,  412. 

AUXILIARY  JURISDICTION— 

In  aid  of  defects  of  common  law  system,  11. 

Where  plaintiff  having  legal  estate  applies  to  auxiliary  jurisdiction, 
defence  of  valuable  consideration  without  notice  is  good,  22-25. 


BENEFICIARIES— 

Trustees  cannot  take  as,  104. 

Devise  with  a  charge,  devisees  take  as,  ib, 

BILL  OF  EXCHANGE— See  Nbootiablb  Inbtbxjment. 

Acceptance  of,  in  part  payment  of  purchase-money  no  waiver  of  lien, 

no. 

When  may  be  followed  by  cestui'^e  trust ,  134. 
Remedy  in  case  of  lost,  363. 
Or  destroyed,  364. 

BILL  OF  peace- 
Is  generally  brought  after  a  right  has  been  tried  at  law,  526. 
To  quiet  plaintiif  in  his  possession,  and  to  put  an  end  to  litigation, 

527. 
Or  where  a  general  right  is  to  be  established  against  many,  ib. 
For  court  can  bring  all  parties  before  it,  ib. 
Court  of  Chancery  may  now  try  questions  of  fact,  529. 
No  perpetual  ii^junction  in  favour  of  a  private  as  against  a  public 

right,  ib, 

BILL,  quia  timet — 

In  order  to  prevent  anticipated  wrong,  526. 

2    M 
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BILL,  quia  timet — (continued.) 

Am  by  appointing  a  receiver,  or  directing  a  security  to  be  given,  626. 
Jurisdiction  to  cancel  and  deliver  up  documents  on  principle  of, 
530. 

BILL  TO  ESTABLISH  WILL— 

Conrt  of  Probate  has  jurisdiction  over  wills  of  personalty,  536. 

Equity  deals  with  wills  incidentally,  ib. 

Devisee  may  come  into  equity  to  establish  a  will  against  heir-at-law, 

ib. 
Even  though  heir-at-law  have  not  brought  ejectment,  537. 
Devisee  may  establish  a  will  against  all    setting  up  an   adverse 

right,  ib. 
Heir-at-law  can  come  into  equity  only  by  consent,  t^. 

Bona  Vacantia — 

When  crown  takes  personalty  as,  105. 

BOND— 

Assigned  by  memorandum,  not  under  seal,  58. 

Acceptance  of,  for  purchase-money,  not  a  wshrer  of  lien  on  estate, 

110. 
Remedy  in  case  of  lost,  360. 

BREACH  OF  TRUST— See  Cestui  que  truit. 
Creates  a  simple  contract  debt,  134. 
Right  of  following  the  property  into  which  the  trust-fund  has  been 

converted,  ib. 
When  money,  notes,  may  be  followed,  ib. 
Interest  payable  on,  135. 
Release  or  confirmation  by  cestui  que  trust,  136. 


CANCELLING  AND  DELIVERY-UP  OF  DOCUMENTS— 
When  instrument  ordered  to  be  delivered  up,  530. 
On  principle  quia  timet^  ib. 

Granting  such  a  decree  not  matter  of  right,  but  discretion,  t^. 
Voluntary  deed  or  agreement,  not  ordinarily  relieved  against,  531. 
Relief  granted  on  terms,  ib. 
Relief  where  plaintiff  has  good  defence  at  equity,  though  not  at 

law,  ib. 
Voidable  instruments  when  cancelled,  ib. 
Where  obtained  by  party's  own  fraud,  532. 
Gaming  security  decreed  to  be  cancelled  though  both  parties  guilty, 

ib. 
Where,  though  both  are  participea  eriminia,  one  has  been  so  under 

oppression  or  imdue  influence,  ib. 
No  relief  to  guilty  party  against  one  whom  he  has  deceived,  533. 
Instruments  absolutely  void  will  be  ordered  to  be  delivered  up,  ih. 
Negotiable  instruments,  534. 
Equity  wUl  not  interfere  where  the  illegality  appears  on  the  &oe  of 

it,  ib. 
Forged  documents  ordered  to  be  delivered  np,  ib. 
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CARE  AND  DILIGENCE  required  of  trustees  and  executors,  120. 
Cavtat  Emptor^  387.— See  Fkavd,  Actual. 
Cettui  que  use,  40. 

C<9iui  que  irust—See  TRtsTB,  Trustbeb. 

Death  of,  intestate  and  without  repreacntatiyes,  105. 

There  is  no  escheat,  if  trustee  is  seised  in  fee  he  takes  beneficially,  t^. 

The  crown  takes  personalty  as  bona  vacantia,  ib. 

Where,  may  obtain  injunction  against  trustee,  119. 

Trustee  cannot  purchase  estato  from,  123. 

Ilemedies  of,  in  event  of  a  breach  of  trust,  133. 

May  follow  the  property^  134. 

When  notes,  money,  may  be  followed,  ib. 

Acquiescence  by,  136. 

Release  or  confirmation  by,  ib. 

Right  of,  to  follow  trust-fund  where  wrongfully  converted,  198. 

CHAMPERTY— 

Assignments  partaking  of  nature  of,  80. 
V\ix%:hA3»  pendente  lite  when  permitted,  81. 

CHARGE  OF  DEBTS— See  Asbbts. 

Purchaser  of  personalty  exonerated,  though  a,  90. 
But  not  where  trust  or  charge  on  real  estate,  unless  general,  ib. 
Distinction  between  a,  and  a  trust  or  power,  91. 
Devisees  in  trust  subject  to  a,  may  sell  or  mortgage  without  an  ex- 
press power,  92. 

CHARITIES— 

Charities  are  favoured  by  the  law,  94. 

Charitable  bequest  will  not  fail  for  want  of  an  executor,  t^. 

A  testator's  general  charitable  intention  will  be  carried  into  eflect  by 

the  court,  ib. 
Doctrine  of  cy-pree  applied  where  a  general  charitable  intention,  ib. 
Not  where  there  is  a  specific  object,  95. 
Defects  in  conveyance  to,  supplied,  ib. 
Lapse  of  time  no  bar  to  trusts  in  favour  of,  96. 
Assets  not  marshalled  in  favour  of,  ib.,  249. 
If  gifts  be  for  benefit  of,  equity  will  effectuate  it  at  all  events,  97. 
But  not  if  a  discretion  be  left  to  trustees,  t^. 
No  resulting  trust  of  surplus  to  representatives  of  donor,  where  a 

general  charitable  intention 
Or  where  an  excess  of  income  subsequently  arises,  98. 
Rule  where  specific  purpose  does  not  exhaust  original  fund,  t^. 

CHATTELS  PERSONAL— 

Statute  of  Uses  not  applicable  to,  45. 

Trusts  of,  not  within  Statute  of  Frauds,  47. 

Not  within  27  Eliz.  c.  4,  67. 

Assignments  of  contingent  interests,  or  possibilitieB  in,  75. 

Donatio  mortie  eauea  of,  what  constitutes,  141. 

Husband's  right  in  wife's,  292. 
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CHATTELS  REAL,  tnuts  of,  within  Statute  of  Fniiidi,  47. 

CHILD— See  Inpant. 

Prefiumption  of  advancement  to,  101. 

Advancement  by  father  to,  to  whom  he  is  indebted,  219. 

Father  is  bound  to  maintain,  262. 

Fraudulent  appointment  by  father  to,  413. 

CHOSE  IN  ACTION— 

Not  generally  assignable  at  law,  74. 

When  assignable  in  Equity. — See  Equitable  Absionmxnt. 

Must  be  reduced  into  possession  by  trustee  without  delay,  190. 

Whether  subject  of  donatio  mortis  eauaUf  143. 

Husband's  rights  in  wife's,  292,  330. 

CIVIL  LAW— 

Much  resorted  to  in  courts  of  equity,  6. 
Inapplicable  to  Eqglish  tenures,  6. 
Unpopularity  of,  temp.  Edw.  III.,  7. 

COMMERCIAL  PURCHASES—See  Paktnebahif. 
No  survivorship  in,  108. 

But  land  deviled  in  joint-tenancy,  if  used  for  partsenhip  pnrpofles, 
still  remains  joint  property,  unless  agreed  to  be  held  in  oommon,  %6. 

COMPENSATION.— See  Electioit. 

CONCURRENT  JURISDICTION— 

Where  equity  has,  with  common  law,  10. 

Rule  as  to  validity  of  defence  of  purchase  for  value  without  notice, 

being  good,  does  not  apply  to,  22-26. 
Origin  of,  356. 
Extends  to  cases  where  there  is  not  a  plain,  adequate,  and  complete 

remedy  at  law,  ib. 
Division  of  the  subject,  368. 

CONSIDERATION— 

Trust  may  arise  without,  64. 

Settlement  must  be  both  for  good,  and  bond  fide^  64. 

Classification  of,  68. 

Marriage  a  valuable,  under  27  Elis.  e.  4,  «6. 

Who  within  scope  of  marriage,  70.— See  VoLrNTART  Settlbmsnt, 

PvncHASER. 
Contracta  founded  on  an  immoral,  are  void,  401. 
But  no  relief,  where  the  plaintiff  is  the  sole  guilty  party,  633. 

CONSOLIDATION  OF  MORTGAGES— 

Mortgagee,  on  pajrment  off  of   one,  can  claim  redemption  of  all 
mortgages  held  hy  him  on  mortgagor's  pro^jerty,  271. 

CONSTRUCTIVE  FRAUD.— See  Fraud. 

CONSTRUCTIVE  NOTICE.— See  Notice. 
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CONSTRUCTIVE  TRUSTS— 
Definition  of,  109. 
Equitable  liens,  t^. 

Vendor's  lien  for  unpaid  pnrchaee^money,  ib. 
Lien  not  lost  by  taking  a  collateral  aecuiity  per  sf,  110. 
As  a  bond,  bill,  or  promissory  note,  t^. 
Against  whom  lien  may  be  enforced,  112. 
Where  legal  estate  is  outstanding,  ib. 
Vendor  may  lose  his  lien  by  negligence,  113. 
Vendor's  lien  for  prematurely  paid  purchase -money,  114. 
Renewal  of  lease  by  trustee  in  his  own  name,  ib. 
Trustee  has  lien  on  trust-fund  for  expenses  of  renewal,  115. 
So  also  person  paying  premiums  on  policy,  ib. 
What  improvements  on  land  of  another  allowed  for,  ib. 
He  who  seeks  equity  must  do  equity,  ib. 
Improvements  by  tenant  for  life,  when  allowed  for,  ib. 
Heir  of  mortgagee  trustee  for  personal  representatives,  116. 

CONTINGENT  LEOACT.-See  Satisfactioit. 

CONTRACT.--See  Spbcific  FE&roBJCANcs. 

CONVERSION— 

Equitable,  origin  of  jurisdictioaas  to,  37. 
Of  terminable  and  reversionary  property,  134. 
Of  money  into  land,  or  land  into  money,  148. 
Under  will  or  settlement,  ib. 

1.  What  words  are  necessary,  149. 
Must  be  imperativa,  ib. 

As  where  limitations  are  adapted  only  to  land,  ib, 

2.  Time  from  which,  takes  place,  150. 
In  wills  from  testator's  death,  ib. 

In  deeds  from  execution  and  delivery,  ib. 
The  principle  is  the  same  in  a  deed  as  in  a  will,  151. 
Rule  as  to  deeds  inapplicable  when,  not  the  object,  162. 
As  in  mortgages,  ib. 

Where,  depends  on  a  future  option  to  purehase,  153. 
Rents  until  option  is  exercised  go  as  realty,  ib. 
Devise  of  lands  thus  optionally  purchaseable,  154. 
Specific  devise  subsequent  to  the  oontract  for  optional  pur- 
chase, ib. 
Specific  devise  prior  to  the  contract  for  optional  purchase,  155. 
Where  purpose  subsequently  fails,  propcniy  is  reconverted,  156. 

3.  ££EBcto  of,  157. 

Right  to  dower  and  curtesy  in  money  to  be  laid  out  in  land,  ib. 

4.  Results  of  total  or  partial  failure  of  Uie  objects,  ib. 
Where  total  failure  results  unoonverted,  158. 
Partial  failure,  ib. 

I.  Under  wills,  ib. 

Where  land  is  directed  to  be  tamed  into  money,  there  must  be  a 

gift  over  to  exclude  the  heir,  159. 
Undisposed-of  proceeds  result  to  the  heir,  160. 
Doctrine  does  not  apply  to  sale  by  the  court,  ib. 
la  what  character  the  land  to  be  sold  results  to  the  heir,  161. 
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CONVERSION— Cfw«/inw<r<f.) 

Where  sale  is  necessjiry,  it  results  as  money  to  the  hoir»  162. 
Where  money  directed  to  be  laid  out  in  land,  undisposed-of  money 

results  to  personal  representatives,  163. 
But  it  results  to  the  personal  repre^ntativeas  personalty,  164. 
Because  it  first  goes  to  the  executors  as  personalty,  lHo. 
Blending  of  real  and  personal  estate,  id. 
Heir-at-law  not  excluded  except  by  a  devise  over,  16. 
May  be  only  for  purposes  of  will,  or  out  and  out,  ib. 
2.  Under  settlements,  166. 

Property  results  to  settlor  in  converted  form,  ii. 
Distinction  between  partial  failure  under  a  will  and  under  a  settle- 
ment, 167. 
Guardian  may  not  change  the  character  of  his  ward's  property, 

348. 
Except  when  necessary  for  infant's  benefit,  ib. 
Representatives  of  infant  take  as  unconverted,  349. 
Conversion  of  lunatic's  estate,  356. 
His  representatives,  having  no  equities  between  them,  take  fund  in 

character  in  which  it  is  found,  ib. — See  Reconveesion. 
Of  land  employed  in  partnership  bosiness,  432. 

COPYHOLDS,  trusts  of,  within  Statute  of  Frauds,  47. 

COPYRIGHT— 

Injunction  in  cases  of,  495. 

Damages  at  law  inadequate,  496. 

Jurisdiction  when  exercised,  ib,  « 

None  in  irreligious  or  immoral  publication,  497. 

What  is  an  infringement,  498. 

Copyright  in  maps,  499. 

In  lectures,  ib. 

Publication  of  letters  when  restrained,  500. 

CREDITORS- 
IS  Eliz.  c.  5,  for  protection  of,  64. 

Trust  in  favour  of,  not  communicated  to,  is  revocable,  70. 
Amounts  to  mere  direction  to  trustees  as  to  mode  of  disposition,  71. 
Arrangement  for  debtor's  own  benefit  and  convenience,  ib. 
Trust  irrevocable  after  communication  to,  72. 
Or  where  his  position  is  altered  thereby,  73. 
Or  where  a  party  to  a  deed,  ib. 
Order  by  debtor  in  favour  of  his,  upon  a  third  person,  75. 

Cy-prea — 

Doctrine  of,  applied  where  a  general  charitable  intention,  94. 
But  not  where  a  specific  object,  .95. 


DAMAGES.— See  Injunction,  603. 

De  bene  esae.—See  Testimony,  Bill  to  Pebpetvatb. 

Debitor  non  pre*um\tur  donare^  203. 
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DEBTS— 

Purchaser  when  bound  to  see  to  payment  of. — See  Charge  of 

Dbbts. 
Trustee  buying:  up  for  himself,  can  only  charge  what  he  gave,  123. 
Satisfaction  of,  by  legacies. — See  Satispactiox. 

DELAY. — See  Acqvuscencb,  Nboliobncb. 

DELEGATION— 

By  trustee  of  his  office,  120. 
Where  there  is  a  moral  necessity,  t^. 

DELIVERY-UP,  Specific,  of  Chattels- 
Contracts  as  to  rare  and  b^utif  ul  articles  of  cirtUy  4o6. 
Of  picture  to  artist  who  had  painted  it,  no  price  having  been  named, 

ib. 
Heirlooms  and  chattels  of  peculiar  value,  ib. 
Damages  oo  compensation  in  such  a  case,  4^7. 
Statutory  powers  as  to,  ib. 

DELIYERT-UP  of  Documents. — See  Cancellation  of  Documbnth. 

DEVISE— See  Assets. 

On  trust,  devisee  a  trustee,  104. 

With  a  charge,  devisee  takes  beneficially,  ib. 

Of  land  subject  to  contract  or  option  to  purchase^  164. 

DIRECTORS  cannot  derive  personal  benefit  in  their  character  as  such, 
123. 

DISCOVERY— 

Every  bill  in  equity  may  be  a  bill  of,  616. 

But  a  bill  of,  strictly  so  called,  seeks  for  discovery  in  aid  of  proceed- 
ings in  another  court,  t^. 

Generally  an  action  must  have  been  already  commenced,  ib. 

Origin  of  equitable  jurisdiction,  617- 

Defences  to  bill  of,  ib. 

Plaintifi* seeking,  must  show  a  title,  618. 

Heir-at-law  during  ancestor's  life  cannot  have,  ib. 

But  heir-in-tail  entitled  to  see  title-deeds,  ib, 

Plaintifi*  seeking,  must  stato  a  case  showing  good  ground  of  action  or 
defence,  ib. 

If  matter  be  doubtful,  court  will  not  grant,  ib. 

None  in  aid  of  matters  not  purely  civil,  619. 

Nor  where  it  would  involve  a  forfeiture,  ib. 

None  in  aid  of  court  of  oompetent  jurisdiction,  ib. 

Except  when  the  other  court  had  not  that  power  originally,  t^. 

Nor  in  aid  of  reference  to  arbitration,  ib. 

Unless  reference  be  compulsory,  620. 

Married  woman  cannot  be  compelled  to  disclose  facts  which  may 
charge  her  husband,  ib. 

None  in  breach  of  professional  confidence,  ib. 

Arbitrators  not  compellable  to  state  grounds  of  award,  ib. 
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DISCOYBBY— (continued.) 

None  agamct  a  mere  witnen,  520. 

Or  a  bondjide  pnrchaeer  for  valuable  oonridenition  without  notice,  ib. 
Or  as  against  a  pnrchaeer  from  him,  though  with  notice,  521. 
See  Testimony,  Bill  to  Pehpbtuatb. 

Ikmatio  mortis  causa — 

Must  be  in  expectation  of  death,  138. 

On  condition  to  be  absolute  on  donor^s  death,  ib. 

Revoked  by  recovery  or  resumption,  t^. 

How  intention  to  give  is  manifested,  139. 

Imperfect  testamentary  gift  not  supported  as,  ib. 

Nor  an  ineffectual  gift  inter  vivos,  140. 

Is  a  gift  to  become  absolute  on  donor's  death,  141. 

What  is  a  sufficient  delivery,  ib. 

To  donee  or  agent  for  him,  ib. 

Not  to  donor^s  agent,  ib. 

Delivery  of  the  means  of  obtaining  the  gift,  good,  ib. 

Donor  must  part  with  dominion  over  the  gift,  142. 

Delivery  of  essential  document  sufficient  in  case  of  diose  in  action, 

143. 
What  may  be  given  as  donationes  mortis  eausa^  ib. 
How  it  differs  from  l^;acy,  ib. 
How  it  differs  from  a  gift  inter  vivos^  ib. 

DOWER— 

Right  of,  in  money  to  be  laid  out  in  Isiid,  157. 

Election  with  reference  to,  186. 

What  is  inconsistent  with  widow's  right  to,  ib. 

DRUNKENNESS— 

When  a  reason  for  setting  aside  a  contract,  394. 

DURESS.— See  Fbaitd,  Actual,  395. 


ELECTION- 

Arises  from  inconsistent  or  alternative  gifts,  178. 

Foundation  of  doctrine  the  intention  of  the  donor,  179. 

Derived  from  civil  law,  180. 

To  take  under  instrument,  t^. 

Against  the  instrument,  t^. 

Principle  of  compensation,  and  not  forfeiture^  governs  the  doctrine, 

181. 
The  court  will  sequester  the  property  conferred  on  the  refractoi^i' 

donee,  ib. 
Restores  the  surplus  after  satisfaction,  ib. 
Cases  where  testator  makes  two  bequests  of  his  own,  the  donee  may 

accept  the  beneficial  and  reject  the  onerous,  ib. 
There  must  be  a  fund  from  which  compensation  can  be  made,  ib. 
Under  powers,  182. 

As  to  person  entitled  in  default  of  appointment,  t^. 
As  to  person  entitled  under  the  power,  183. 
Circumstances  essential  to,  ib. 
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'EL^CTlOy— (continued.) 

Absolute  appointment,  with  directions  modifying  tlie  appointment, 
184. 

Where  testator  affects  to  dispose  of  his  own  by  an  ineffectual  instru- 
ment, 185. 

As  in  case  of  infancy,  id. 

Coverture,  ib. 

Wills  before  1  Vict.  c.  26,  attested  so  as  to  pass  personalty,  186. 

With  reference  to  dower,  ib. 

What  is  inconsistent  with  widow's  right  to  dower,  ib. 

To  raise  question  of,  immaterial  whether  testator  did  or  did  not  know 
property  not  to  be  his  ovm,  187* 

Testator  is  presumed  to  have  given  his  own  where  he  has  a  limited 
interest,  188. 

Evidence  dehors  the  instrument,  189. 

Persons  under  disabilities,  190. 

Married  women,  t^. 

Infants,  191. 

Persons  compelled  to  elect  may  have  acconnts  tacen,  ib. 

Are  not  bound  by  mistake  as  to  value,  ib. 

What  is  deemed,  ib. 

Length  of  time  raises  presumption  of,  192. 

EQUALITY  U  equity,  13, 85. 

EQUITABLE  ASSETS.— See  Assbts. 

EQUITABLE  ASSIGNMENT— 

General  rule  of  law,  that  ehoee  in  action  is  not  assignable,  74. 

Disregarded  by  equity,  ib. 

Infringed  even  by  common  law,  t^. 

Contingent  interests  and  possibilities  assigned  under  8  &  9  Vict  c. 

106,  75. 
Policies  of  life  and  marine  insurance  assignable  by  statute,  ib. 
Debts  and  other  legal  choses  in  action  under  Judicature  Act,  1873,  ib. 
Order  given  by  debtor  to  creditor  on  a  third  person  a  good  equitable 

assignment  of  fund  in  hand  of  such  third  person,  ib. 
Sectu  mandate  from  principal  to  agent,  if  not  communicated  to  third 

party,  76. 
Nor  is  mere  power  of  attorney,  ib. 
What  constitutes  an,  77. 

Notice  to  legal  holder  by  assignee  is  necessary  to  perfect  his  title,  t^. 
Tantamount  to  possession  and  gives  assignee  a  rigbt  in  rem^  78. 
Assignee  of  chose  in  action  takes  subject  to  equities,  ib. 
Except  in  the  case  of  negotiable  securities,  debentures  payable  to 

bearer,  79. 
Assignments  contrary  to  public  policy,  as  of  salary  of  public  officer, 

80. 
Assignments  partaking  of  champerty  and  maintenance,  t^. 
Purchase  of  an  ioiereat  pendente  lite  when  permitted,  81. 

EQUITABLE  DEFENCES  AT  LAW.— See  Injunction,  485. 
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EQUITABLE  JURISDICTION— 

Courts  bound  by  settled  rules  and  precedents,  4. 
Origin  of  jurisdiction  of  Court  of  Chanceryf  5. 
Reasons  of  separation  between  civil  law  and  English,  6. 
New  defences  unprovided  for,  gave  rise  to,  9. 
Ordinance  of  22  Edw.  III.  as  to  matters  *  of  grace,*  10. 
Exclusive  jurisdiction,  ib. 
Concurrent  jurisdiction,  ib. 
Auxiliary  jurisdiction,  11. 
Where  equity  cannot  interfere,  ib. 

EQUITABLE  MORTGAGE.~See  Mortoaob,  Equitable. 

EQUITY— 

Various  senses  in  which  equity  is  used,  1. 

Common  law  as  much  founded  on  natural  justice  and  good  conscience 

as,  2. 
Definition  of,  3. 

Courts  of,  bound  by  settled  rules  and  precedents,  4. 
Modes  of  interpreting  laws  same  in,  as  at  common  law,  ib. 
Origin  of  jurisdiction  of  Court  of  Chancery,  5. 
Civil  law  much  resorted  to,  ib. 
Reasons  of  separation  between  civil  and  English  system,  6. 

1.  Common  law  became  a  lex  script  a  too  soon,  ib. 

2.  Civil  law  inapplicable  to  English  tenures,  ib. 

3.  Unpopularity  of  civil  law  in  the  time  of  Edward  III.,  7. 

4.  System  of  common  law  procedure  defective,  7 — 10. 
Maxims  of,  12,  13. 

EQUITY  TO  A  SETTLEMENT— 

Based  on  maxim,  that  *  He  who  seeks  equity  must  do  equity/  33. 
An  equitable  modification  of  the  husband's  legal  rights,  320. 
Marriage,  a  gift  of  wife's  personal  property  to  husband  subject  to  his 

reduction  of  it  into  possessio  n,  ib. 
Her  equity  does  not  depend  on  a  right  of  property  in  her,  ib. 
But  arises  from  the  maxim,  *He  who  seeks  equity  must  do  equity/ 

321. 
The  court  imposes  conditions  on  the  husband  coming  as  plaintifif,  ib. 
Principle  extended  to  the  husband's  general  assignees,  ib. 
To  particular  assignees  for  value,  t^. 
Wife  permitted  to  assert  her  right  as  plaintiff  out  of — 

1.  Absolute  equitable  choses  in  action,  322. 

2.  Her  t«rm  of  years,  ib. 

Where  the  term  is  equitable,  ib. 

Not  where  the  term  is  legal,  ib. 
Difference  between  absolute  interest  and  life-interest  of  wife,  323. 
Purchaser  of  absolute  interest  bound  by  her  equity,  ib. 
Her  absolute  interest  is  for  benefit  of  herself  and  children,  U>. 
No  provision  for  children  out  of  life-interest,  324. 
Husband  takes  the  fund  as  long  as  he  maintains  the  wife,  ib. 
The  equity  out  of  life-interest  arises  on  his  failure  to  maintain  her, 

ib. 
Purchaser  of  lif  e-interest  not  bound  to  inquire  whether  husband  is 

maintaining  her,  ib. 
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EQUITY  TO  A  SETTLEMENT— (ww^iwK^rf.) 

Auignee  for  valae  before  bankruptcy,  desertion,  or  failure  to  main- 
tain her,  has  a  good  title,  32d. 

Distinction  between  a  particular  and  a  general  assignee,  ib. 

Husband  maintaining  his  wife  may  aliene  her  life-interest,  t^. 

But  a  general  assignee's  right  arises  at  moment  when  husband  be« 
comes  incapable  of  maintaining  his  wife,  t^. 

Particular  assignee  takes  before  her  equity  arises,  326. 

Arrears  of  income,  no  equity  to  settlement  out  of,  t^. 
3.  Equitable  realty,  t^. 

Equitable  tenant  in  tail  of  money  to  be  laid  out  in  land  has  no  equity 
out  of  the  corpus,  ib. 

Her  equity  attaches  on  what  the  husband  takes  in  her  right,  ib. 

Property  legal  in  its  nature,  made  the  subject  of  a  suit  in  equity,  is 
liable  to  her  equity,  327. 

Husband  may  take  what  he  can  get  at  law,  t^. 

But  in  equity,  seeking  its  aid,  he  must  make  a  provision,  328. 

Wife  may  as  plaintiff  claim  a  settlement  out  of  her  equitable  interestn 
in  real  estate,  ib. 

As  legal  freehold  made  equitable  by  existence  of  a  jointure  term,  321). 

Wife's,  defeated  by  her  alienation,  ib. 

Of  interests  in  real  estate,  ib. 

Of  interests  in  personal  estate,  t^. 

Wife's  choses  in  action  belong  to  husband,  if  ho  reduce  them  into 
possession,  330. 

Wife  surviving  her  husband  takes  her  reversionary  interest  which  he 
has  not  reduced  into  possession,  tb. 

Assignee  con  take  no  more  than  the  husband  has  to  give,  ib. 

Court  had  not  power  to  take  wife's  consent  to  part  with  her  reversion- 
ary interest,  ib. 

For  she  would  lose  a  future  possible  equity  and  her  chance  of  sur- 
vivorship, 331. 

She  has  no  equity  out  of  reversionary  interest,  so  long  as  reversionary, 
ib. 

It  is  an  obligation  fastened,  not  on  the  property,  but  on  the  right  to 
receive  it,  ib. 

By  20  &  21  Vict.  c.  27,  feme  covert  may  alien  her  reversionary  interest 
in  personalty  by  deed  acknowledged,  332. 

But  not  property  which  she  is  restrained  from  alienating,  ib. 

Nor  property  settled  on  her  marriage,  ib. 

As  to  cases  of  reversionary  interests  not  within  the  act,  ib. 

If  husband  die  before  reversion  falls  in,  purchaser  loses  his  purchase, 
333. 

If  reversion  falls  into  possession,  tho  husband  and  wife  living,  pur- 
chaser will  take  it,  subject  to  her  equity,  ib. 

If  wife  die  first,  and  then  the  reversion  falls  in,  purchaser  takes  all, 
ib. 

Husband  bonnd  by  his  assignment,  ib. 

What  amounts  to  reduction  into  possession,  ib. 

Mere  assignment  of  a  reversion  is  not  a  reduction  into  possession,  id. 

The  husband  must  actually  reduce  it  into  possession,  334. 

The  mere  power  of  doing  so  is  not  sufficient,  ib. 

Husband's  transfer  of  title-deeds,  of  which  his  wife  was  equitable 
mortgagee,  is  not  sufficient,  ib. 
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EQUITY  TO  A  SETTLEMENT— (wifhn«tf<?.) 

Order  of  court  to  pay  wife's  income  into  receiver*!  aands  is,  334. 

Settlement,  if  made,  must  be  on  wife  and  children,  i^. 

Though  she  may  waive  it,  and  thus  deprive  her  children,  »3. 

When  their  right  becomes  indefeasible,  335. 

If  wife  dies  before  bill  filed,  children  have  no  right,  336. 

If  wife  dies  after  filing  bill,  but  before  decree,  children  have  no  right, 
id. 

In  ordinary  cases,  a  decree  is  merely  declaratory  of  the  previous  right 
of  pUintiflf,  ib. 

Rule  different  where  wife  claims  her  equity,  ib. 

Her  right  is  merely  to  limit  the  primd  facie  marital  right,  ib. 

Right  of  children  as  against  husband  arises  on  decree,  337. 

Right  of  children  may  arise  out  of  contract  by  father,  ib. 

Wife  may  after  decree,  but  before  execution  of  the  settlement,  waive 
her,  and  so  defeat  her  children's  right,  ib. 

If  husband  is  bound,  the  children  are  entitled,  ib. 

What  will  defeat  her  right  to  a  settlement,  ib. 

Husband's  receipt  of  the  fund,  338. 

Where  her  debts  exceed  the  fund,  t^. 

An  adequate  settlement,  ib. 

Her  adultery  and  desertion  of  the  husband,  ib. 

She  does  not  lose  it,  where  both  are  living  in  adultery,  ib. 

Her  fraud,  ib. 

Amount  of  settlement,  ib. 

If  husband  refuse,  so  long  as  he  maintains  her,  he  takes  income,  339. 

Amount  depends  on  cireumstances,  ib. 

Previous  benefits  from  husband's  property,  ib. 

Conduct  of  both,  ib. 

Generally  half  die  fund  is  settled  on  her,  ib. 

Sometimes  the  whole,  t^. 

Form  of  settlement,  340. 

How  far  binding  as  against  creditors  of  husband,  ib. 

If  husband  reduce  her  property  into  possession,  and  then  make  a  set- 
tlement, it  must  conform  to  13  Eliz.  c.  6,  ib. 

Valid  if  bondJltUy  although  on  a  meritorious  consideration,  ib. 

Trader's  settlement  of  wife's  property  under  Bankruptcy  Act,  1869, 
341. 

If  court  decree  the  settlement,  crediton  are  bound,  t^. 

Settlement  by  husband  on  trustees  refusing  to  part  with  the  wife's 
property,  also  good,  t^. 

• 

EXCLUSIVE  JURISDICTION,  10. 
Trusts,  penalties,  forfeitures,  t^. 

EXECUTED  TRUSTS— See  EXP&B88  Trusts. 
As  to,  equity  follows  law,  49. 

EXECUTORS— See  Tjiustbbs. 

Before  1  Will.  IV.  c.  40,  entitled  to  undisposed-of  residue  of  personal 

estote,  106. 
Except  where  excluded  by  testator's  intention,  express  or  implied,  ib. 
Now  trustees  for  representatives  of  deceased,  ib. 
Care  and  diligence  required  of,  120. 
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EX^CVTOB.S—(eoHtinued. ) 

No  remnnention  allowed  to,  120. 

May  not  make  profit  out  of  estate,  122. 

Answerable  for  their  own  acts  only,  127. 

Difference  between  trustees  and,  ib. 

Joininf^  in  recdptn  primd  facie  liable,  ib. 

Must  not  allow  estate  of  testator  to  remain  out  on  personal  security, 

130. 
Investments  by,  131. 
Statutory  powers  of  inyestment,  t^. 

CouTersion  of  terminable  and  reversionary  property  by,  132. 
Not  cbaiiged  for  accidental  loss  or  failure  of  assets,  366. 
Under  such  circumstances  creditor's  action  restrained,  481. 

EXECUTORY  TRUSTS.— See  ExPBESfl  Teustb. 

JEr  tfquo  et  bono,  1. 

Ex  nttdo  paeto  turn  oritur  aetiOy  64. 

EXONERATION— 

What  exonerates  personalty  from  payment  of  debts,  234. 
Mortgaged  estate  exonerated  prior  to  Locke  King's  Act,  17  &  18  Vict. 

c.  113,  229. 
Personalty  primarily  liable,  unless  mortgaged  estate  devised  eum  onere^ 

or  personalty  exonerated,  236. 
Mortgaged  estate  is  primary  fund,  when  mortgage  is  debt  of  previous 

owner,  ib. 
Unless  adopted  as  a  i)ersonal  debt,  ib. 
Since  the  act  mortgaged  freeholds  and  copyholds  devolve  eum  onere^ 

237. 
Query — as  to  leaseholds,  ib. 
Act  refers  only  to  specified  charges,  ib. 
Vendor's  lien  under  30  &  31  Vict.  c.  69,  ib. 
Provided  there  be  no  contrary  or  other  intention  expressed,  ib. 
Mortgaged  estate  exonerated  if  a  direction  to  pay  debts  out  of  another 

fund,  238. 
But  not  by  a  general  direction  to  pay  debts,  ib. 
By  30  &  31  Vict.  c.  69,  intention  to  charge  the  personalty  must  be 

expressed  or  necessarily  implied,  239. 

EXPRESS  TRUSTS— 

Express  private  trusts,  48. 
1.  Executed  or  executory,  i^. 

As  to  truste  executed,  equity  follows  the  law,  t^. 

Trusts  executory  or  directory  construed  according  to  settlor's  inten« 
tion,  49. 

Distinction  between  executory  truste  in  marriage  articles  and  in  wills, 
60. 

Under  marriage  articles  court  decrees  a  settlement  in  conformity  with 
presumed  intention,  ib. 

In  wills  court  follows  strict  legal  construction  of  the  words,  51. 

Unless  legal  construction  is  controlled  by  expressions  of  contrary  in- 
tention, 63. 
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EXPRESS  TRUSTS— (cow^iwMfrf.) 

2.  Voluntary.— See  Voluntaby  Trusts,  Voluntaet  Sbttle- 

MENTS. 

3.  In  favour  of  creditors,  70. 

If  not  communicated  to  creditors,  revocable  by  the  settlor,  i6. 

Is  an  arrangement  for  the  debtor's  own  benefit  and  convenience,  71. 

Effect  of  communication  of,  to  creditors,  72. 

Irrevocable  after  communication,  when  creditor's  position  is  altered 

thereby,  73. 
Or  when  creditor  is  a  party  to  the  deed,  ib. 
Creditor's  rights  under,  may  be  barred  by  laches,  74. 
4.'  Trusts  by  way  of  equitable  assignment — See  Euuitablb  A8« 

SIONMENT. 

Trusts,  how  created,  81. 

No  trust  if  there  be  a  discretion,  82. 

Recommendation  must  be  imperative,  83. 

Subject-matter  must  be  certain,  i6. 

Object  must  be  certain,  84. 

The  court  leans  against  construing  precatory  words  as,  85. 

If  trust  intended,  legatee  cannot  take  beneficially,  ib. 

Powers  in  the  nature  of  trusts  will  be  executed  by  the  court,  87. 

General  intention  carried  out  in  favour  of  a  class,  if  particular  inten- 
tion fail,  88. 

Liability  of  'a  purchaser  to  see  to  application  of  his  purchase-money, 
89.— See  Pubchaseb. 


Feme  Covert. — See  Mabribd  Woman. 

FORFEITURES— 

Equitable  jurisdiction  in  penalties  and,  36. 

On  breach  of  condition  of  repayment  in  mortgage,  equity  relieves 
against  legal,  2o4. 

Relief  in  equity  against  stipulation  for  higher  rate  of  interest  in  de- 
fault of  punctual  payment,  262.— See  Mobtoaob. 

Doctrine  as  to,  286. 

Penalty,  &c.,  deemed  accessory,  ib. 

If  compensation  can  be  made,  equity  relieves,  t^. 

Party  cannot  avoid  the  contract  by  paying  penalty,  ib. 

Where  covenantor  may  do  either  of  two  things,  paying  higher  for  one 
alternative  than  the  other,  it  is  not  a  penalty,  287. 

As  double  rent  for  breaking  up  meadow  land,  t^. 

Rules  as  to  distinction  between  penalty  and  liquidated  damages,  288. 

Smaller  sum  secured  by  larger,  the  larger  a  penalty,  t^. 

Covenant  to  do  several  things,  and  one  sum  for  breach  of  any  or  all 
a  penalty,  ib. 

Where  amount  of  izynry  cannot  be  measured,  not  a  penalty,  289. 

Especially  if  only  one  event  on  which  money  is  to  be  payable,  and  no 
means  of  ascertaining  damage,  t^. 

Mere  use  of  term  *  penalty,'  or  '  liquidated  damages,'  not  oonclnaive, 
290. 

The  court  leans  towards  construing  sum  as  a  penalty,  ib. 

Forfeitures  governed  by  same  principles  as  penalties,  ib. 

From  broach  of  covenant  to  repair,  ib. 
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FORFEITURES— (tfon/i/iwrf.) 
To  insure,  291. 

Courte  of  equity  may  relieve  under  22  &  23  Vict.,  c.  36,  ib. 
Courts  of  law  under  23  &  24  Vict.,  c.  126,  t*. 
No  discovery  which  would  involve  a,  519. 

FRAUD,  ACTUAL— 

Parol  evidence  admissible  to  vary  written  contract  in  case  of,  377. 

In  what  cases  equity  gives  relief,  384. 

No  invariable  rule,  ib. 

Equity  acts  upon  weaker  evidence  than  law  in  inferring,  386. 

Actual  fraud  of  two  kinds,  t^. 

1.  Arising  from  the  conduct  of  parties  irrespective  of  the  position 
of  the  injured  party,  386. 

Misrepresentation,  ib. 

Where  made  intentionally,  t^. 

Where  party  did  not  know  his  assertion  to  be  true,  ib. 

Where  made  with  intent  to  mislead  a  third  party,  ib. 

Must  be  of  some  material  fact,  387. 

Must  be  dans  locum  eontraetui,  tb. 

Must  be  of  something  in  whicd  there  is  a  confidence  reposed,  t^. 

Car  eat  emptor  where  party  chooses  to  judge  for  himself,  ib. 

The  party  must  be  misled  by  the  misrepresentation,  388. 

To  his  prejudice,  ib. 

If  misrepresentation  can  be  made  good,  equity  will  compel  it,  ib. 

A  person  to  avail  himself  of  another's,  must  himself  be  innocent,  and 
have  given  value,  ib. 

Ratification,  389. 

Suppr^aio  veri,  ib. 

Facts  must  be  such  as  the  party  was  under  an  obligation  to  disclose, 
ib. 

Purchase  of  land  with  mine  unknown  to  vendor  but  known  to  vendee, 
ib. 

Sale  of  land  subject  to  incumbrances  known  only  to  vendor,  390. 

As  to  intrinsic  defect  in  personal  chattels,  caveat  emptor j  ib. 

Unless  there  be  some  artifice  or  warranty,  ib. 

Or  vendor  was  bound  to  disclose,  ib. 

Silence  sometimes  tantamount  to  direct  affirmation,  ib. 

Cases  of  insurance,  391. 

Insured  must  communicate  all  material  facts  within  his  knowledge, 
f*. 

Inadequacy  of  consideration  will  not  per  ae  avoid  a  contract,  ib. 

Inadequacy  may  be  evidence  of  fraud,  and  then  it  will  avoid  a  con- 
tract, 392. 

Equity  will  not  aid  where  parties  cannot  be  placed  tn  statu  quo^  393. 

Gifts  and  legacies  on  condition  against  marrying  without  consent,  not 
defeated  by  fraudulent  refusal,  ib. 

2.  Cases  of  fraud  arising  from  the  condition  of  the  ix^ured  parties, 

Free  and  full  consent  necessary  to  every  agreement,  ib. 

(1.)  Persons  nan  eompotea  mentie^  394. 
Contract  with  lunatic  in  good  faith,  and  for  his  benefit,  will  be  up- 
held, t^. 

(2.)  Drunkenness,  ib. 
Must  be  excessive  in  order  to  set  aside  oontraot,  t^. 
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FRAUD,  ACTV Al^ieontinued.) 

Slight,  not  a  cause  for  relief,  unlefls  unfair  advantage  taken,  394. 
Parties  left  to  remedy  at  law,  395. 

(3.)  Imbecile  penonn,  ib, 

(4.)  Persons  of  competent  understanding  nnder  nndne  infinence,  ib. 
Duress,  or  extreme  necessity,  t^. 

(6.)  Infants,  396. 
Liable  for  necessaries,  t^. 

Equity  will  not  uphold  agreement  to  prejudice  of,  t^. 
Acts  of  lunatic  are  void,  ib» 
Acts  of  an  infant  may  be  voidable,  ib. 
Feme  covert  no  capacity  to  contract  at  law,  397. 
Quasi-power  to  contract  in  equity  in  respect  of  their  separate  estate, 

I*. 
And  under  Married  Women's  Property  Act,  1870,  ib. 
Equity  will  open  account  on  ground  of,  440. 


FEATTD,  CONSTRUCTIVE— 
Three  classes,  398. 

(1.)  Constructive  frauds  as  contrary  to  policy  of  the  law,  399. 
Marriage  brokage  contracts,  ib. 

Reward  to  parent  or  guardian  to  consent  to  marriage  of  child,  ib. 
Secret  agreement  in  fraud  of  marriage,  ib. 

Rewards  given  for  influencing  another  person  in  making  a  will,  ib. 
Contracts  in  general  restraint  of  marriage,  void,  400. 
Of  trade,  ib. 

But  not  special  restraint,  t^. 

Agreements  founded  on  violation  of  public  confidence,  t^. 
As  buying  and  selling  offices,  ib. 

Neither  party  to  an  illegal  agreement  is  aided,  as  a  general  rule,  401. 
Except  on  grounds  of  public  policy,  t^. 

(2.)  Constructive  frauds  arising  from  a  fiduciary  rdation,  ib. 
Gifts  from  child  to  parent  void  if  not  in  perfect  good  faith,  402. 
Gift  by  child  shortly  after  minority,  ib. 
By  father  when  infirm  in  mind  and  body,  ib. 
Guardian  and  ward  cannot  deal  vrith  each  other  during  continuance 

of  the  relation,  ib. 
Gift  by  ward  soon  after  termination  of  guardianship  viewed  with 

suspicion,  ib. 
Gift  upheld  when  influence  and  legal  authority  have  ceased,  403. 
Quasi-guardians,  ib. 

Medical  advisers,  ib. 

Ministers  of  religion,  ib. 

Solicitor  and  client,  ib. 
Gift  from  client  to  solicitor  pending  that  relation  cannot  stand,  ib. 
Solicitors  may  purchase  from  client,  but  there  must  be  p^ect  bonm 

Jldeif  ib. 
Rule  as  to  gifts  is  absolute,  404. 

Solicitor  must  make  no  more  advantage  than  his  fair  professional  re- 
muneration, ib. 
Agreement  to  pay  a  gross  sum  for  past  business  is  valid,  ib. 
And  for  future  business,  under  33  &  34  YioL  c.  28,  406. 
Trustee  and  eeetui  gue  irustf  ib. 
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FRAUD,  CONSTRUCTIVE— (am«iiii«;.) 

Tnutees  must  not  place  themselTeB  in  a  position  inoonaiat«at  with  the 

interests  of  the  trust,  406. 
Purchase  by  trustee  from  cestui  que  trust  cannot  be  upheld,  ib. 
Except  on  clear  and  distinct  and  fair  contract  that  the  cestui  que  trust 

intended  the  trustee  to  purchase,  406. 
Trustf^  may  purchase  from  cestui  que  trust,  who  is  suijuris,  and  has 

discharged  him,  ib. 
Gift  to  trustee  treated  on  same  principles  as  one  between  guardian 

and  ward,  ib. 
Principal  and  agent,  ib. 
Entire  good  faith  and  complete  disclosure  necessary  in  dealings  be* 

tween  principal  and  agent,  ib. 
Agent  cannot  make  any  secret  profit  out  of  his  agency,  407. 
Other  cases  of  confidential  or  fiduciary  relations,  ib. 
Counsel,  ib. 
Auctioneers,  ib. 

Debtor,  creditor,  and  sureties,  ib. 
Creditor  doing  or  omitting  any  act  to  the  iz^ury  of  sureties,  releases 

the  latter,  ib, 
(3.)  Constructive  frauds,  as  being  unconscientious  or  injurious  to 

Uie  rights  of  third  parties,  ib. 
Statute  of  Frauds  cannot  be  set  up  as  a  protection  to  fraud,  408. 
If  contract  not  put  into  writing  through  fraud  of  a  party,  he  cannot 

set  it  up  as  a  defence,  ib. 
Common  sailors,  ib. 

Bargains  with  heirs  and  expectants,  ib. 
Purchase  of  reversions  since  32  &  33  Vict.  c.  4,  409. 
Knowledge  of  persons  standing  in  loco  parentis  does  not  per  se  make 

invalid  transactions  valid,  ib. 
Post'Obits,  ib. 

Tradesmen  selling  goods  at  extravagant  prices,  410. 
Party  injured  may  acquiesce  after  pressure  of  necessity  has  ceased, 

ib. 
One  who  knowingly  produces  false  impression  to  mislead  third  per-> 

son,  or  who  enables  another  to  commit  a  fraud,  is  answerable,  41 1. 
A  man  who  has  title  to  property  standing  by,  and  letting  another 

purchase  or  deal  with  it,  is  bound,  ib. 
Even  though  there  be  no  fraud,  only  f orgetfulness,  ib. 
Agreements  at  auctions  not  to  bid  against  one  anether,  ib. 
Employment  of  puifer  at  auction,  412. 
Fraud  upon  consenting  creditors  to  a  composition  deed,  ib. 
A  person  obtaining  a  donation  must  always  be  prepared  to  prove  bona 

fides,  ib. 
A  power  must  be  exercised  bond  fide  for  the  end  designed,  413. 
Secret  agreements  in  fraud  of  object  of  power,  ib. 
Appointment  by  father  to  a  sickly  infant,  ib. 
Doctrine  of  illusory  appointments,  i^. 
AboUshed  by  1  Will.  IV.  c.  46,  i^. 
A  man  representing  a  certain  state  of  facts  as  an  inducement  to  a 

contract  cannot  derogate  from  it  by  his  own  act,  414. 

FRAUD  ON  MARITAL  RIGHTS- 

Wife  must  not  commit  a  fraud  on  marital  right,  342. 

2   N 
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FRAUD  ON  MARITAL  KlQm&^{e<mtinued,) 
Conyeyanoe  by  wife,  primA  facie  good,  342. 

1.  If  during  treaty  for  marriage  she  alienes  without  liiisbaiid*fi 
knowledge  property  to  which  ahe  has  represented  herself  en- 
titled, it  is  fraudulent,  ib. 

2.  So  where  he  did  not  know  her  to  be  possessed  of  such  property, 
343. 

3.  Not  fraudulent,  if  to  a  purchaser  for  valuable  consideration 
without  notice,  ib, 

4.  Void,  even  though  meritorious,  if  secret,  ib, 

5.  Knowledge  by  intended  husband  binds  him,  ib. 

6.  A  husband  can  only  set  aside  a  conyeyance  when  made  pending^ 
the  marriage  with  AiVn,  344. 

He  must  be  her  intended  husband,  «^. 

7.  If  he  has  seduced  her  before  marriage,  her  conveyance  is  good  as 
against  him,  i^. 

FRAUDS,  STATUTE  OF— 

Trusts,  required  to  be  in  writing  by,  46. 

Exception  from,  47. 

Interests  within,  ib. 

Resulting  trusts  not  within,  100. 

Mortgage  by  deposit  an  exception  to,  276. 

Specific  performance  of  parol  agreement  notwithstanding,  458. — See 

Specific  Perpormance. 
Parol  evidence  when  admissible  under,  469 — 472. 

GIFTS,  Inter  vivo»— 

How  they  differ  from  a  dotuUio  mortis  causa,  140. 

« 

GUARDIANS— See  Infants. 

Cannot  derive  personal  benefit  from  the  estate  of  their  wards,  123. 

Gift  from  infant  to,  how  far  valid,  402. 

Quasi-guardians,  as  medical  advisers,  ministers,  fraud  by,  403. 

HEIR— 

There  must  be  a  g^f  t  over  of  real  estate  directed  to  be  sold  to  exclude, 

169. 
Undisposed-of  proceeds'result  to,  160. 
In  what  character  the  land  to  be  sold  results  to,  161. 
Where  sale  is  necessary,  it  'residts  as  money  to,  162.— See  Conteu- 

8I0N. 

Devisee  may  oome  into  equity  to  establish  will  against,  536. 
Can  only  come  into  equity  by  consent  to  try  validity  of  will,  537. 

HUSBAND  AND  WIFE.— See  Mabbibd  Woman. 

Ignorantia  legis  neminem  ezcusat.^See  Mistake. 

IMPERFECT  CONVEYANCE  evidence  of  a  contract,  54. 

IMPLIED  TRUSTS— 

1.  Purchase  in  the  name  of  stranger  results  to  the  purchaser,  99. 
Applicable  to  realty  as  well  as  personalty,  i^. 
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IMPLIED  TRVSTS— {continued.) 

Where  purchase-money  advanced  by  two  or  more,  but  conveyance 
made  to  one,  99. 

None,  where  would  defeat  the  policy  of  the  law,  100. 

Parol  evidence  ia  adoiiseible  to  8how  actual  purchai«er,  ib, 

Reaolting  trusts  not  within  the  Statute  of  Frauds,  tb. 

Resulting  trusts  may  be  rebutted  by  evidence  of  purchaser's  inten- 
tion, ib. 

Presumption  of  advancement,  ib. 

In  whose  favour  it  will  be  raised,  101. 

1.  Legitimate  child,  ib, 

2.  One  to  whom  the  purchaser  has  placed  himself  in  loco  parentis^ 
ib, 

3.  A  wife,  102. 

Purchase  by  wife  in  name  of  children,  whether  an  advancement,  ib. 

Presumption  rebuttable  by  parol  evidence  of  contemporaneous  acts  or 
declarations,  103. 

Subsequent  declamtiona  of  the  father  may  be  used  against  but  not 
for  him,  ib. 

Presumption  not  rebutted  by  receipt  of  rents  by  father,  104. 

Where  trusts  do  not  exhaust  the  whole,  the  residue  results,  ib. 

Trustees  cannot  generally  take  beneficially,  ib. 

Devise  with  a  charge,  devisee  takes  beneficially,  ib. 

Devise  on  trust,  devisee  a  trustee,  ib. 

Death  of  settlor  or  cestui  que  truet  intestate  and  without  representa- 
tives, 105. 

As  to  realty,  no  escheat  if  trustee  seised  in  fee,  ib. 

So  also  where  mortgagee  seised  in  fee,  ib. 

The  crown  takes  personalty  as  bona  vacantia^  ib. 

Executors  took  undisposed-of  residue  before  1  Will.  IV.  c.  40,  106. 

Except,  where  excluded  by  testator's  intention,  express  or  implied,  i^. 

Executors  now  trustees  for  representatives  of  testator,  ib. 

Resulting  trusts  under  the  doctrine  of  conversion,  ib. 

Joint-tenancy  at  law,  107. 

Equity  unfavourable  to  survivorship  in  joint-tenancy,  ib. 

Slight  circumstances  defeat  auryivorship,  ib, 

1.  Advance  of  purchase-money  unequally,  ib. 

2.  Joint-mortgage,  108. 

3.  No  survivorship  in  commercial  purchases,  ib. 

Land  devised  in  joint-tenancy  for  partnership  purposes,  ib. 

IMPROVEMENTS— 

By  joint- tenant,  when  allowed  for,  \\5. 

By  life-tenant,  when  allowed  as  against  the  inheritance,  t^. 

In  aqualijure,  melior  est  conditio  possidentis,  265. 

In  consimili  casu,  writ  of — 

New  cases  unprovided  for  by  existing  writs  gave  rise  to,  8—10. 

INFANTS— See  Guaboian. 

Concurrence  of,  in  breach  of  trust,  136. 
Reconversion  by,  171. 
Election  by,  183,  191. 
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lyFJLSTS— {continued.) 

Guardians  of,  who  may  be,  345. 

1.  Father,  ib. 

2.  Mother,  «^. 

3.  Testamentary  guardian,  ib. 

4.  Guardian  appointed  by  stranger  standing  in  loeo  pareniisy  ib. 

5.  Guardian  appointed  by  court,  346. 
Jurisdiction  from  crown  as  parens  patrittf  ib. 
Delegated  to  Chancery,  ib. 

Becomes  ward  of  court,  when  bill  is  filed  relatiye  to  his  estate,  ib. 

Or  on  order  made  without  suit,  347. 

Infant  must  have  property  that  court  may  exercise  its  jurisdiction, 

ib. 
Jurisdiction  over  guardians,  ib. 
When  father  loses  his  guardianship,  ib. 

Guardian  selects  mode  and  place  of  education  of  Ida  ward,  348. 
"When  he  gives  security,  ib. 

Guardian  must  not  change  character  of  ward's  property,  ib. 
Except  where  necessary  for  his  benefit,  ib. 
Representatives  who  would  have  taken  befoTO  the  change,  still  takr 

after  the  conversion,  349. 
Marriage  of  ward  of  court  must  be  with  permission,  ib. 
Conniving  at  marriage  of  ward  without  consent  of  court,  a  eoBtempt, 

350. 
Guardian  must  give  recognisance  that  ward  shall  not  marry  without 

consent^  ib. 
Improper  marriage  restrained  by  injunction,  ib. 
Settlement  must  be  approved  by  court,  351. 
Settlement  under  Marriage  Act,  4  Geo.  IV.  c.  67,  ib. 
Binding  settlements  by  infants,  under  18  &  19  Vict.  c.  4^  ib. 
Waiver  by  ward  of  her  settlement,  352. 
Father  bound  to  maintain  his  children,  though  there  is  a  providioa 

for  maintenance,  ib. — See  AsvAiiCEXENT. 
Except  when  he  is  prevented  by  poverty,  ib. 
Wife  liable  under  33  &  34  Vict.  c.  93,  ib. 
When  father  is  entitled  to  an  allowance,  ib. 
How  allowance  is  regulated,  ib. 
Contracts  of,  how  far  valid,  396,  397* 

INJUNCTION— 
Definition  of,  478. 

Its  object  preventive,  rather  than  restorative,  ib. 
Jurisdiction  arose  from  want  of  adequate  remiedy  at  law,  ib. 
Two  classes  of  injunctions,  479. 

1.  To  stay  proceedings  at  law,  ib. 
This  power  does  not  interfere  with  jurisdiction  of  common  law  conrtstr 

Equity  acts  in  personam  on  the  conscience  of  the  person  enjoined^ 

480. 
Courts  of  law  must  not  be  made  a  means  of  committing  fraud,  ib. 
Equity  may  restrain  proceedings  in  a  foreign  court,  if  partiea  within 

jurisdiction,  ib. 
Relief  where  the  remedy  at  law  would  be  complete  if  proofs  could  be 

had,  ib. 
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So  in  caaes  of  purely  equitable  rights,  480. 

Equity  will  restrain  proceedings  on  an  inatniment  obtained  by  fraud 

or  undue  influence,  481. 
OnuM  on  party  who  obtains  an  ini^ument  under  circumstance  of 

suspicion  to  prove  honajidea,  ti. 
Where  loss  by  executor  or  administrator  of  assets  without  his  default, 

court  wll  Irestrain  proceedings  against  him  at  law  by  the  creditors, 
•    ib. 
Equitable  title  protected  against  a  bare  legal  title,  482. 
Husband  a  trustee  for  wife  of  separate  property  not  vested  in  other 

trustees,  H, 
It  a  representation  be  made,  inducing  another  to  do  an  act,  it  must 

be  made  good,  tb. 
A  party,  claiming  a  title  in  himself,  and  standing  by  while  another  is 

dealing  with  the  property  as  his  own,  restrained  by,  ib. 
Injunction  on  creditor's  bill  for  administration,  483. 
A  party  cannot  bxing  «eFenU  suits  for  one  and  the  same  purpose,  ib. 
Except  in  case  of  mortgagees,  ib. 
Court  protects  its  own  4*fficera  who  execute  process,  ib. 
Where  equity  will  not  stay  proceedings  at  law,  484. 
In  criminal  matters,  or  matters  not  puMly  civil,  t^. 
Where  ground  of  defence  equally  available  at  law,  ib. 
Matter  duly  abjudicated  npon  by  common  law  court  cannot  be  opened 

in  eqnity,  til. 
£xc^  in  cases  of  fraud,  or  other  special  cirewostanoes,  485. 
Equitable  defences  allowed  at  common  law,  i^. 
But  only  where  equity  would  grant  an  oneonditiomal  and  peipetmal 

iiyunction,  48fi. 
I>efendant  cannot  be  compelled  to  plead  an  equitable  defence  at  bw, 

2.  iDJunotions  against  wrongful  acts  of  a  special  nature,  ib. 

(L)  Injunctions  in  cases  of  centraot,  ib. 
Supplemental  to  the  jurisdiction  to  compel  specific  performance,  487. 
InjunctioQ  a  mode  of  speciflcaily  perfonaiBg  negative  agreements,  ib. 
Equity  will  restrain  the  breach  of  one  part  of  an  agreement,  though  it 

cannot  compel  specific  performance  of  another,  488. 
None  where  court  cannot  secure  performance  by  plaintiff,  489. 

(2.)  Izg  unctions  in  special  cases  independent  of  contract,  ib. 
Wherever  there  is  a  right,  there  is  a  remedy  for  its  breach,  if  the 

right  be  cognisable  in  a  court  of  justice^  ib. 
Equity  will  net  interfere  where  leg^l  remedy  is  eompletet,  490. 

L  Jurisdiction  in  cases  of  waste,  ib. 
Arose  from  incompetency  of  common  law«  t^. 
Common  law  powers  over  waste,  ib. 
In  what  eases  equity  interferes,  ib. 
Equitable  waste.  491. 

Where  a  person  is  dispanishable  at  law,  ib. 
Where  tenant  for  life  abuses  his  legal  right  to  commit  waste,  ib. 
Tenant  in  tail  after  po8si%ility  of  issue  extinct,  492. 
Where  aggrieved  party  has  purely  an  equitable  title,  ib. 
Mortgagor  and  mortgagee,  ib. 
Fermissive  waste  not  remediable  in  equity,  ib. 

2.  Naiaanees,  ib. 
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Public  nui8ances  abated  by  indictment,  but  sometimes  also  by  in- 
junction on  information  filed,  492. 

Whfire  it  causes  special  damage,  493. 

Private  nuisances,  t^. 

Court  will  not  interfere  if  it  can  be  compensated  by  damages,  ib. 

Where  injury  irreparable,  494. 

Darkening  ancient  lights,  ib. 

Right  to  lateral  support  of  soil,  ii. 

Of  soil  itith  buildings  on  it,  ib. 

Pollution  of  streams,  495. 

Plaintiff  would  otherwise  have  to  bring  a  series  of  actions,  ib. 
3.  Cop3rright,  patents,  and  trade-marks,  ib. 

Damages  at  law  utterly  inadequate,  496. 

Jurisdiction  in  copyright,  wh^i  exercised,  ib. 

In  cases  of  patents,  injunction  not  matter  of  course,  depends  on  cir- 
cumstances, ib. 

As  whether  it  has  been  in  existence  for  a  long  tim^  or  its  Taliditx 
been  established  at  law,  497. 

Three  courses  open  to  the  court  in  such  a  case,  t^. 

1.  Injunction  siti^iciier,  ib. 

2.  With  direction  that  plaintiff  establish  his  title  at  law,  ib. 

3.  Withheld  until  plaintiff  does  so,  defendant  keeping  an  acooimt,  ib. 
No  copyright  in  irreligious,  immoral,  or  libellous  works,  ib. 

What  is  an  infringement  of  copyright,  498. 

BonAJide  quotations,  or  abridgment,  or  use  of  coumion  nkaterials,  not 

an  infringement,  t^. 
Piracy  of  maps,  calendars,  tables,  &c.,  499. 
Identity  of  errors  a  ground  of  suspecting  piracy,  ib. 
Copjrright  of  lectures,  ib. 
Copyright  in  letters  on  literary  subjects  or  private  matters,  500. 

1.  The  writer  may  restrain  their  publication,  ib. 

2.  The  party  written  to  may  also  restrain  their  publication  by  a 
stranger,  ib. 

3.  Publication  permitted  on  grounds  of  public  policy,  t^. 
Injunction  againnt  publication  of  an  unpublished  manuscript,  i^ 
Against  use  of  trade-marks,  does  not  depend  on  property,  but  be- 
cause equity  will  not  permit  fraud,  501. 

The  right  tested  by  its  violation,  ib. 

A  man  cannot  be  restrained  from  using  his  own  name  as  vendor 
of  an  article  if  not  guilty  of  fraud,  Ut. 

Use  of  word  '*  original,"  a  fraud  on  the  public,  502. 

Sir  Hugh  Cairns*  Act,  503. 

Equity  may  give  damages,  where  it  has  a  jurisdiction  to  grant  in- 
junction or  specific  performance,  ib. 

May  aisess  damages  with  or  without  a  jury,  or  direct  an  issue,  ib. 

Construction  and  effect  of  the  act,  ib. 

1.  Jurisdiction  not  extended  where  there  is  a  plain  common  law 
remedy,  ib. 

2.  No  damages  where  the  contract  cannot  be  perfonned  at  all,  t^. 

3.  No  relief  where  damages  only  are  asked  for,  ib. 

4.  Damages  may  be  awarded  where  a  mandatory  injunction  is  re- 
fused, 504. 

5.  Where  court  may  compel  specific  performance  of  part  of  an 
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agreement,  it  may  give  damages  for  breaoh  of  anotlier  part,  which 

it  could  not  have  enforced,  504. 
Has  no  jurisdiction  simply  on  a  building  contract,  ib. 
If  the  court  acquire  jurisdiction,  it  may  give  damages,  606. 
Injunction  at  common  law,  i^. 
An  action  must  have  boen  already  commenced,  ib. 
Perpetual,  refused  in  favour  of  a  private  as  against  a  public  right, 

529.— See  Bill  of  Pbacb,  Intbbplbadbb. 

/;{ pari  delicto  potior  ett  conditio pouidentitf  401. 
In  personam — Equity  acts,  41,  480. 

INSURANCE— See  Policy  op  Assurancb. 
Policies  of  life  and  marine,  assignable,  59,  75. 
Forfeiture  on  breach  of  covenant  to  insure  relieved  against,  291. 
Contract  of,  void,  unless  complete  disclosure,  391. 

Interest  reipubliea^  ut  eitjtnie  litium,  527. 

INTERPLEADER— 

Where  two  or  more  persons  claim  the  same  thing  from  a  third 
person,  510. 

Suits  at  law  may  be  restrained  till  after  the  right  is  determined,  ib. 

Or  suit  in  equity  defective  for  want  of  parties,  ib. 

At  common  law  only  in  cases  of  joint-bailment,  ib. 

Plaintiff  must  have  no  personal  interest  in  the  subject-matter,  511. 

Auctioneer  claiming  commission  cannot  maintain  a  suit  of,  t^. 

Essential  that  the  whole  of  the  rights  claimed  by  the  defendants 
should  be  finally  determined  by  the  litigation,  512. 

Not  applicable  if  plaintiff  under  special  personal  liability  to  one  of 
defendants,  ib. 

Where  one  title  is  legal  and  the  other  equitable,  ib. 

As  where  debt  assigned,  ib. 

Or  where  both  debts  are  equitable. 

No  interpleader  in  case  of  adverse  independent  titles  not  derived  from 
ihe  same  common  source,  513. 

Agent  cannot  hare,  against  principal,  t^. 

Except  where  principal  has  created  a  lien  in  favour  of  a  third 
party,  ib. 

Tenant  cannot  file  a  bill  against  his  landlord,  and  a  stranger  claim- 
ing by  a  paramount  title,  514. 

Where  tenant  may  bring  bill  of,  ib. 

Sheriff  seizing  goods  could  not,  ib. 

He  may  do  so  where  there  are  conflicting  equitable  clalmS|  515. 

INVESTMENTS  by  trustees,  131—133. 

JOINT-TENANCY— 

Equity  does  not  favour,  35. 

None  where  money  advanced  in  unequal  shares,  ib. 

Or  on  mortgage,  36. 

Equity  discourages  survivorship,  107. 

Slight  circumstances  defeat  survivorship,  t^. 
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JOINT-TENANCY--((»M^«>i«^rf.) 

Advance  of  porchase-money  unequally,  107. 
Or  of  mortgage  money,  108. 
No  joint  tenancy  in  partnership  property,  ib. 
Lien  for  imprbvemraits  on  property  held  in,  115. 
For  costs  of  renewing  lease  by  joint-tenant,  285. 

JUDGMENT  CREDITOR— See  Tackino. 
Is  not  within  27  Eliz.  c.  4,  67. 
Priority  of,  in  administration  of  assets,  227. 

Ju3  aecreseendi — 

Not  applicable  to  mercantile  transactions,  108. 


LACHES,  34.— See  Acquiescekce. 

« 
LAND— See  Assets,  Reconyersion. 

Not  devisable  till  32  Hen.  VIII.  c.  1,  42. 

LAW,  equity  follows  analogy  of,  13 — 16,  45. 
Limitations  of  the  rule,  14. 
Equity  follows  the  law  as  to  primogeniture,  ib. 
And  Statutes  of  Limitation,  15. 

LEGACIES— See  Assets,  Satisfaction. 

On  trust,  legatee  cannot  take  beneficially,  85. 

Trust,  or  charge  for  payment  of,  purchaser  when  exonerated,  90. 

How  donatio  mortis  causa  differs  from,  143. 

Suits  for,  only  in  equity,  unless  executors  consent,  145. 

Equity  jurisdiction,  when  exclusive,  ib. 

When  concurrent,  ib. 

Jurisdiction  of  Court  of  Probate  as  to,  abolished  by  20  &  21  Vict. 

c.  77,  146. 
Division  of,  ib. 

1.  Genera],  ib. 

2.  Specific,  td. 

3.  Demonstrative,  147. 

Construction  of,  of  personalty,  and  when  charged  on  lands,  ib. 
On  condition  against  marriage  without  consent,  393. 

LIEN- 

Definition  of  equitable,  109,  283. 

Vendor's,  for  unpaid  purchase-money,  109. 

Waiver  of,  t*. 

Lien  not  lost  by  taking  a  collateral  security  ^wr  9e,  110. 

Against  whom  lien  may  be  enforced,  112. 

Vendor  may  lose  his,  by  negligence,  113. 

Vendee's  for  prematurely  paid  purchase-money,  114. 

Trustee  has,  for  expenses  of  renewing  lease,  115. 

Person  paying  premiums  on  policy  has,  ib. 

Joint-tenant  for  repairs  and  improvements,  ib. 

Life-tenant  has,  for  what  improvements,  115. 
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LlEN^{conttnued). 

Covenant  to  purchase  does  not  create,  on  lands  purchased,  198. 

Solicitor  has,  on  deeds  and  papers  of  his  client,  283. 

And  on  f  and  realised  in  a  snit^  284. 

On  deeds,  as  against  third  parties,  .is  oommensnrate  with   client's 

right  at  time  of  deposit,  ii. 
Banker's  lien,  ib. 

Prevents  set-off  against  sum  due  from  his  client,  ib. 
Quasi-liens  give  no  charge  in  the  nature  of  a  trust,  28d. 
Vendor's,  for  money  advanced  for  improvements,  ib. 
None,  where  two  purchase  and  one  pays  the  purchase-money,  ib. 
Joint-tenant's,  for  costs  of  renewing  lease,  t^. 

LIMITATION,  STATUTES  OF— 
Charities  not  barred  by,  96. 
Time  runs  in  favour  of  constructive  trustees,  124. 
As  between  trustees  and  cestui  que  trusty  no  bar,  229. 
Creditors  having  a  charge  only,  barred  in  20  years,  230. 
Rights  of  mortgagee  in  possession  under,  2d9. 
To  decree  for  foreclosure,  272. 
When  agent  may  plead,  422. 

LUNATICS— 

Reconversion  of  property  of,  171. 

Jurisdiction  from  crown  as  parens  patria,  353. 

Chancellor  has  jurisdiction  under  warrant  under  sign-manual,  ib. 

As  well  as  chief  of  the  Court  of  Chancery,  ib. 

Lords  Justices  have  jurisdiction,  by  statute,  364. 

Jurisdiction  extends  to  persons   incapable  of  managing  their  own 

affairs,  355. 
Conversion  of  lunatic's  estate,  356. 
His  interest  alone  considered,  ib. 
His  representatives  have  no  equities  between  than.    They  take  the 

fund  in  the  character  in  which  it  is  actually  found,  ib. 
Contracts  of,  when  valid,  394,  396. 

MAINTENANCE.— See  Champe&ty. 

MAINTENANCE— 

Father  liable  for,  of  his  children,  352. 

And  mother  under  Married  Women's  Property  Act,  ib. 

When  entitled  to  an  allowance  for,  ib, 

MARITAL  RIGHT.— See   Fbavd    on   Marital   Right,  Maraibd 
Woman. 

MARRIAGE— 

Gifts  or  legacies  on  condition  of,  with  consent  of  parents  or  guar- 
dians, 393. 
Marriage  brokage  contracts  void,  399. 
Contracts  in  general  restraint  of,  400. 

MARRIAGE  ARTICLES— 

In  nature  of  executory  trusts,  49. 
Construed  differently  to  those  in  wills,  50. 
Court  will  decree  strict  settlement  under,  51. 
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MARRIAGE  CONSIDERATION— 
Under27Eliz.  c.  4,  68. 

Post-nuptial  settlement  in  pursuance  of  ante-nuptial  parol  agree- 
ment, 69. 
Who  within  scope  of,  70. 

MARRIED  WOMAN— 

Presumption  of  advancement  in  favour  of,  102. 

Aquiescence  in  breach  of  trust  by,  136. 

Reconversion  by,  172. 

Husbuid  not  put  to  election  under  invalid  will  of,  185. 

Election  by,  190. 

Mortgage  by  husband  of  her  estate  of  inheritance,  275. 

Rights  of,  at  common  law,  292. 

Her  husband  entitled  in  consideration  of  maintaining  her,  293. 

Interference  of  equity  in  creating  separate  estate,  ib. — See  Separ- 
ate Estate. 

Has  no  general  capacity  to  contract  at  law,  397. 

Quasi-contracts  in  equity  in  respect  of  separate  estate,  ib. 

Cannot  be  compelled  to  discover  facts  which  will  charge  her  hus- 
band, 520. 

See  EQViTr  to  a  Settlement,  Faaud  on  Marital  Rights, 
Paraphernalia,  Pin-monet. 

MARSHALLING— 

None  in  favour  of  charities,  96,  249. 

Creditors  may  resort  to  any  fund  first,  244. 

Principle  of,  explained,  t^. 

As  between  creditors,  simple  contract  creditors  permitted  to  stand  in 
the  place  of  specialty  creditors,  as  against  realty,  ib. 

Against  mortgagee  or  unpaid  vendor,  who  exhausts  the  personalty, 
245. 

Realty  now  assets  for  payment  of  all  debts,  3  &  4  Will.  IV.  c.  104,  ib. 

Priority  of  specialty  creditors  abolished,  246. 

None  except  between  creditors  of  same  person,  ib. 

Widow's  paraphernalia  preferred  to  a  general  legacy,  ib. 

Quare  as  to  her  preference  over  specific  legacy,  ib. 

Right  of  heir  to  marshall  as  to  descended  land,  ib. 

Devisee  of  lands  charged  with  debts,  247. 

Position  of  residuary  devisee,  ib. 

Pecuniary  legatees,  in  favour  of,  ib. 

Specific  legatees  and  devisees,  in  favour  of,  248. 

They  contribute  rateably  int^  ««,  ib. 

If  specific  devisee  or  legatee  take  subject  to  a  burden,  he  cannot  com- 
pel the  others  of  the  same  class  to  contribute,  ib. 

Between  legatees,  where  certain  legacies  are  charged  on  real  estate, 
ib. 

Where  legacy  charged  on  real  estate  fails,  assets  not  marshalled,  249. 

MAXIMS  OF  EQUITY— 12— 38. 

Equity  will  not  suffer  »  wrong  without  remedy,  13. 
Equity  follows  the  law,  ib. 

Where  equities  are  equal,  the  first  in  time  shall  prevail,  16,  18. 
Where  there  is  equal  Equity  the  law  must  prevail,  18,  33. 
He  who  seeks  equity  must  do  equity,  33,  35. 
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MAXIMS  OF  lE^QVlTY^ieontinued). 

He  who  comes  into  equity  must  come  with  clean  handsi  ib. 

Vigilantibua  non  dormientibut  teguitas  iubvenit,  ib. 

Equality  is  equity,  35. 

Equity  looks  to  the  intent  rather  than  the  form,  36. 

Equity  looks  on  that  as  dene  which  ought  to  have  been  done,  37, 

38. 
Equity  imputes  an  intention  to  fulfil  obligation,  38. 

MISREPRESENTATION.— See  Fbaud,  Actual. 

MISTAKE— 

Ignorantia  Ugis  neminem  excusat^  370. 

An  agreement  under  a  mistake  of  law  binding,  371. 

Apparent  exceptions  where  there  are  circumstances  of  fraud,  ib. 

Where  a  party  acts  under  ignorance  of  a  plain  and  well-known 
principle  of  law,  it  create  a  presumption  of  fraud,  or  malafldest 
372. 

MHiere  mistake  arises  on  a  doubtful  point  of  law,  a  compromise 
will  be  upheld,  ib. 

Family  compromises  upheld  on  this  ground,  373. 

If  there  be  no  auppreMio  vert  or  suggentio  faUit  but  a  full  dis- 
closure, ib. 

Family  compromise  upheld  on  public  grounds,  ib. 

There  must  be  a  full  and  fair  communication  of  all  the  material  cir- 
cumstances, ib. 

No  relief  where  position  of  parties  has  been  altered,  374. 

Unless  there  have  been  gross  imposition,  ib. 

Surprise  combined  with  a  mistake  of  law  remedied,  ib. 

Equity  will  not  aid  against  a  bonA  Jide  purchaser  for  value  with- 
out notice,  375. 

Mistake  of  fact  as  a  general  rule  roUeved  against  in  equity,  ih. 

1.  Fact  must  be  material,  ib. 

Relief  given  though  mistake  is  mutual,  ib. 

2.  Must  be  such  as  party  could  not  get  knowledge  of  by  dih'gent 
inquiry,  376. 

3.  Party  having  knowledge]  must  htfYe  been  under  an  obligation  to 
discover  the  fact,  ib. 

4.  Where  means  of  information  are  equally  open  to  both,  no  relief, 
if  no  confidfflice  reposed,  ib. 

Grounds  for  equitable  relief,  377. 

Oral  evidence  generally  inadmissible  to  vary  a  written  dodument,  ib. 

Exceptions  in  case  of  accident,  mistake,  ur  fraud,  ib. 

Mistake,  not  of  law,  in  a  written  document  may  be  proved  by  extrinsic 

evidence,  and  the  instrument  rectified,  378. 
May  be  implied  from  nature  of  the  case,  ib. 
A  partnership  debt,  though  joint  at  law,  may  be  treated  in  equity  as 

joint  and  several,  t^. 
When  obligation   exists  by  virtue  of   covenant  alone  it   must  be 

measured  by  the  covenant,  379. 
Rectification  of  mistake  in  marriage  settlements,  ib. 

1.  Where  both  articles  and  settlements  before  marriage,  ib. 

2.  Where  pre-nuptial  settlement  purports  to  be  in  pursuance  of 
articles,  ib. 
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MISTAKE— {continued.) 

3.  Extrinsic  evideaoe  admissible  to  show  that  pre-nnptial  settle- 
ment was  made  in  pursuance  of  articles,  380. 

4.  Settlement  after  marriage,  ib. 
Mistake  must  be  of  both  parties,  ib. 

Where  instrument  delivered  up  or  cancelled  under  a  mistake,  381. 

Defective  execution  of  powers,  ib. 

Mistake  in  wills,  ib. 

Mere  misdescription  of  legatee  will  not  defeat  legacy,  382. 

Legaoy  obtained  by  false  personation,  ib. 

Revocation  of  legacy  on  a  mistake  of  facts,  ib. 

Party  claiming  relief  must  have  superior  equity,  383. 

No  relief  between  volunteers,  ib. 

Or  where  defect  is  declared  fatal  by  statute,  ib. 

Account  opened  on  ground  of,  440. 

Modus  et  conventio  vineunt  legem,  245. 

MORTGAGE— 

A  purchase  within  27  Eliz.  c.  4,  67. 

Purchase  of,  pendente  lite,  not  champerty,  81. 

To  joint-tenants,  creates  in  equity  a  tenancy  in  common,  108. 

Conversion  of  land  into  money  under.  152. 

Exoneration  of  mortgaged  estate,  235. — See  Exoneration. 

Definition  of,  251. 

At  common  law,  an  estate  upon  a  condition,  ib. 

Forfeiture  at  law  on  condition  broken,  ib, 
'  Interference  of  equity,  252. 

Equity  operates  on  the  conscience  of  the  mortgagee,  ib. 

Held  a  mere  pledge,  with  right  to  redeem,  notwithstanding  forfeiture 
at  law,  ib. 

Debtor  cannot  at  time  of  loan  preclude  himself  from  his  right  to  re- 
deem, 253. 

Right  of  pre-emption  may  be  given  to  mortgagee,  254. 

Conveyance,  wi^  optien  to  repurchase,  ib. 

Circumstances  distinguishing  a,  from  a  sale,  ib. 

Parol  evidence  admitted,  ib. 

Effects  of  this  distinction,  ib. 

In  a  sale  with  right  of  repurchase,  time  is  strictly  to  be  observed,  255. 

In  a  sale  with  right  of  repurchase,  if  purchaser  die  seised,  money  goes 
to  real  representative,  ib. 

By  way  of  family  settlement,  ib. 

Forms  of  mortgage  now  in  disuse,  ib. 

1.  Vivum  vadium,  lender  to  pay  himself  from  rents  and  profits,  ib. 

2.  Mortuum  vadium,  256. 

Creditor  took  rents  and  profits  without  account,  ib. 
Estate  never  lost,  ib. 

3.  Welsh,  ib. 

Mortgagor  may  redeem  at  any  time,  i^. 

Nature  of  equity  of  redemption,  in  modem,  257. 

An  estate  in  land,  over  which  mortgagor  has  fuU  power,  subject  to 

incumbrance,  ib. 
Devolution  of  equity  of  redemption  same  as  of  the  land,  ib. 
Who  may  redeem,  i^. 
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Time  to  redeem,  258. 

Statatea  of  limitation,  effect  of,  259. 

The  equity  of  the  mortgagor  after  forfeiture  recognised  by  lo  &  1  6 
Vict.  c.  76,  260. 

Mortgagor  in  poMesmon  not  accountable  for  rents  and  profits,  id. 

Restrained  from  waste  if  security  be  insufficient,  ib. 

Mortgagor  tenant  at  will  to  mortgagee,  t^. 

Mortgagor  cannot  make  leases  binding  on  mortgagee,  261. 

Rights  of  mortgagor  under  the  Judicature  Act  1873,  ib. 

Mortgagee  entitled  to  possession,  i^. 

Mortgagee  shall  not  charge  for  personal  trouble,  i^. 

West  India  estates,  262. 

Stipulation  for  higher  rate  of  interest,  if  in  arrear,  will  be  relieved 
against  as  a  penalty,  ib. 

Mortgagee  must  keep  estate  in  necessary  repair  with  surplus  rents,  t^. 

Mortgagee  in  possession  must  account,  263. 

Even  although  he  has  assigned  the  mortgage,  ib. 

But  only  for  what  he  has,  or  but  for  wilful  default  might  have,  re- 
ceived, ib. 

Mortgagee  until  pajrment  cannot  be  compelled  to  produce  his  title- 
deeds,  t^. 

Cannot  take  a  valid  lease  from  mortgagor,  ib. 

Cannot  in  equity  make  a  binding  lease,  264. 

Renewing  lease,  holds  subject  to  mortgagor* s  equity,  ib. 

Of  advowson,  cannot  present  on  vacancy,  ib. 

Cannot  fell  timber  unless  security  be  insufficient,  ib. 

The  doctrine  of  tacking,  265. — See  Tacking. 

Where  legal  estate  is  outstanding,  mortgages  rank  in  order  of  time 
269. 
•  Unless  one  have  better  right  to  call  for  legal  estate,  ib. 

Priority  may  be  lost  by  fraud,  270. 

A  mortgagee  denying  his  mortgage,  so  as  to  mislead  an  intending 
mortgagee,  ib. 

Priority  may  be  lost  by  fraud,  ib. 

Or  by  laches,  271. 

Consolidation  of  mortgages,  ib. 

Mortgagor  must  redeem  all  the  mortgages  which  mortgagee  holds 
upon  his  property,  ib. 

Special  remedies  of  mortgagee,  272. 

Foreclosure,  ib. 

How  affected  by  statutes  of  limitation,  ib. 

Sale  by  court,  under  15  &  16  Vict.  c.  86,  ib. 

Power  of  sale  in  mortgage  deed,  273. 

Powers  under  23  &  24  Vict.  o.  145,  ib. 

Mortgagee  may  pursue  all  his  remedies  concurrently,  274. 

If  mortgagee  foreclose  first,  and  then  sue  on  the  covenant,  he  opens 
the  foreclosure,  and  mortgagor  may  redeem,  ib. 

He  will  be  restrained  from  suing,  if  he  have  not  the  estate  in  his 
power,  ib. 

The  equity  of  redemption  follows  the  limitations  of  the  original  estate, 
275. 

By  husband  of  his  wife's  estate,  ib. 

The  equity  of  redemption  results  to  the  wife,  ib. 


574  INDEX. 

MORTGAGE,— {continued.) 

Unless  different  intention  manifested,  275. 

MORTGAGE,  EQUITABLE— 

1.  Of  realty  by  deposit  of  title-deeds,  276. 

Statute  of  Frauds  requires  contracts  concerning  lands  to  be  in  writ- 
ing, ib. 

Deposit  of  title-deeds  evidence  of  agreement  for,  ib. 

Origin  of  the  doctrine,  t^. 

When  deposit  of  title-deeds  covers  further  advances  with  interest, 
277. 

Deposit  for  the  purpose  of  preparing  a  legal  mortgage,  ib. 

Parol  agreement  to  deposit  deeds  for  money  advanced,  ib. 

All  title-deeds  need  not  be  deposited,  278. 

Equitable  mortgagee  parting  with  title-deeds  to  mortgagor,  i^. 

He  has  priority  to  a  subsequent  leg^  mortgagee,  with  notice,  ib. 

Legal  mortgagee  postponed  to  prior  equitable  mortgagee,  if  former 
guilty  of  fraud  or  gross  negligence,  t^. 

But  not  if  he  have  made  bond  fide  inquiry  after  the  deeds,  ib. 

Gross  and  wilful  negligence  tantamount  to  fraud,  279. 

Absence  of  inquiry  after  deeds  presumptive  evidence  of  fraud,  ib. 

2.  Equitable  mortgages  and  pledges  of  personalty,  280. 
Difiference  between,  and  a  pledge  of  personalty,  ib. 
Equity  of  redemption  on,  of  personalty,  ib. 

On  breach  of  condition,  mortgagee  may  sell  personalty,  ib. 

A  rule  of  convenience,  ib. 

In  a  pledge,  pledgor  may  redeem  after  time  fixed  by  contract,  281. 

Remedy  of  pledgor,  as  a  general  rule,  is  at  law,  ib. 

Pledgee  may  bring  a  bill  to  foreclose  and  sell,  ib. 

Pledgee  may  sell  without  a  judicial  decree,  ib. 

Tacking  applicable  to  mortgages  and  pledges  of  personalty,  ib. 

As  of  judgment  and  simple  contract  debts,  282. 


NATURAL  EQUITY  cannot  always  be  enforced  in  courts,  1. 
NATURAL  JUSTICE.— See  Principles  op  EauixT. 

JVIp  exeat  regno — 

Writ  of,  to  prevent  a  person  leaving  the'realm,  538. 

Granted  in  private  cases  with  caution,  ib. 

Only  in  cases  of  equitable  debts,  ih. 

Except  where  alimony  decreed,  and  husband  intends  to  leave  the 

jurisdiction,  539. 
Or  where  there  is  an  admitted  balance,  but  plaintiff  claims  a  larger 

sum,  ib. 
The  debt  must  be  certain  in  its  nature,  %b, 

NEGLIGENCE— 

Yigilantibue  non  dormientibua  aguitas  eubvenitj  35. 

Gross,  disentitles  plaintiff  to  relief  on  ground  of  accident,  368. 

NEGOTIABLE  INSTRUMENT—Sce  Bill  op  Exchakob. 

An  exception  to  the  rule  that  choses  in  action  are  not  assignable,  79. 
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NEGOTIABLE  INSTRrMENT-(«w»a»w*rf.) 
Relief  in  equity  in  case  of  loftt,  363. 
At  law  under  17  &  18  Vict.  c.  125,  ib. 
Relief  where,  destroyed,  364. 
Cancellation  of  fraudulent,  634. 

NOTICE- 

Doctrine  of,  27. 

Purchaser  with,  a  trust^se  to  extent  of  prior  claim  of  which  he  had 

notice,  ib. 
^^riM— Subpurchaser  with  notice,  if  his  vendor  bought  without  notice, 

28. 
Or  subpurchaser  without  notice,  though  his  vendor  bought  with 

notice,  i^. 
Of  voluntary  settlement,  subsequent  purchaser  not  aifected  by,  ib. 
May  be  actual  or  constructive,  29. 
Rule  as  to  actual  notice  laid  down  in  Lloyd  v.  Bank*,  ib. 
Constructive  notice  of  two  kinds — 

1.  Where  actual  notice  of  a  fact,  which  would  have  led  to  notice  of 
other  facts,  30. 

2.  Where  inquiry  purposely  avoided,  to  escape  notice,  t^. 
Mere  want  of  caution  not  constructive,  ib. 

Inquiry  after  title-deeds  must  be  made,  31. 

Notice  to  agent  is  notice  to  principal,  i^. 

Must  have  been  given  in  the  same  transaction,  ib. 

To  trustees  unnecessary  to  create  trust,  60. 

By  assignee  of  chose  in  action  to  legal  owner,  77. 

Tantamount  to  possession,  ib. 

Gives  right  in  rem,  ib. 

Where  trust-fund   equitable,  incumbrancer    must  give,  to  person 

having  legal  estate,  to  prevent  subsequent  purchaser  from  gaining 

priority,  130. 
Purchaser  with,  cannot  protect  himself  by  getting  in  the  legal  estate 

from  an  express  trustee,  133. 

NOTICE,  Purchaser  for  Valuablb  CoNeiDSRATiox  without — 
Defence  of  purchase  for  valuable  consideration  without  notice,  19. 
General  remarks  as  to,  i^. 

When  purchaser  obtains  legal  estate  at  time  of  purchase,  20. 
When  purchaser  gets  in  legal  estate  subsequently,  ib. 
When  purchaser  has  best  right  to  call  for  legal  estate,  21. 
Defence  good  when  plaintiff  having  legal  estate  applies  to  auxiliary 

jurisdiction,  22. 
SeeuSf  where  Chancery  has  concurrent  jurisdiction,  25. 
Where  legal  estate  outstanding,  incumbrancers  take  in  order  of  time, 

ib. 
Where  plaintiff  has  a  mere  equity,  the  court  will  not  interfere,  26. 
Purchaser  with  notice  cannot  protect  himself  ^by  getting  in  legal 

estate  from  express  trustee,  133. 

NUISANCE- 

Public,  abated  by  indictment,  and  sometimes  also  by  injunction  on  an 

information  filed,  492. 

Where  it  causes  special  damage,  493. 
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SVISlLSCE-{continued,) 

Injunction  in  case  of  private,  493. 

Court  will  not  interfere  where  damages  a  sofflcient  remedy,  ib. 

But  will  where  damage  is  irreparable,  494. 

Ancient  lights,  ib. 

Right  to  lateral  support  of  soil,  ib. 

In  case  of  pollution  of  streams,  495. 


OPTION.— See  Election. 

To  purchase,  conversion  depending  upon,  153. 
Rents  until  exercise  of,  go  to  heir,  ib. 


PARAPHERNALIA— 
Nature  of,  318. 
Old  family  jewels  are  not,  ib. 
When  post-nuptial  gifts  from  husband  are,  ib. 
Gifts  from  stranger  are  not,  ib. 
Wife  cannot  dispose  of,  during  husband's  life,  ib. 
Husband  cannot  dispose  of,  by  will,  319. 
Are  subject  to  husband's  debts,  ib. 
Widow's  claim  to  her,  preferred  to  general  legacies,  ib. 
Widow  is  entitled  to  redemption  of,  out  of  personal  estate  of  deceased 
husband,  ib. 

PAROL  EVIDENCE— 

Admissible  in  favour  of  resulting  trust,  to  show  actual  purchaser,  100. 

Or  to  rebut  presumption  of  advancement,  103. 

Inadmissible,  dehor$  the  will,  to  raise  question  of  election,  189. 

To  support  apparent  intention  of  testator  to  give  cumulative  legacies, 

admitted,  208. 
In  questions  of  satisfaction  of  portion  by  a  legacy,  when  admitted, 

219—223. 
In  specific  performance,  of  mistake  admissible,  467. — See  Specific 

Performance,  Mistake. 

PARTITION— 

Origin  of  equitable  jurisdiction  in,  506. 

Writ  of  partition  at  law  inadequate,  ib. 

Reversioner  cannot  maintain  suit  for,  507. 

Nor  can  person  claiming  under  disputed  legal  title^  ib. 

Jurisdiction  under  Trustee  Act  1850,  where  persons  interested  are 

under  disability,  ib. 
How  made,  508. 

Difficulties,  where  property  small,  of  canying  into  effect,  ib. 
Now  remedied  by  sale  under  Partition  Act  1868, 509. 

PARTNERSHIP— 

Debt  of,  joint  at  law,  treated  in  equity  as  joint  and  several,  379. 

Equity  has  a  practically  exclusive  jurisdiction,  426. 

Enforces  specific  performance  of  agreement  to  enter  into,  for  definite 

time,  where  acts  of  part  performance,  ib. 
Enforces  articles  of,  427. 
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PARTNERSHIP— (<»»«/iJi#rf.) 

Injunction  against  omission  of  name  of  one  of  partners,  427. 

Injunction  ag^ainst  carrying  on  another  business,  ib, 

Iig unction  against  deatruotion  of  partnership  property,  or  exclusion  of 

partner,  ib. 
Courts  of  equity  will  not  decree  specific  performance  of  articles  of, 

where  remedy  at  law  is  entirely  adequate,  ib. 
Nor  of  an  agreement  to  refer  to  arbitration,  428. 
Unless  under  Common  Law  Procedure  Act  1864,  ib. 
Disaolution  of  partnership,  ib. 

1.  By  operation  of  law,  ib. 

2.  By  agreement  of  parties,  429. 

Partnership  at  will  may  be  dissolved  at  any  moment,  ib. 
^Dissolution  by  event  provided  fur,  ib. 

Partnership  continuing  after  term  agreed  on,  is  partnership  at  will^ 
on  old  terms,  ib. 

3.  By  decree  of  court,  ib. 
"Where  induced  by  fraud,  430. 

Gross  misconduct  and  breach  of  tnut,  ib. 
Continual  breaches  of  contract,  ib. 
Wilful  and  permanent  neglect  of  business,  t^. 

Mere  disagreement  or  incompatibility  of  temper  not  a  ground  for  dis- 
solution, ib. 
Unless  it  be  such  as  to  make  it  impossible  to  carry  on  the  business, 

431. 
Insanity  of  partner,  ib. 
Share  in,  a  right  to  money,  ib. 
Account  on  disaolutioD,  ib. 
Receiver  appointed  only  in  case  of  dissolution,  ib. 
Account  where  no  dissolution  is  prayed,  ib. 
Partner  making  advantage  out  of  partnership  accountable  to  other 

partners,  432. 
Representatives  of  deceased  partner  entitled  to  an  account,  have  no 

lien  on  partnership  estate,  ib. 
In  equity  land  forming  an  asset  of,  is  money,  i^. 
Personal  representative  takes,  433. 
Immaterial  whether  land  acquired  by  purchase  or  devise,  if  '  involved 

in '  the  business,  ib. 
Creditors  may,  on  decease  of  one  partner,  go  against  survivors,  or 

against  the  estate  of  deceased,  ib. 
Separate  creditors  paid  out  of  separate  estate  before  partnership  cre- 
ditors, ib. 
Partnership  creditors  paid  out  of  partnership  funds  before  separate 

creditors,  434. 
Two  firms  having  a  common  partner  cannot  sue  each  other  at  law, 

but  may  in  equity,  ib. 
At  law  one  party  cannot  sue  his  co-partner  in  a  partnership  transaction 

— he  may  in  equity,  ib. 

PARTNERSHIP  PROPERTY.— See  Commbecial  PrRCHASBS,  108. 

PATENTS.— See  Injunction,  495. 

PEACE,  BILLS  OF.— See  Bill  of  Pbacb. 

2  O 
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PENALTIES.— See  FoRFEiruREB. 

Pendente  lite — 

Purchase  of  interest,  not  conmdered  as  mAintenance  or  cbAXopertr. 
when,  81. 

PENSIONS — Assignment  of,  contrmiy  to  public  policj,  80. 

PERFORMANCE— 

Equity  imputes  an  intention  to  fulfil  an  obligation,  193. 

1.  CoTenant  to  purchase  land,  and  land  is  purchased,  ih. 
In  cases  of  constructiYe  satisfaction,  the  thing  given  must  be  of  the 

same  kind,  and  not  less  in  value,  195.  i 

Consent  of  trustees  not  es.*iential,  ib, 
'  Difien  from  satisfaction,  for  covenant  may  be  executed  in  part,  196. 
Rules  as  to,  197. 

Covenant  to  purchase  does  not  create  a  lien  on  lands  purehaaed,  198. 
Right  of  cestui  que  trust  to  follow  trust-fund,  ib. 
Covenant  to  pay  or  leave  by  will,  and  share  under  the  Statutes  of 

Distribution,  199. 
When  husband's  death  occurs  at  or  before  time  when  the  obligation 

accrues,  distributive  share  a,  ib. 
The  covenant  to  be  construed  with  reference  to  the  married  relation, 

200. 
During  the  husband's  life  there  ia  no  breach  of  covenant,  no  debt, 

201. 
Where  husband's  death  occurs  after  obligation  accrues,  distributive 

share  not  a,  ib. 
There  may  be, />ro  tanto^  202. 
See  Satibpaction. 

PERPETUATE  TESTIMONY,  BILL  TO.—See  Tbstimokt,  Bill  to 
Perpetuate. 

PERSONALTY— See  Conversion-. 

Parol  declaration  of  trust  of,  binds,  69. 

Where  donor  assigns  his  equitable  interest  in,  60. 

Donor  must  do  all  he  can,  or  declare  himself  a  trustee,  61,  62. 

An  imperfect  transfer  of,  not  aided,  64. 

PIN-MONEY— 

Nature  and  object  of,  316. 

Differs  from  separate  estate,  ib. 

Wife  can  claim  only  one  year's  arrears  of,  317. 

Unless  husband  has  promised  to  pay  in  full,  ib. 

Where  husband  has  provided  apparel,  a  satisfaction  of,  ib. 

Wife's  executors  cannot  claim  any  arrears  of,  ib.  " 

POLICY  OF  ASSURANCE— 

^  Assignment  of,  where  vested  in  trustees,  68. 
'  Assignable  at  law,  when,  69,  75. 
Person  paying  premiums  has  lien  on,  116. 
To  separate  use  of  married  woman,  313. 
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POSSIBILITIES— 

Coupled  with  interest  in  real  estate  may  be  assigned  at  law,  75. 
In  personalty,  i^. 

POST-NUPTIAL  SETTLEMENT.— See  Voluntary  Sbttlbment. 

POST-OBIT  BOND— 

When  relieved  against,  409. 

POWER  OF  ATTORNEY  to  receive  money  with  direction  to  pay  to 
creditor  not  equitable  assignment,  76. 

POWERS— 

In  nature  of  trusts,  87. 

Court  compels  their  execution,  88. 

General  intention  in  favour  of  a  class  carried  out,  if  particular  inten- 
tion fail,  ib. 

Liability  of  purchaser  under,  of  sale,  to  see  to  application  of  purchase- 
money,  91. 

Defective  execution  of,  when  aided,  364,  381. 

Execution  of,  must  always  be  bonAfde  for  the  end  designed,  413. 

Secret  agreement  in  fraud  of  object  void,  ib. 

So  too  appointment  by  father  to  sickly  infant,  ib. 

Doctrine  of  illusory  appointments  abolished  by  1  Will.  IV.  e.  46,  ib. 

PRECATORY  TRUSTS— 

No  trust  if  there  is  a  discretion,  82. 

Recommendation  must  be  imperative,  83. 

The  court  leans  against  construing  precatory  words  as,  85. 

PRESUMPTION.— See  Advancbmbnt,  Implied  Tbusts,  RBsrLTiNO 
Trusts. 

PRINCIPAL— See  Agent. 

Notice  to  agent  is  notice  to,  when,  31. 

Mandate  from,  to  agent  not  communicated  to  a  third  person,  does  not 

create  a  trust,  76. 
Agent  cannot  make  profit  at  expense  of  his,  123,  407. 
Good  faith  essential  in  detilings  botwcen,  and  agent,  406. 
Bill  for  an  account  by,  against  his  agent,  437. 
Agent  can  have  interpleader  against  his,  when,  513. 

PRINCIPLES  OF  EQUITY,  1—11.— See  Maxims  op  Equity. 
Various  senses  in  which  equity  is  used,  1. 

Large  portion  of  natural  equity  cannot  be  enforced  by  civil  tribtmals,  2. 
Another  portion  of  principles  of,  admitted  at  common  law,  t^. 
Another  portion  enforced  by  legislative  enactment,  ib. 
Distinction  between,  and  common  law,  3. 

PROMISSORY  NOTE.— See  Bill  of  Exchange. 

PUBLIC  OFFICERS,  assignment  of  salaries  of ,  80. 

PUBLIC  POLICY.— See  Equitable  Assignment,  80,  Fraud,  Con- 
structive. 
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PURCHASE-MONEY— 

Liability  of  purchaser  to  see  to  application  of,  89. — See  Puxcbaseb. 
Lien  for  vendor* s,  109. — See  Lien. 

PURCHASER— 

Defence  of  purchase  for  valuable  consideration  without  notice,  19. 

Where,  obtains  legal  estate  at  time  of  purchase,  20. 

Where,  gets  in  the  legal  estate  subsequently,  ib. 

Where,  has  best  right  to  call  for  legal  estate,  21. 

Where  plaintiff,  having  legal  estate,  applies  to  auxiliary  jurisdiction  of 

equity,  defence  good,  22 — 25. 
Rule  inapplicable  where  Chancery  has  concurrent  jurisdiction  as  in 

bill  for  dower,  25. 
Where  legal  estate  is  outstanding,  incumbrancen  take  in  order  of 

time,  ib. — See  Notice,  Fcbchassb  fob  YAi^rABLB  Consider- 
ation "WITHOUT. 
27  Eliz.  c.  4,  for  protection  of,  66. 
Voluntary  settlement  void  as  against  subsequent,  t^. 
Mortgagee  is,  but  judgment  creditor  is  not,  67. 
For  value  at  heir-at-law,  or  devisee  of  voluntary  donGr,  not  within 

27  Eliz.  c.  4,  ib.  » 

Nor  is  one  claiming  under  second  voluntary  oonveyanoe,  ib. 
BondJkU,  under  27  Eliz.  c.  4,  who  is,  68. 
Liability  of,  to  see  to  application  of  purchase-money,  89. 
Of  personalty  exonerated,  90. 
Where  trust  of  or  charge  on  lands  for  payment  of  debts  and  legacies, 

ib. 
Trustees'  power  of  giving  receipts  to,  under  22  &  23  Yict.  c.  35,  and 

23  &  24  Vict.  c.  145,  ib. 
Distinction  between  a  charge  and  a  trust,  or  power  to  raise  money  by 

sale,  91. 
Trustees  and  others  in  like  capacity  cannot  be,  from    ctshti  ^ne 

trust,  123. 
With  notice  cannot  protect  himself  by  getting  in  the  legal  estate 

from  an  express  trustee,  133. 
Devise  to  heir  makes  him  a,  240. 
No  discovery  against,  without  notice,  520. 


Quia  timet.— See  Bill  quia  tuot. 

Qui  prior  est  tempore  potior  est  jure,  16. 

RECEIPTS,  POWER  OF  GIVING.— See  TBrsTBES,  Exbcttoks. 
True  rules  as  to,  128. 
Indemnity  clauses,  ib. 

RECONVERSION— 

1.  By  acts  of  parties,  169. 
By  absolute  owner,  ib. 
By  owner  of  an  undivided  share,  170. 
Of  money  to  be  turned  into  land,  ib. 
Of  land  to  be  converted  into  money,  ib. 
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RECONVERSION— («)w/m«*rf.) 
By  remainder-man,  171. 
By  infants,  ib. 
By  lunatics,  ib. 
By  married  women,  172. 
Money  into  land,  ib. 
Under  3  &  4  Will.  IV.  c.  74,  8.  77,  173. 
Land  into  money,  ib. 

How  election  to  take  property  in  actual  state  is  shown,  ib. 
By  express  direction,  ib. 

What  acts  will  amount  to,  where  no  express  direction,  174. 
As  to  land  into  money,  ib. 
Money  into  land,  175. 

2.  By  operation  of  law,  ib. 
Money  at  home,  ib. 
Money  impressed  with  real  uses  at  home  in  the  hands  of  the  absolute 

owner  descends  as  money,  177. 
But  not  if  it  be  outstandin^c  in  hands  of  a  third  party,  ib, 

RECTIFICATION  OF  CONTRACT— 

£quity  compels,  on  ground  of  mistake  or  fraud,  377. 

Mistake  may  be  implied  from  nature  of  transaction,  378. 

Settlement  will  be  rectified  in  conformity  with  marriage   articles, 

when,  379. 
Parol  evidence  of  mistake,  when  admitted  in  suits  for  specific  per- 

fonnance,  467,  473. 
Conyeyancer  relieved  against  mistake  in  deed  of  his  own  drawing, 

466. 

RELEASE  by  eettui  que  tnut  bars  proceedings  for  breach  of  trust, 
136. 

REMUNERATION— 

None  allowed  to  trustees,  121. 

Solicitor  allowed  only  costs  out  of  pocket,  ib. 

May  stipulate  for,  122. 

RENEWAL  OF  LEASE— 

Trustee  renewing  in  his  own  name,  a  constructive  trustee  of  re- 
newed lease,  114. 
Or  a  tenant  for  life,  ib. 

So  a  partner  renewing  lease  of  partnership  premises,  t^. 
Trustee  or  executor  renewing  has  lien  on  trust-fund  for  expenses  of, 
115. 

RESULTING  TRUST— 
In  gifts  to  charities,  97. 

1.  Where  a  general  charitable  intention,  no  resulting  trust,  ib. 

2.  So  too  where  rents  are  exhausted  by  the  object  indicated,  but 
subsequently  increase,  98. 

3.  Secua^  where  rents  arc  not  exhausted  at  the  time  of  gift,  ib. 
Unless  donor  be  also  an  object  of  charity,  ib. 

Purchases  in  the  name  of  strangers  result  to  the  purchaser,  99. 
Applicable  to  realty  as  well  m  personalty,  ib.         ^ 
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RESULTING  TRV ST— {continued.) 

But  not  so  as  to  defeat  the  policy  of  the  law,  100. 

Parol  evidence  admissible  in  support  of,  ib. 

Not  within  Statute  of  Frauds,  t^. 

May  be  rebutted  by  evidence  of  purchaser's  intention,  ib. 

Where  presumption  of  advancement,  primd  facte  no,  t^. 

Under  doctrine  of  conversion,  106. 

RESULTING  USE.— See  Tkust,  42. 

REVERSIONARY  PROPRIETY,  conveTBion  of,  by  trustees,  132. 

ROMAN  LAW.— See  Civil  Law. 


SATISFACTION— 

Origin  of  equitable  doctrine  of,  38. 
Presupposes  intention,  203. 

1.  Of  debts  by  legacies,  presumption  not  favoured,  ib. 
A  legacy  imports  bounty,  204. 

If  legacy  be  equal  to  debt,  it  is  a,  ib. 

If  legacy  be  less  than  debt,  it  is  not  a,  ib. 

If  greater  than  debt,  a,  ib. 

Where  debt  contracted  after  will,  no  presumption  of,  t^. 

Circumstances  rebutting  the  presumption,  ib. 

Direction  in  will  for  payment  of  debts  and  legacies,  205. 

To  pay  debts  alone,  ib. 

Time  for  payment  of  legacy  differing  from  that  of  debt,  t^. 

Contingent  legacy  never  a,  206. 

2.  Of  legacies  by  subsequent  legacies,  207. 

Two  legacies  under  the  same  instrument,  if  equal,  not  cumulative  in 

abBenco  of  internal  evidence  to  the  contrary,  ib. 
If  unequal,  cumulative,  ib. 

By  different  instruments,  priniA  facie  cumulative,  i*^. 
Unless  same  motive  expressed  and  same  sum,  208. 
Extrinsic  evidence  admissible  where  the  court  raises  the  presunp- 

tion,  ib. 
Where  the  court  does  not  raise  the  presumption,  inadmissible,  209. 
Ademption  of  legacy  by  portion,  and  vice  versay  ib. 
Rule  does  not  apply  to  legacies  and  portions  to  a  stranger,  210. 
Or  to  illegitimate  child,  i^. 

Unless  the  legacy  and  portion  be  for  the  same  specific  purpose,  t^. 
Presumption  founded  on  good  sense,  ib. 

Applies  where  donor  has  placed  himself  in  loco  parentis  ta^ona^  211. 
What  is  putting  one's  self  in  loco  parentis,  ib. 
A  person  meaning  to  put  himself  in  loco  parentis  with  reference  to 

providing  for  the  child,  213. 
The  intention  of  donor  is  of  the  essence  of  the  relation,  ib. 
Leaning  against  presumption  of  double  portions,  214. 
Same  principles  applicable  when  settlement  comes  before  will,  215. 
Not  a  question  of  satisfaction  of  debt,  ib. 
Where  settlement  comes  first,  persons  taking  under  it  are  purchaseri 

216. 
Legacy  to  a  child,  or  to  a  wife,  to  whom  father  is  indebted,  217. 
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SATISFACTION— (row<i«twrf.) 

Advancement  by  father  to  chUd  to  whom  he  is  indebted,  218. 

Sam  given  by  second  instrument  if  less  is,  pro  tanto,  ib. 

Extrinsic  evidence,  219. 

A  presumption  against  the  apparent  intention  of  instrument  may  be 

rebutted  by  parol  evidence,  220. 
Admitted  only  to  construe   the  will,  not  to  import  extrinsic  evi- 
dence, ib. 
Presumption  raised  from  relation  of  parties  may  be  rebntted,  221. 

sEPAKATE  estate- 
Is  equitable  assets,  229. . 

Doctrine  of,  result  of  interposition  of  equity  against  rigour  of  the 
common  law,  293. 

Recognised  by  statute  .33  &  34  Vict.  c.  93,  "  Married  Women's  Pro- 
perty Act,"  1870,  t*. 

Protective  jurisdiction  of  Chancery  in  permitting  married  woman  to 
hold  separate  estate,  t^. 

Feme  covert  cannot  at  Common  Law  hold  property  apart  from  her 
husband,  eectu  in  equity,  294. 

Separate  property  before  the  *'  Married  "Women's  Property  Act,"  1870, 
now  created,  ib. 

By  ante-nuptial  agreement,  ib. 

By  post-nuptial  agreement  with  the  husband,  295. 

On  desertion  by  the  husband,  and  by  20  &  21  Vict;  c.  86,  ib. 

Gifts  from  husband  to  wife,  or  by  stranger,  ib. 

Under  express  limitation  to  separate  use,  296. 

Interposition  of  trustees  unnecessary  to  existence  of,  ib. 

Husband  a  trustee  for  wife,  ib. 

WonJLs  creating  a  separate  use,  ib. 

No  special  form,  297. 

Intention  to  exclude  marital  right  must  be  plain,  ib. 

What  words  insufficient,  ib. 

Wife's  power  of  disposition  over  separate  estate,  t^. 

She  may  dispose  of  personalty  without  his  consent,  298. 

She  may  dispose  of  life  estate  in  realty,  ib. 

And  of  her  fee-simple  estate  by  will  or  deed  as  if  a  feme  soUy  ib. 

Assent  of  trustees  not  necessary,  ib. 

Separate  property  liable  for  her  breach  of  trust,  299. 

Unless  there  be  a  restraint  against  anticipation,  ib. 

The  savings  or  income  of  separate  estate  are  also,  ib. 

She  may  permit  her  husband  to  receive  it,  ib. 

She  is  entitled  to  only  one  year's  account  against  him,  300. 

He  takes  undisposed  of  at  her  death  jure  rnariti,  or  as  her  adminis- 
trator, ib. 

Property  limited  to  such  uses  9i%feme  covert  may  appoint,  is  not,  t^. 

Difference  between  property  and  power  of  appointment  in  feme  covert, 
ib. 

Separate  property  only  recognised  in  equity,  ib. 

Her  right  to  execute  a  power  recognised  at  law  and  in  equity,  301. 

Feme  covert  cannot  contract  a  debt  to  bind  her  general  property,  ib. 

Except  in  case  of  fraud,  ib. 

In  that  case,  her  general  property  being  liable,  a  fund  appointed  by 
her  is  al»o  liable,  ib. 
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Though  generally  regarded  as  nfeme  soU  in  equity  as  to  her  separate 
estate,  she  could  not  originally  bind  that  estate  with  debts  in  equity, 
303. 
Rule  relaxed,  ib. 

Her  separate  estate  was  bound  by  an  instrumoit  under  seal,  ib. 
By  bill  of  exchange  or  promissory  note,  ib. 
By  ordinary  written  agreement,  ib. 
Equity  would  not  allow  her  to  bind  her  separate  estate  on  a  common 

OMumpsitj  ib. 
*       Erroneously  held  that  charging  the  separate  estate  was  executing  a 

power  ol  appointment,  304. 
Power  and  separate  property  confounded,  ib. 
Appointees  under  a  power  rank  in  order  of  time,  ib. 
Creditors  of  separate  estate  take  jwrt /mimm,  ib. 
Courts  now  hold  that  to  the  same  extent  that  she  is  regarded  as  feme 

tole  she  may  contract  debts,  306. 
Her  verbal  engagements  now  binding  on  her  separate  estate,  t^. 
No  personal  decree  against  a  feme  covert  y  306. 
General  engagements  bind  the  oorpue  of  her  personalty,  rents,  and 

profits  of  her  realty,  t^. 
Now  probably  the  corpus  of  her  realty,  ib. 
Creditor's  suit  for  administration  of,  i^. 
The  origin  of  restraint  on  anticipation,  ib. 
Separate  estate  liable  to  be  destroyed  by  husband's  influence,  307. 
Feme  covert  prohibited  from  taking  the  income  before  actually  due,  ib. 
A  man  or  feme  sole  cannot  be  so  prohibited,  ib. 
Restraint  attaches  to  future  covertures,  ib. 
She  has  a/tM  disponendi  over  her,  ib. 

If  restrained,  she  is  entitled  to  the  present  enjoyment  exclusively,  308. 
Separate  estate,  with  or  without  restraint,  exists  only  during  cover- 
ture, ib. 
Separate  use  will  arise  on  marriage,  t^. 
Restraint  on  alienation  depends  on,  and  is  a  modification  of,  separate 

estate,  and  has  no  independent  existence,  ib. 
When  discovert,  she  has  full  powers  of  alienation,  t^. 
In  what  cases  the  trust  will  be  wholly  destroyed,  so  as  not  to  attach 

on  marriage,  ib. 
If  property  remain  in  statu  quo,  husband  must  take  it  with  trusts  im- 

pressed  upon  it,  309. 
If  she  sell  it,  and  receive  the  purchase-money,  the  trust  is  destroyed, 

ib. 
What  words  will  restrain  alienation,  ib. 
What  words  held  not  sufficient,  310. 
*'  On  her  personal  appearance  and  receipt,"  ib. 
Court  of  equity  cannot  dispense  with  fetter  on  alienation,  t^. 
Under  Married  Women's  Property  Act,  83  &  34  Vict,  c.  93,  ib. 
.    Distinction  between  statutory  and  equitable,  311. 
I.  Statutory. 

1.  Wages  and  earnings  of  all  married  women  after  date  of  the  act,  ib. 

2.  Personalty  devolving  on  woman  married  after  the  act  ab  intestaio, 
and  «ums  of  money  under  £200  under  any  deed  or  will,  312. 

3.  Rents  and  profits  of  real  estate  devolving  ab  iniestatOf  id. 

4.  Investments  in  securities  authorised  by  the  act,  ib. 
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5.  Life  policies  to  the  Bepaiate  use  of  the  wife,  313. 
II.  Equitable. 
By  express  limitation,  ib. 
Or  by  gift  during  the  coverture,  ib. 
Rights  of  husband's  creditors  against,  ib. 

Summary  jurisdiction  in  questions  betweoi  husband  and  wife  as  to,  ib. 
Married  woman's  right  of  action  at  law  in  respect  of,  314. 
Her  liability  for  debts  contracted  before  marriage,  i^. 
For  maintenance  of  husband  and  children  out  of,  315. 
Iigunctfon  against  husband,  when  no  trustee  of,  482. 
See  Fin-Monet,  Fabaphe&nalxa. 

SET-OFF— 

At  law,  no  set-ofif  in  case  of  mutual  unconnected  debts,  442. 

In  connected  accounts,  balance  recoverable  both  at  law  and  in  equity, 

ib. 
If  demands  are  connected,  equity  sometimes  interposes,  ib. 
As  in  mutual  independent  debts  where  there  is  mutual  credit,  443. 
Though  no,  at  law,  ib. 

Mutual  debts  where  there  is  mutual  credit  as  to  such  debts,  ib. 
Mere  cross  demands  do  not  suffice  to  cause  interference  of  equity, 

444. 
In  cross  demands,  which  if  recoverable  at  law  would  be  subject  of, 

equity  relieves,  ib. 
In  winding-up  debts  not  set  ofT  against  calls,  ib. 
Under  Bankruptcy  Act  1869,  445. 
None,  of  debts  accruing  in  separate  rights,  ib. 
Except  under  special  circumstances,  as  fraud,  ib. 

SETTLEMENT  IN  FRAUD  OF  MARITAL  RIGHTS.— See  Fraud 
ON  Mahital  Rights. 

SETTLEMENT.— See  Express  Trust,  Voluntary  Settlement. 

SOLICITORS— 

When  trustees  only  allowed  costs  out  of  pocket,  121. 
May  stipulate  to  receive  compensation,  122. 
Lien  on  deeds  and  papers  of  client,  283. 
On  fund  realised  in  a  suit,  284. 
Oif ts  from  client  to,  void,  ib. 
May  purchase  from  client,  when,  403. 
Rule  as  to  gifts  is  absolute,  404. 

Solicitor  must  make  no  more  advantage  than  his  fair  professional  re- 
muneration, ib. 
Agreement  to  pay  gross  eum  for  past  business  is  valid,  ib. 
Also  for  future  business  under  33  &  34  Vict.  o.  28,  406. 

SPECIFIC  PERFORMANCE— 

Breach  of  contract  at  common  law  renders  only  liable  to  damages, 
450. 

In  equity  contract  must  be  exactly  performed,  ib. 

Inadequacy  of  remedy  at  law,  ground  of  equitable  jurisdiction,  ib. 

Equity  will  not  decree  performance  of  an  illegal  or  immoral  con- 
tract, ib. 
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Or  of  agreement  without  consideration,  461. 
Nor  of  a  contract  which  the  court  cannot  enforce,  t^. 
As  where  personal  skill  is  required,  ib. 
Specific  performance  of  contract  to  transfer  good- will  of  a  business 

alone  refused,  462. 
Contracts  to  build  or  repair  not  enforced,  because  remedy  at  law  is 

adequate,  ib» 
And  contract  too  uncertain,  ib. 
Revocable  contract  will  not  be  enforced,  ib. 
Mutuality  of  remedy  must  generally  exist,  453. 
Infant  therefore  cannot  compel,  ib. 
Exception  under  Statute  of  Frauds,  ib. 

Distinction  as  to,  of  contracts  relating  to  realty  and  personalty,  464. 
Contracts  concerning  land  enforced,  as  legal  remedy  inadequate,  ib. 
Contracts  as  to  personalty  g  onerally  not  enforced,  because  remedy  at 

law  is  adequate,  ib, 
(1.)  Contracts  respecting  personal  chattels,  ib. 
Not  enforced,  if  damages  at  law  are  adequate  compensation,  ib. 
Contract  as  to  railway  shares  enforced,  fur  such  shares  are  limited  in 

number,  ib. 
Sale  of  assigned  debts  under  bankruptcy  enforced  at  suit  of  vendor, 

465. 
Where  bill  lies  for  purchaser  it  lies  for  vendor,  466. 
Contracts  as  to  articles  of  rertu,  ib. 
Delivery  up  to  artist  of  picture  painted  by  himself,  t^. 
Unless  be  has  fixed  price,  ib. 

Also  of  heirlooms  and  other  chattels  of  peculiar  value,  ib. 
Damages  no  compensation  in  such  a  case,  467. 
Where  any  fiduciary  relation  exists,  ib. 
Statutory  powers  as  to  specific  delivery,  17  &  18  Vict.  c.  126,  ib. 

(2.)  Contracts  respecting  land,  ib. 
Almost  universally  enforced,  since  damages  at  law  no  remedy,  468. 
Statute  of  Frauds  broken  in  upon,  where  it  is  unconscientious  to  rely 

on  it,  t^. 
What  will  take  a  parol  contract  out  of  statute,  469. 
Where  agreement  is  confessed  by  defendant's  answer,  ib. 
Unless  defendant,  notwithstanding,  insists  on  the  defence,  ib. 
Where  contract  is  partly  performed  by  partly  seeking  aid,  ib. 
Else  fraud  would  be  committed  on  plkintiff,  460. 
Acts  of  part  performance  must  be  referable  alone  to  agreement  al- 
leged, ib. 
Introductory  or  ancillary  acts  not  part  performance,  ib. 
Mere  possession  of  the  land  not  part  performance,  if  held  under 

previous  tenancy,  461. 
But  delivery  of  possession  under  contract  is,  ib. 
Especially  if  tenant  has  made  improvements,  ib. 
Tenant  would  else  be  liable  as  a  trespasser,  462. 
Agreement  must  originally  have  been  cognisable  in  a  court  of  equity, 

independently  of  acte  of  part  performance,  ib. 
Payment  of  part  or  whole  of  purohase-money  is  not,  ib. 
Repayment  will  put  parties  into  same  position  as  before,  ib. 
Marriage  is  not  part  performance,  463. 
Acts  of,  independently  of  marriage,  take  case  out  of  statute,  ib. 
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Post-nuptial  written  agreement  in  pursuance  of  ante-nuptial  parol 
agreement,  enforced,  464. 

Representation  for  purpose  of  influencing  another,  which  has  that 
effect,  will  be  enforced,  ib. 

Where  on  marriage  third  party  makes  representation,  on  faith  of 
which  marriage  takes  place,  he  is  bound  to  make  it  good,  t^. 

Representations  of  mere  intention,  or  a  promise  upon  honour,  not  en- 
forced, 466. 

Promise  by  husband  to  leave  property  by  will  not  enforced,  ib. 

Where  agreement  concerning  land  is  not  put  into  writing  by  fraud 
of  one  of  parties,  466. 

Grounds  of  defence  to  suit  for  specific  performance,  ib. 

Misrepresentation  by  plaintiff  having  reference  to  contract,  ib. 

To  entitle  plaintiff  to  more  than  legal  relief,  he  must  have  a  con- 
scientious tiUe,  467. 

Parol  evidence  of  mistake  is  admissible,  ib. 

Statute  does  not  say  a  written  agreement  shall  bind,  but  an  un- 
written agreement  shall  not  bind,  ib. 

Contract  not  enforced  where  defendant  has  been  led  into  an  error  even 
through  carelessness,  468. 

But  liable  for  damages  at  law,  ib. 

Contract  not  enforced  where  defendant  did  not  intend  to  purchase, 
469. 

Effect  of  mistake,  where  parol  variation  set  up  as  defence,  ib. 

Where  error  arose  not  in  original  agreement,  but  in  reducing  it  to 
writing,  specific  performance  decreed  with  parol  variation,  set  up 
by  the  defendant,  ib. 

Where  a  misunderstanding  as  to  terms  of  agreement,  no  relief,  470. 

Plaintiff  cannot  obtain  specific  performance  with  parol  variation  of 
written  agreement,  t^. 

Unless  the  variation  be  in  favour  of  the  defendant,  ib. 

The  defendant  may  ask  the  court  to  bo  neutral,  unless  the  plaintiff 
will  perform^omitted  term,  471. 

Subsequent  parol  variation  of  written  contract,  472. 

Misdescription  a  ground  of  defence  where  it  is  of  a  substantial  cha- 
racter, ib. 

Purchaser  not  compelled  to  take  freehold  instead  of  copyhold,  473. 

Under-lease  for  an  original  lease,  ib. 

Where  difference  is  slight,  and  a  proper  subject  for  compensation, 
it  will  be  enforced  with  compensation,  474. 

As  where  acreage  is  deficient,  ib. 

No  compensation  where  there  has  been  fraud,  ib. 

Nor  where  compensation  cannot  be  estimated,  ib. 

Purchaser  can  compel  specific  performance  with  an  abatement,  ib. 

Vendor  must  sell  what  interest  he  has,  if  purchaser  elect,  47o. 

Partial  performance  not  compelled  where  unreasonable  or  prejudi- 
cial to  third  parties,  ib. 

Lapse  of  time,  when  a  defence,  t^. 

At  law,  time  always  of  essence  of  contract,  tb. 

Equity  is  guided  by  nature  of  case  as  to  time,  476. 

When  lapse  of  time  is  a  bar  in  equity,  ib. 
1.  Where  time  was  originally  of  the  essence  of  the  contract,  ib. 
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2.  Where  made  essence  of  the  contract  by  subsequent  notice,  476. 

3.  Where  lapse  of  time  is  evidence  of  laches  or  abandonment,  ib. 
Equity  will  refuse  aid  unless  a  party  comes  with  clean  hands,  477. 
No  specific. performance  where  there  is  threat  hardship  in  the  con- 
tract, ib. 

Or  where  it  inyolves  the  doing  of   an    unlawful  act,  or  breach  of 

trust,  ib. 
Injunction  a  mode  of  enforcing,  of  negative  agreements,  487. 


STANDING  BT — Person  standing  by  must  give  compensation,  33,  115. 


STATUTES- 

52  Hen.  III.  (Waste),  490. 
6  Edw.  I.,  c.  5  (Waste),  ib. 
13  Edw.  I.,  0.  22  (Waste),  ib. 

Stat.  1,  c.  24  (Writ  in  Chancery),  8. 
17  Edw.  II.,  c.  9  (Idiots),  353. 

c.  10  (Lunatics),  ib. 
13  Edw.  III.,  c.  23  (Account),  486. 
27  Hen.  VIII.,  c.  10  (Uses),  42. 
32  Hen.  VIII.,  c.  1  (Wills),  ib, 
13  Eliz.,  c.  5  (Fraudulent  Conveyances),  64 — 68. 
27  Eliz.,  c.  4  (Voluntary  Conveyances),  66—69,  258. 
21  Jac.  I.,  c.  16  (Limitations),  259. 

12  Car.  II.,  c.  24  (Testamentary  Guardian),  345. 
29  Car.  II.,  o.  3  (Frauds),  453,  471. 

8.  4  (Agreement  in  writing),  68, 276. 
ss.  7,  8,  9  (Trusts),  46,  47. 
8.  25  (Marital  right),  333. 

3  &  4  Anne,  c.  16  (Account),  436 

4  Anne,  o.  17  (Set  off),  442. 

5  Geo.  II.,  c.  38  (Set  off),  ib, 
8  Geo.  II.,  0.  24  (Set  off),  ib, 

17  Geo.  II.,  c.  38  (Parochial  debts),  226. 

13  Geo.  III.,  c.  63  (Evidence  de  bens  esee),  525. 
47  Geo.  III.,  0.  74  (Simple  oontract  debts).  240. 
58  Geo.  III.,  c.  73  (Regimental  debts),  226. 

4  Geo.  IV.,  c.  67  (Marriage  of  Infants),  351. 
1  Will.  IV.,  c.  22  (Evidence  de  bene  esse),  525. 

c  40  (Undisposed-of  residue),  105,  106. 
c.  46  (Illusory  appointments),  414. 
1  &  2  Wm.  IV.,  c.  58  (Interpleader),  515. 
3  &  4  Will.  IV.,  c.  27  (Limitations),  230,  259,  272. 

c.  74  (Fines  and  Recoveries),  172, 190,298,  329,  332. 
3  &  4  Will.  IV.,  c.  104  (Legal  assets),  224, 226, 229, 240,  244,  245, 270. 

c.  105  (Dower),  157. 
c.  106  (Descents),  240. 

6  &  6  WiU.  IV.,  c.  5  (Copyright),  500. 

7  &  8  Will.  IV.  and  1  VicL,  c.  26  (Wills),  139,  157,  186,  241,  345, 

348. 
8. 10  (Powers),  366. 
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7  &  8  Will.  IV.  &  1  Viot.,  c.  28  (Foreclofliire),:472. 

1  ft  2  Vict.,  c.  45  (Interpleader),  615. 

c.  110  (JudgmenU),  288. 

2  ft  3  Vict.,  c.  11  (JudgmeDts),  228. 

5  ft  8  Vict,  c.  69  (Perpetuation  of  Testimony),  523. 

8  &  9  Vict.,  c.  76  (Legacy  duty),  144. 

c.  106  (Real  Property),  76,  329. 

13  ft  14  Vict.,  c.  60  (Trustee  Act,  1850),  508. 

14  ft  15  Vict,  c.  99  (Evidence),  11,  519. 

15  ft  16  Vict.,  c.  76  (Common  Law  Procedure,  1852),  8. 

8.  55  (Ppofert),  360. 
88.  210,  212  (Forfeiture  of  lease),  290. 
88.  219,  220  (Ejectment  of  mortgagor),  260. 
c.  86, 8.  48  (Sale  of  mortgaged  property),  272. 

16  ft  17  Vict,  c.  70  (Lunacy),  354,  356. 

17  ft  18  Vict,  c.  113  (Locke  King's  Act),  285.  240. 

c.  125  (Common  Law  Procedure,  1854),  428,  439. 
88.  51,  52  (Discovery),  11, 519. 
8.  78  (Specific  delivery),  23,  457. 
8.  79  (Injunction),  505. 
8.  83  (Equitable  Pleas),  9,  485. 
B.  87  (Lost  bills  of  Exchange),  363. 

18  Vict,  c.  13  (Lunacy),  354. 

18  ft  19  Vict.,  c.  15  (Judgments),  226. 

0.  43  (Infants*  Settlements),  351. 

19  ft  20  Vict.,  c.  97,  s.  5  (Sureties),  420. 

0.  119  (Marriage),  351. 

20  ft  21  Vict.,  c,  57  (Malins'  Act),  330-332. 

c.  77  (Court  of  Probate),  146,  536. 
c.  85,  8.  21  (Protection  order),  295. 

21  ft  22  Vict,  c.  27  (Cairns'  Act),  503, 529. 

0.  108,  8.  8  (Protection  order),  295. 

22  ft  23  Vict.  e.  35  (Lord  St  Leonards'  Act). 

8.  4  (Fire  Insurance),  291. 
8.  12  (Powers),  366. 

88.  14—16,  18  (Devise  subject  to  a  charge),  92. 
8.  23  (Trustee's  receipts),  90,  91. 
8.  31  (Trustee's  indemnity),  121,  129. 
8.  32  (Investments),  131. 
c.  127,  8.  28  (Solicitor's  lien),  284. 

23  ft  24  Vict.,  c.  38,  ss.  3—5  (Judgments),  226. 

8.  12  (Investments),  131. 
c.  83  (Infants'  Settlements),  351. 
c.  126  (Common  Law  Procedure,  1860),  291, 515. 
c.  145  (Lord  Cranworth's  Act). 

88.  11, 13  (Mortgagee's  powers),  273. 
8.  25  (Investments),  131. 
8.  29  (Trustee's  receipts),  91,  93. 
25  ft  26  Vict,  c.  42  (Rolfs  Act),  529,  536,  537. 
c.  86  (Lunacy  Regulation),  354. 
27  ft  28  Vict,  C.-112  (Judgments),  226. 
30  ft  31  Vict.,  c.  48  (Puffer  at  auction),  412. 


590  INDEX. 

STATUTES-  {continued.)  , 

30  &  31  Vict.,  c.  69  (Real  Estate  charges),  237,  239,  248. 

c.  132  (lavestments),  131. 

c.  144  (Assignment  of  Life  Policies),  59,  75. 

31  &  32  Vict,  c.  40  (Partition),  506, 509. 

c.  86  (Assignment  of  Marine  Policies),  59,  75. 

32  &  33  Vict,  c.  4  (Purchase  of  Reversion),  409. 

c.  46  (Specialty  debU),  134,  225,  227,  246. 
c.  71  (Bankruptcy,  1869),  69,  232,  341,  445. 

33  &  34  Vict,  c.  14  (Naturalisation),  118. 

c.  28  (Solicitor's  Remuneration),  405. 

c.  93  (Married  Women's  Property),  293,  310—315. 

8.  13  (Maintenance  of  husband),  102. 

B.  14  (Of  children),  102,  352. 

34  &  35  Vict,  c.  27  (Investment),  131. 
36  Vict.,  c.  12  (Infante'  Custody),  345. 

36  &  37  Vict.,  c.  66  (Judicature  Act,  1873),  8,  229.  491. 

8.  25,  §  1  (Administration),  232,  246. 
§  5  (Mortgagor's  righto),  261. 
§  6  (Assignment  of  chose  in  action),  75,  79. 

37  &  38  Vict.,  c.  50  (Married  Women's  Property  Amendment),  314. 

c.  57  (Real  Property  Limitation),  259. 
0.  78  (Vendor  and  Purchaser),  130,  270. 

STATUTE  OF  LIMITATIONS— Equity  foUows  the  kw  in  regani  to, 
15. 

SURETYSHIP— 

Utmost  good  faith  required  between  all  parties,  415. 

What  concealment  of  facto  by  creditor  releases  surety,  ib. 

Fact  must  have  been  one  which  creditor  was  under  obligation  to  dis- 
close, 416. 

True  criterion — was  there  anything  which  might  not  naturally  be  ex- 
pected to  take  place  between  the  parties,  ib. 

Rule  as  to  concealment  in  insurance  inapplicable  to  guaranties,  t^. 

Concealment  of  material  fact  part  of  the  immediate  transaction,  417. 

Surety  ought  to  be  informed  of  private  bargain  between  vendor  and 
vendee,  varying  his  responsibility,  ib. 

Creditor  must  inquire  as  to  circumstanco  of  suretyship,  if  there  is 
ground  to  suspect  fraud  has  been  practised  on  surety,  418. 

Rights  of  creditor  against  surety  regulated  by  instrument  of  guaranty, 
ib. 

Joint  bond  not  made  several  as  against  surety,  ib. 

Except  in  case  of  mistake  clearly  proved,  ib. 

Surety  cannot  compel  creditor  to  proceed  against  debtor,  419. 

Surety  can  compel  debtor  to  pay  debt  when  due,  ib. 

Surety  payinf?  debt  entitled  to  reimbursement  from  debtor,  ib. 

If  creditor  has  token  collateral   securities   from  debtor,  surety  on 
paying  debt  is  entitled  to  them,  ib. 

Except  formerly,  such  securities  as  were  extinguished  by  payment, 
420. 

Exception  abolished  by  19  &  20  Vict.  c.  97,  s.  5,  ib. 

Surety  paying  debt  can  compel  co-sureties  to  contribute,  ib. 

Contribution  in   equity  grounded  on  general  justice,   and  not  on 
implied  contract,  ib. 
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SURETYSHIP— (  continued.) 

At  law  contribution  is  founded  on  contraet,  421. 

Different  effects  of  insolvency  of  one  surety  at  law  and  in  equity,  ib. 

Contribution  against  representatives  of  a  deceased  surety,  ib. 

Parol  evidence  to  show  that  apparent  principal  was  surety,  now 

allowed  at  law,  t^. 
Surety  may  limit  his  liability  by  express  contract,  422. 
Surety  can  only  charge  debtor  for  what  he  actually  paid,  ib. 
Surety  discharged  if  creditor  varies  contract  with  debtor  without 

privity  of  surety,  ib» 
Or  if  creditor  give  time  in  a  binding  manner  to  debtor  without 

consent  of  surety,  423. 
Surety  not  released  if  his  rights  are  accelerated,  ib. 
If  creditor,  g^i^ng  time,  reserve  his  rights  against  surety,  the  latter 

is  not  discharged,  ib. 
A  simple  release  of  the  principal  discharges  the  surety,  424. 
Release  of  one  surety,  even  through  a  mistake  of  law,  releases  co- 
sureties, ib. 
But  not  if  release  is  taken  as  a  covenant  not  to  sue,  t^. 
Creditor,  giving  time,  cannot  reserve  his  right  against  surety  if  he 

release  the  debtor,  ib. 
Surety  on  payment  is  entitled  to  all  securities  which  creditor  has 

against  debtor,  425. 
Surety  released  if  creditor  loses  or  allows  securities  to  go  back  into 

creditor's  hands,  ib. 


SURVIVORSHIP— See  Joint-Tbxancy. 
None  in  commercial  purchases,  108. 


TACKING- 

Doctrine  of,  265. 

In  aqualijure  melior  est  conditio  poBsidentUy  ib. 

Doctrine  of,  arises  from  the  existence  of  two  jurisdictions,  266. 

Third  mortgagee  buying  in  first  mortgage,  with  notice  of  second,  may 

tack  legal  estate,  ib. 
But  must  have  taken  his  mortgage  without  notice  of  second,  267. 
Legal  estate  must  be  outstanding  in  hands  of  person  having  no  privity 

with  prior  incumbrancers,  ib. 
Judgment  creditor  cannot  tack,  for  ho  did  not  lend  his  m  oney  on 

security  of  the  land,  ib. 
Rights  of  judgment  creditors  since  27  &  28  Vict.  c.  112,  268. 
First  mortgagee  lending  further  sum  on  a  judgment  may  tack  against 

mesne  incunibnmccr,  ib. 
-     If  he  have  legal  estate  or  best  right  to  call  for  it,  and  have  made  the 

further  advance  without  notice,  269. 
Where  legal  estate  is  outstanding,  no  right  of,  ib. 
Incumbrancers  rank  according  to  time,  unless  one  have  better  right  to 

call  for  legal  estate,  ib. 
When  a  bond  debt  or  simple  contract  debt  may  be  tacked,  270. 
Tacking  abolished  by  Vendor  and  Purchaser  Act,  1874,  ib. 
Applicable  more  readily  to  mortgages  and  pledges  of  personalty,  281. 
Judgment  and  simple  contract  debts  may  be  tacked,  282. 
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TENANCY  IN  COMMON— Wliere  money  w  advanced  by  persons  who 
take  a  mortgage  jointly,  there  will  be  a,  in  equity,  108. 

TESTATOR.— See  Wills. 

TESTIMONY,  BILLS  TO  PERPETUATE— 

To  preserve  evidence  in  danger  of  being  lost  before  a  question  can  be 

litigated,  622. 
Depositions  are  not  published  until  after  death  of  witness,  ib. 
Equity  refuses,  if  matter  can  be  at  once  litigated,  id. 
Or  if  evidence  refers  to  a  right  which  may  be  barred,  623. 
What  interest  will  entitle  a  plaintiff  to  file  a,  ib. 
Before  6  &  6  Vict.  c.  69,  a  mere  expectancy  insufBcient,  624. 
There  must  also  have  been  some  right  to  property,  ib. 
Bill  to  take  testimony  de  bene  eeae  can  only  be  brought  when  an  action 

is  pending,  ib. 
Order  to  take  evidence  de  bene  eue  when  witness  dangerously  ill,  id. 
Common  law  courts  have  now  jurisdictions,  626. 

TITLES,  EQUITABLE,  16. 

TITLE-DEEDS,    inquiry   for,  miist  be   made,  31.— See  Mortgage, 
Equitable. 

TRADE-MARKS.— See  Injunction,  496. 

TRUSTS— 

Equity  has  exclusive  jurisdiction  in,  10. 

Origin  of,  in  grants  to  uses,  39. 

Uses  arise,  temp.  Edward  III.,  ib. 

Invention  of  ecclesiastics,  ib. 

Chancellor's  jurisdiction  over  conscience  extended  in  favour  of  cestui 

que  use,  40. 
Uses  not  recognised  at  common  law,  ib. 
Uses  opposed  to  feudal  policy,  41. 
Uses  devisable,  id. 

Land  not  devisable  till  32  Hen.  V III.  c.  1,  42. 
Statute  of  Uses,  37  Henry  VIII.  c.  10,  ib. 
Resulting  use,  ib. 
No  use  upon  a  use  at  law,  13. 
Hence  equitable  jurisdiction,  44. 

In  equitable  estates,  equity  follows  analogy  of  the  law,  46. 
Property  to  which  Statute  of  Uses  is  inapplicable,  46. 
Trusts  might  be  created  by  parol  until  the  Statute  of  Frauds,  ib. 
Exceptions,  47. 

Interests  within  the  Statute,  id. 
Definition  of,  ib. 
Classification  of,  ib. 

See  Express  Trusts,  Implied  Trusts,  Constructitb  Trusts, 
Resulting  Trusts,  Charities. 

TRUSTEES— See  Trusts. 

Cannot  generally  take  as  beneficiaries,  104. 

Where  settlor  or  cestui  que  trust  dies  intestate  and  without  representa- 
tives, 106. 
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Trofltee  takes  real  estate  beneficially,  idien,  106. 

Tnistee  renewing  lease  in  his  own  name  holds  for  benefit  of  c$ttui  que 

trust,  114. 
Has  lien  on  trost-fond  for  expenses  of  renewal  of  lease^  116. 
Who  may  be,  118. 
Equity  never  wants,  ib. 
May  be  compelled  to  perform  any  act  of  dnty,  or  restrained  from  abuse 

of  his  legal  tiae,  119. 
Cannot  renounce  after  acceptance,  120. 
Cannot  delegate  his  office,  ib. 
Unless  there  is  a  moral  necessity  for  it,  ib. 
Care  and  diligence  required  of,  as  well  as  executors,  ib. 
No  remuneration  allowed  to,  121. 
Solicitor  allowed  only  costs  out  of  pocket,  ib. 
May  stipulate  to  receive  compensation,  122. 
Must  not  make  any  advantage  out  of  his  trust,  ib. 
Buying  up  debts  for  himself  can  charge  only  what  he  gave,  123. 
Trading  with  trust  estate  must  account  for  profl  ts,  ib.     . 
Cannot  renew  lease  in  own  name,  or  purchase  trust  estate,  ib. 
Same  principles  apply  to  agents  and  persons  in  a  fiduciary  oi^- 

dty,  ib. 
Constructive,  not  liable  to  same  extent  as  express  trustee,  124. 
Remarks  of  Lord  Westbury  in  Knox  v.  (J^ye,  ib. 
Time  runs  in  favour  of  constructive,  ib. 
Constructive,  may  chaige  for  time  and  trouble,  125. 
One,  not  liable  for  his  oo-trustees,  unless  in  case  of  fraud,  t^. 
Not  liable  for  joining /»ro^rm^  in  receipts,  126. 
Ontu  on,  to  prove  that  he  did  not  actually  receive,  ib. 
Joining  in  a  receipt  must  not  permit  the  money  to  lie  in  the  hands  of 

his  co-trustee,  127. 
Co-executors  liable  for  their  own  acts  only,  t^. 
DiflEsroice  between  co-trustees  and  co-executors,  ib. 
Executor  joining  in  ncei-pt  primd  fueie  liable,  ib. 
True  rule  as  to  receipts,  128. 
Indemnity  clauses,  ib. 
Duties  of,  130. 

Must  get  in  and  secure*  outstanding  property,  ib. 
Personal  security,  may  not  permit  investment  on,  ib. 
iftust  invest  in  authorised  securities,  131 . 
Statutory  powers  of  investment,  ib. 
Conversion  of  terminable  and  reversionary  property,  132. 
When  ordered  to  invest  in  stock  or  in  real  securities,  t^. 
Remedies  of  cestui  que  trust,  in  event  of  breacli  of  trust,  133. 
Purchaser  with  notice  cannot  protect  himself  by  getting  in  the  legal 

estate  from  express,  ib. 
Breach  of  trust  creates  a  simple  contract  debt,  134. 
Right  of  following  the  property  into  which  the  trust-fund  has  been 

converted,  ib. 
Whan  money,  notes,  &c.,  may  be  followed,  ib. 
Must  keep  separate  accoimts,  135. 
Interest  payable  on  breach  of  trust,  ib. 
When  interest  charged  above  four  per  cent.,  ib. 
Acquiescence,  remedy  of  cestui  que  trust  may  be  barred  by,  136. 

2  p 
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TRUSTEES— (raw^wiw'^.) 

Persons  under  disability  barred  by  fraudulent  concurrence,  136. 
Release  or  confirmation  dischai^s,  ib. 
Settlement  of  accounts  may  be  claimed  by,  t^. 
See  Constructive  Fraud. 


UNCONSCIONABLE  BARGAINS— 
With  common  sailors,  408. 
Or  heirs  and  reversioners,  ib. 

Doctrines  of  the  court  not  affected  by  32  &  33  Vict.  c.  4, 409. 
Knowledge  of  person  standini?  in  loco  parentis  does  not  per  u  make 

such  transactions  valid,  ib. 
Post-obit  bonds,  relief  in  case  of,  t^. 

Tradesmen  selling  goods  at  extravagant  prices  to  infanta,  410. 
Party  may  bind  himself  by  subsequent  acquiescence,  ib. 

UNDUE  INFLUENCE— 

Equity  will  relieve  where  evidence  of  importunate  pressure,  392. 
Free  and  full  consent  are  necessary  to  validity  of  a  contract,  393. 
Extreme  necessity  in  the  one  party,  though  no  duress,  395. 
Married  woman  relieved  against  contracts  affecting  her  separate  estate^ 
on  the  ground  of,  397. 

UNSOUND  MIND,  PERSONS  OF.— See  Lunatics. 

USES— 

Arose  temp.  Edw.  III.,  39.— See  Trusts,  39—47. 
Statute  of,  42. 
Use  upon  a  use,  43. 


VENDOR'S  LIEN.— See  Lien. 

Vigilantibue  non  dormientibtu  aquitas  subrenit,  13,  33, 35. 

VOLUNTARY  CONVEYANCES— 

Not  necessarily  fraudulent  under  13  Eliz.  c.  6,  64. 

Settlor  being  indebted  at  time  does  not  per  se  invalidate,  ib. 

13  Eliz.  c.  5,  for  protection  of  creditors,  66. 

27  Eliz.  c.  4,  for  protection  of  purchasers,  ib. 

Purchaser  for  value  from  heir-at-law  or  devisee  of  voluntary  donor 
not  within  27  Eliz.  c.  4,  67. 

So  also  purchaser  from  one  claiming  under  second  voluntary  con- 
veyance, ib. 

VOLUNTARY  SETTLEMENTS— 

Notice  of,  does  not  affect  subsequent  purchaser,  28. 

Under  13  Eliz.  c.  5,  must  be  both  on  good  consideration  and  ^iti^^dir, 

64. 
Not  necessarily  fraudulent  under  13  Eliz.  c.  5,  65. 
Settlor  indebted  at  the  time  of,  not  necessarily  an  avoidance  of,  t^. 
What  amount  of  indebtedness  will  raise  presumption  of  fraudulent 

intent,  66. 
Under  27  Eliz.  c.  4,  voluntary  settlement  void  as  against  subeeqitjent 

purchaser,  ib. 
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VOLUNTARY  SETTLEMENTS— («)?i^i«f«f</.) 

Chattels  personal  are  not  within  the  statute  27  Eliz.  c.  4,  67. 

A  mortgagee  is,  a  judgment  creditor  is  not,  a  purohaser  within  the 

statute,  t^. 
Bondjide  purohaser  under  13  Eliz.  c.  6,  and  27  Eliz.  c.  4,  who  is,  %b. 
Marriage  a  valuable  oonsideration  under  27  Eliz.  o.  4,  68. 
Post-nuptial  settlement  in  pursuance  of  ante-nuptial  agreement,  69. 
Post-nuptial  settlement  supported  on  slight  consideration,  t^. 
Trader's  post-nuptial  settlement  under  Bankruptcy  Act,  1869,  ib. 
How  far  limitations  to  remote  objects  in  marriage  settlements  are 

voluntary,  70. 
Trust  in  favour  of  creditors  if  not  communicated  to  them  revocable,  Uf, 
Will  be  delivered  up  to  be  cancelled,  when,  631. 
See  Express  T&vsts. 

VOLUNTARY  TRUSTS— 

Ex  nudo  pacto  non  oritur  aetio^  54. 

Imperfect  conveyance  evidence  of  a  contract,  ib. 

A  trust  may  be  raised  without  any  consideration,  ib. 

The  test  of,  is  whether  the  relation  of  trustee  and  eeatui  qut  trust  has 

been  constituted,  65.] 
Where  donor  has  both  legal  and  equitable  title,  and  actually  conveys, 

or  declares  himself  a  trustee,  ib. 
Where  donor  has  both  legal  and  equitable  title,  and  intends  to  convey, 

but  conveyance  is  incomplete,  ib. 
If  the  property  admits  of  conveyance  at  law,  the  court  will  not  perfect 

the  gift,  ib. 
Seeus  where  the  property  cannot  be  conveyed  at  law,  67 — 59. 
Trusts  of  personalty  may  be  declared  by  parol,  59. 
Where  the  donor  has  an  equitable  interest  only,  and  directs  the  trus- 
tees to  hold  in  trust  for  the  donee,  ib. 
Notice  to  trustees  unnecessary,  except  as  against  third  parties,  60. 
Distinction  between  voluntary  assignment  of  equitable  interest  in 

lands  and  in  personalty,  60, 61. 
The  intention  of  a  donor  to  constitute  himself  a  trustee  may  be 

gathered  from  the  facts  of  the  case,  63. 


WARD  OF  COURT.— See  Infant. 

WAIVER  OF  LIEN.— See  Constbuctivb  Trusts,  108. 

WASTE— 

Injunction  in  cases  of,  arose  from  inadequacy  of  common  law  remedy, 

490. 
In  what  cases  equity  interferes,  t^. 
Equitable  waste,  491. 

When  a  person  is  dispunishable  at  law  and  abuses  his  legal  right,  ib. 
In  case  of  tenant  in  tail  after  possibility  of  issue  extinct,  492. 
Where  plaintiff  has  purely  an  equitable  title,  ib. 
Cases  of  mortgagor  and  mortgagee,  ib. 
Permissive,  not  remediable,  t^. 

WIFE.— See  Married  Woman. 
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WILLS— 

Exeoutoiy  traits  in,  tre  oonttiTied  difEvendy  frDm  attorn  in  UMTiago 

artiol6t,60. 
Construed  strictly  unless  diiEarent  intention  sbown,  61. 
No  form  of  war^B  neoessaiy  to  create  tracts  wider,  if  jntantion  be 

gathered,  81. 
No  trust  if  discretion  exist,  82. 
Or  where  first  taker  may  apply  any  part  to  his  nse^  83. 
Recommendation  must  be  imperatiT^  U, 
Sabject-matter  must  be  certain,  t^. 
Object  must  be  certain,  84. 

Tendency  against  constrning  precatory  words  as  trastiii  85. 
If  trust  be  intended,  legatee  cannot  take  beneficially,  ih. 
Trusts  in,  for  payment  of  debts  and  legacies,  90. 
Admission  of  parol  evidence  in  construction  of. — See  Pabol  Eti- 

DBNCB. 

Conversion  under. — See  ComrBBCiov. 

Distinction  between  partial  failure  in  oonvenioii  mder,  and  a  settle* 

ment,  167. 
When  inconsistent  or  alteraative  bequests  in. — See  Elbction,  178. 
Intention  of   testator   to  be  followed,    179.— See   Satuvactioh, 

Lboaczxs. 
Rewards  for  influencing  testator  in  making  a  will,  399. 
BiU  to  establish,  636. 

WRITS— 

Procedure  at  common  law  by,  7. 

Effect  of,  8. 

In  eontimili  cmu,  ib. 

N$  exeat  re^no.~~Qoe  Ne  exeat  regno,  wbit  ov. 

WRONG— 

Equity  will  not  sulfer,  without  rmedy,  12, 


THE  END. 
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In  one  thick  volume,  8vo.,  1873,  price  301.,  doth  lettered* 

THE  LAW  AND  PRACTICE  IN  BANKRUPTCY ; 

ComprisiDg  the  Bankruptcy  Act,  1869 ;  the  Debtors  Act,  1869  ;  the  Insolvent  Debtors 
and  Bankruptcy  Repeal  Act,  1869  ;  together  with  the  General  Rules  and  Orders 
in  Bankruptcy,  at  Common  Law  and  in  the  County  Courts,  the  Practice  on  Pro- 
cedure, copious  Notes,  References,  and  a  very  full  Index«  Second  Edition.  By 
Henry  Philip  Roche  and  William  Hazlitt,  Barristers-at-Law,  and  Registrars 
of  the  Court  of  Bankruptcy. 


Vrom  the  LAW  TIMX8. 
"  This  work  is  one  which  has  naturaHy  carried 
with  it  more  weight  than  any  other  text-book, 
having  been  written  by  two  registrars  of  the  Court 
of  Bankruptcy.  In  practice  it  has  been  found  to 
realise  the  anticipations  formed  concerning  it,  in 
proof  of  which  we  have  now  in  our  hands  a  second 
edition.  Perhaps  the  most  valuable  feature  of  the 
work  is  the  fulness  of  the  practical  details  which 
enable  a  tyro  to  transact  his  ousiness  with  tolerable 
security.  The  first  half  of  the  work  comonses  the 
Bankruptcy  Act  and  the  Debtors  Act,  which  have 
been  carefully  and  ably  noted  with  all  the  deci- 
sions; and  the  latter  naif  is  devoted  mainly  to 
practice  and  procedure.  The  Bills  of  Sale  Act  and 
one  or  two  other  enactments  are  incorporated  which 
are  frequently  consulted  by  the  bankruptcy  practi- 
tioner.   A  very  elaborate  index  ends  the  volume." 

From  the  ULW  JOUBNAIi. 

"  The  first  two  hundred  pages  of  the  work  contadn 
the  Bankruptcy  Act  of  1869,  printed  in  large  type ; 
and,  where  it  is  necessary,  the  learned  authors  have 
inserted  after  each  section,  in  smaller  type,  very 
copious  notes  of  the  law^  and  all  the  cases  referring 
to  each  particular  subject.  For  instance,  after 
section  15,  wluch  defines  the  property  of  a  bank- 
rupt divisible  among  his  creditors,  we  find  more 
than  eight  pases  of  notes  and  cases  showing  the 
present  state  of  the  law  with  reference  to  order  and 
disposition,  bills  of  sale,  &c.  Again,  after  section  79, 
which  confers  upon  the  Court  of  Bankruptcy  full 
power  to  deal  with  and  decide  (without  the  interven- 
tion of  the  Courts  of  Common  Law  and  Chancery) 
any  question  which  may  arise  in  the  course  of  a 
bankruptcy,  all  the  cases  on  the  subject  are  very 
fully  refened  to,  and  the  different  opinions  of  the  late 
Lonl  Chancellor  and  the  Lords  Justices  in  relatbn 
to  the  extension  or  curtailment  of  this  novel  juris- 
diction axe  set  out  with  a  precision  and  minuteness 
which  render  any  reference  to  the  reports  them- 
selves almost  unnecessary.  In  the  addenda  of 
cases  the  recent  case  of  Ex  parte  Gordon^  in  re 
Dixony  is  mentioned,  which  decides  that  when  pro- 
ceedinip  are  instituted  in  Bankruptcy,  and  at  the 
same  tune  there  is  a  pending  Chaacery  suit,  and 
the  parties  to  the  Bankruptcy  and  Chancery  pro- 
ceedings are  substantially  the  same,  and  tneir 
rights  and  liabilities  can  be  equally  well  ascertained 
under  the  bankruptcy  as  in  tne  Chancery  suit,  the 
Court  of  Bankruptcy  has  jurisdiction  imaer  section 
7a  to  stay  proceedings  in  the  Chancery  suit  so  far 

as  may  be  necessary The  work  before  us 

also  contains  the  Debtors  Act  of  1869,  the  Bank- 
ruptcy Repeal  Act  of  1869,  the  Absconding  Debtors 
Act,  x86q,  with  several  other  Acts  and  all  the 
General  Rules  in  Bankruptcy,  printed  and  anno- 
tated in  the  same  manner  as  the  principal  Act. 
There  is  aL«o  a  very  full  collection  of  forms  and 
bills  of  costs ;  but  the  portion  of  the  work  which  it 
decidedly  the  most  novel,  and  we  imagine  %inll 
prove  extremely  nsejnl,  is  that  comprised  in  pages 
355-474,  which  contain  an  exposition  bpf  the  authors 
on  tho  practice  on  procedure  to  adjuduation,  lioui- 
da/ion,  and  composition  7vith  creditors^  ana  on 
procedure  under  a  debtors*  summons.  It  h  not 
often  that  a  practising^  lawyer  is  able  to  turn  to  a 
book  on  Practice  written  by  the  judges  of  the  parti" 


cular  Court  to  which  it  relates,  and,  as  it  were, 
stamped  with  the  seal  of  authority In  con- 
clusion, we  have  only  to  say  that  Messrs.  Roche 
and  Haaiitt  have  appended  to  their  work  a  very 
full  and  copious  index,  and  that  we  can  cordially 
and  conscientiously  recommend  it  to  the  notice  of 
ike  legal  profession.** 

Vrom  fhe  SOUOITORB*  JOTTBNAIi. 
"  The  first  edition  of  this  work,  issued  shortly 
after  the  passing  of  the  Acts  of  1869,  to  meet  a 
pressing  demand,  consisted  of  little  more  than  a  re- 
print of  the  Acts,  Rules,  and  Forms,  with  a  few 
notes  and  an  index.  In  the  present  edition,  how- 
ever, the  book  has  been  expanded  into  a  treatise  on 
the  law  and  praodoe  in  bankruptcy  and  now  con- 
stitutes a  bulky  volume  of  840  pages.  The  plan  of 
the  authors  is  to  print  the  sections  of  the  Acu  in  the 
order  in  which  they  stand  in  the  Statute-book, 
appending  to  them  notes  moi«  or  less  lengthy. 
These  are  followed  by  chapters  on  the  practice  on 
procedure  to  adjudication,  procedure  to  liquidation, 
procedure  to  composition  with  creditors,  procedure 
under  debtors'  summons,  costs,  and  at  the  clone  of 
the  work  the  General  Rules,  Orders,  and  Forms 
are  given  in  full.  The  design  of  the  authors  is 
stated  in  the  preface  to  have  been  'more  especially 
to  render  the  volume  of  practical  utility  to  uie  pro- 
fession,' by  which  we  unoerstand  them  to  mean  that 
the  practitioner  should,  with  the  least  possible 
trouble,  be  able  to  lay  his  hand  upon  the  law  re- 
lating to  the  particular  point  as  to  which  he  desires 
information.  For  this  purpose  there  is  doubtless 
something  to  be  said  in  favour  of  the  retention  of 
the  arrangement  of  sections  adopted  in  the  Bank- 
ruptcy Act,  X869 — singular  and  illogical  as  that 
arrangement  is.  Experience  has  macM  it  tolerably 
familiar ;  the  practitioner  knows  his  way  in  the 
Act,  and  on  many  points  can  recall  the  number  of 
the  secdon  relating  to  the  point  under  discussion. 
In  the  book  before  us,  such  a  reader  U  enabled  by 
means  of  large  oonsecudve  fibres  at  the  head  of 
each  margin  to  reach  the  section  and  cases  he  re- 

?uires  wiuiout  the  trouble  of  referring  to  the  index, 
n  the  hurry  of  daily  practice  this  wul  probably  be 
found  no  small  advantage.  In  the  subse(|uent 
chapters  on  adjudication,  liquidation,  composition, 
and  debtors'  summons,  the  arrangement  aoopted  is 
the  convenient  one  for  practical  purposes  of  tracing 
each  consecutive  step  of  the  procedure,  and  weld- 
ing together  the  provisions  of  the  Acts,  Rules,  and 
Forms,  with  the  substance  of  the  cases.  This 
appears  to  us  to  be  successfully  accomplished,  and 
the  book,  as  a  whole,  constitutes  a  useful  digest  of 
the  statutory  and  case  law.  As  regards  the  former, 
the  work  appears  to  contain  every  provision  rela- 
ting to  or  connected  with  the  subject,  including 
even  the  orders  made  in  December,  1869,  transfer- 
ring business  then  pending.  The  cases  are  taken 
from  a  wide  range  of  reports  and  include  a  con- 
siderable number  cited  from  MSS.  notes.  Even 
Lord  Westbury's  characteristic  remarks  in  Michael 
Browiis  case  {jj  S.  J.  310)  as  to  the  effect  in 
certain  cases  of  section  33  of  the  Bankruptcy  Act, 
1869,  find  a  place  in  the  volume.  The  index  is 
unusually  full,  combining  both  an  analyjiis  and 
index ;  sind,  lasdy,  the  type  and  paper  are  all  that 
can  be  desired." 
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Just  ready,  in  One  Volume,  8vo. 


A  MAGISTERIAL  and  POLICE  GUIDE : 

BEING 

The  Statute  Law,  inclnding  the  Session  of  1874,  with  Notes  and  References 
to  the  most  recently  decided  Cases,  relating  to  the  Procedure, 
Jurisdiction,  and  Duties  of  Magistrates  and  Police  Authorities 

IN  THE  METROPOLIS  AND  IN  THE  COUNTRY. 

With  an  Introduotion  showing  the  General  Prooedure  before  Magiirtrates 

both  in  Indictable  and  Siunmary  Matters ; 

And  a  COPIOUS  INBBX  to  the  WHOLE  WOHK. 

By  henry  C.  greenwood, 

STIPENDIARY  MAGISTRATE  OF  THE  POTTERIES  DISTRICT, 

AND 

TEMPLE  C.  MARTIN,  of  the  Southwark  Police  Court. 

TABLE  OF  SUBJECTS. 


INTRODUCTION. 

Abortion :  see  "Malicious  Injuries 

(Persons)." 
Accessory. 

Adulteration  of  Food. 
,,  oeeos. 

AfTray. 

Agricultural  Gangs. 
Anens. 

AlkaU  Works. 
Anatomy. 
Animals. 
Arrest. 
Arsenic 
Arson. 

Artizans  and  Labourers  Dwellings. 
Assaults. 
Attempts  and  Solicitations. 

Bakehouses. 

Baker,  see  ''Bread.** 

Bankruptcy. 

Bastards. 

Baths  and  Washhouses. 

Betting-Houses. 

Billiaras. 

Birds. 

Blasphemy. 

Bleaching  and  Dyeing  Works:  see 

**  Factories." 
Borough  Bye-laws. 
Bread. 

Brothel :  see  "Disorderly  House." 
Burglary  and  Housebreaking. 
Building  Societies. 
Burials. 

Canals. 

Cemeteries. 

Chain  Cables  and  Anchors. 

Challenge. 

Chemists  :  see  **  Poisons,  Sale  of." 

Children  and  Infants. 

Chimney  Sweepers. 

'Church  or  ChapeL 


Coals. 

Coinage. 

Colonies. 

Combinations. 

Companies. 

Compounding  Offences. 

Conspiracy. 

Constables. 

Convicts. 

Copyright  (Art). 

„        (Books). 

„        (Designs). 
Com. 

Criminal  Justice  Act 
Cruelty. 
Customs. 

Dangerous  Goods* 

Disobedience. 

Disorderly  House. 

Documentary  Evidence. 

Dogs. 

Drunkenness :  see  "Intoxicating  Liqnois.' 

Education. 

Elections. 

Embezzlement  i  see  "Larceny." 

Escape. 

Excise. 

Exhibition  Medals. 

Exposure. 

Ejctortion. 

Extradition. 

Factories. 

Fairs :  see  "  Markets  and  Fain." 

False  Pretences.  • 

Felony. 

Fires  (Metropolitan). 

Fisheries. 

Forcible  Entry. 

Foreign  Enlistment 

Forgery. 

Fraudulent  Agents. 

Friendly  Societies. 
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A  MAGISTERIAL  AND  POLICE  GUIDE. 
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THB    LAW    OF    EXTBABITION. 


Just  published.  Second  Edition,  in  8vo.,  price  i8/.,  doth, 

A    TREATISE    UPON 

THE   LAW  OF  EXTRADITION. 

WITH  THE 

CONVENTIONS  UPON  THE  SUBJECT  EXISTING  BETWEEN 
ENGLAND  AND  FOREIGN  NATIONS, 


AND 


THE    OA8E8    DECIDED    THEREON. 

By   EDWARD    CLARKE, 

OF  LINCOLN'S  INN,   BARRISTER-AT-LAW,   AND  LATE  TANCRED  STUDEKT. 


"  The  opinion  we  expressed  of  the  merits  of  this  work  when  it  first  appeared  has  been 
fully  justified  by  the  reputation  it  has  gained.  This  new  edition,  embodying  and  ex> 
plaining  the  recent  legislation  on  extradition,  is  likely  to  sustain  that  reputation.  .... 
There  are  other  points  we  had  marked  for  comment,  but  we  must  content  oarselyes  with 
heartily  commending  this  new  edition  to  the  attention  of  the  profession.  It  is  seldom  wc 
come  across  a  book  possessing  so  much  interest  to  the  general  reader  and  at  the  same 
time  furnishing  so  useful  a  guide  to  the  lawyer." — The  SoUcitor^  Journal. 

^'  The  appearance  of  a  second  edition  of  this  treatise  does  not  surprise  us.  It  is  a 
useful  book,  well  arranged  and  well  written.  A  student  who  wants  (o  learn  the  principles 
and  practice  of  the  law  of  extradition  will  be  greatly  helped  by  Mr.  Clarke.  Lawyers 
who  have  extradition  business  will  find  this  volume  an  excellent  book  of  reference. 
Magistrates  who  have  to  administer  the  extradition  law  will  be  greatly  assisted  by  a 
carefiil  perusal  of  '  Clarke  uoon  Extradition.'  This  may  be  callea  a  warm  commenda- 
tion, but  those  who  have  reaa  the  book  will  not  say  it  is  unmerited.  We  have  so  often 
to  expose  the  false  pretenders  to  legal  authorship  that  it  is  a  pleasure  to  meet  with  a 
volume  that  is  the  useful  and  unpretending  result  of  honest  work.  Besides  the  Appendix, 
which  contains  the  extradition  conventions  of  this  country  since  i843i  ^^  have  eight 
chapters.  The  first  is  '  Upon  the  Duty  of  Extradition ; '  Uie  second  on  the  '  Ear'y 
Treaties  and  Cases  ; '  the  others  on  the  law  in  the  United  States,  Canada,  England,  and 
France,  and  the  practice  in  those  countries." — The  Law  Journal. 

**  One  of  the  most  interesting  and  valuable  contributions  to  legal  literature  which  it 
has  been  our  province  to  notice  for  a  long  time,  is  *  Clarke's  Treatise  on  the  Law  o£ 

Extradition.' Mr.  Clarke's  work  comprises  chapters  upon  the   Duty  of 

Extradition ;  Early  Treaties  and  Cases ;  History  of  the  Law  in  the  United  States,  in 
Canada,  in  England,  in  France,  &c.,  with  an  Appendix  containing  the  Conveotioos 

existing  between  England  and  Foreign  Nations,  and  the  Cases  decided  thereon 

The  work  is  ably  prepared  throughout,  and  should  form  a  part  of  the  library  of  everr 
lawyer  interested  in  great  Constitutional  or  International  Questions." — AAany  JLsia 
Journal, 

The  Times  of  September  7,  1874,  in  a  long  article  upon  "Extradition  Treaties,*' 
makes  considerable  use  of  this  work,  and  writes  of  it  as  **  J/r.  Clark/ s  usefitl  HW^ 
n  Extradition,^* 
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Third  Edition,  in  8vo.,  price  lOr.,  doth, 

THE  PRINCIPLES   OF  EQUITY. 

INTENDED   FOR  THE   USE  OF   STUDENTS  AND  THE   PROFESSION. 

By  Edmund  H.  T.  Snell»  of  the  Middle  Temple,  Barrister-at-Law. 

Third  Edition  by  John  R.  Griffith,  of  Lincohi's  Inn,  Banister-at-Law. 

In  one  vol.,  8vo.,  1874. 

%*  TTiis  IVork  has  becomi  a  Standard  Class-book  in  England^  Ireland^  India^  and 

the  Colonies, 


REVIEWS   OF   SECOND   EDITION. 


"The  book  has  the  merit  of  being  written  In 
dear  and  intelligible  language.  It  u  admirably 
printed,  and  oAerwise  carries  with  it  an  attractive 
appearance." — Law  J^ttnud, 

''Mr.  Snell's  volumep  whidi  we  noticed  fiavour- 
ably  some  four  years  ago  on  its  first  appearance.  Is 
a  manual  very  well  adapted  for  the  use  of  students, 
being  written  and  arranged  with  discrimination 
and  inteUigenoe.    We  have  pleasure  in  stating  our 

rion  that  the  work  will  continue  to  maintain 
position  it  had  already  fp^ami:*^S0Uciiar^ 
Journal. 

It  (Snell's  book)  is  less  bulky  than  Story's  Commentaries,  while  it  is  easier  to  comprdieod ;  and,  from 
the  number  of  illustrative  cases,  easier  to  remember  dun  Adams'  Treatise  oa  Equity.  And  on  one  point 
it  is  superior  to  both,  and,  indeed,  deserves  high  commendation.  Every  one  who  has  read  the  recent 
reports  of  Equity  Cases  in  England,  is  aware  how  many  important  decisions  have  been  made  within  the 
last  four  jrears  on  man^  points  of  Cnancery  law.  To  these  decisions,  whidi  are  whoUy  wanting  in  Adams, 
and  very  imperfectly  given  in  the  recent  editions  of  Story's  Commentaries,  Mr.  Snefl  has  made  very  full 
reference  :  and  it  is  this  part  of  his  book  which,  besides  its  aid  to  the  student,  gives  it  a  real  value  to  the 
practitioner." — AmericoH  Lmw  Review. 


"  The  lectures  of  Mr.  Birkbeck  probably  bear 
the  ordeal  of  reproductioa  better  tfaian  any  other 
lectures  on  law  of  which  we  have  any  know- 
led^e.  He  is  a  more  scientific  lawyer  than  Mr. 
Smtth,  whose  manual  has  been  so  largely  used  \f 
law  students,  and  naturally,  therefore,  'SneUs 
Equity*  must  be  more  useful  than  Smith's  ManuaL 
With  respect  to  this  edition,  we  have  only  to  observe 
that  Mr.  Griffith  has  edited  his  author's  work  with 
great  care,  and  has  noted  all  the  cases,  whilst  pre- 
serving the  convenient  form  in  which  it  originally 
appeared."— Z«iv  TimtM. 


«« 


Just  ready,  in  one  volume,  8vo., 

PRINCIPLES  OF  CONVEYANCING. 

AN  ELEMENTARY  WORK  FOR  THE  USE  OF  STUDENTS. 

By  Henry  C.  Deans,  of  Lincoln's  Inn,  Barrister-at-Law,  Lecturer  to  the  Incorporated 

Law  Society  of  the  United  Kingdom. 

The  object  of  this  work  is,  first,  to  present  to  the  Student  an  Elementaiy  View  of 
the  various  Forms  of  Ownership  of  Land  which  exist  at  the  present  day ;  and 
next,  to  Examine  the  Simpler  Forms  of  Conveyance  used  in  Transferring  Land 
from  one  person  to  another. 


KONTBSQUIBTrS  SPIRIT  OF  LAWS. 


In  2  vols.,  8vo.,  1873,  price  3ar.,  cloth, 

THE  SPIRIT  OF  LAWS. 

By  Baron  de  Montesquieu.  Translated  from  the  French  by  Thomas  Nugent, 
LL.D.  A  New  Edition,  carefully  Revised  and  compared  with  the  best  Paris 
edition,  to  which  are  prefixed  a  Memoir  of  the  life  and  Writings  of  the  Author, 
and  an  Analysis  of  the  Work,  by  M.  D' Alembert. 
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In  one  volume,  8vo., 


A    JVEW  LAW  DICTIONARY. 

AND 

inniimt  of  ti)e  tei)oU  Hako ; 

EMBRACING  FRENCH  and  LATIN  TERMS,  and  REFERENCES  TO  THE  | 

AUTHORITIES,  CASES,  and  STATUTES.  i 

By  Archibald  Brown,  M.A.  Edin.  and  Oxon,  and  B.C.L.  Oxon,  of  the  Middle 
Temple,  Barrister-at-Law,  Author  of  the  "  Law  of  Fixtures,"  **  Analysis  of 
Savigny's  Obligations  in  Roman  Law,"  &c. 

WOOLSBT  ON  INTERNATIONAL  LAW. 

> 

In  post  8vo.,  1874,  Fourth  Edition,  price  151.,  doth. 


INTRODUCTION 


TO 


THE  STUDY  OF  INTERNATIONAL  LAW. 

DESIGNED  AS  AN  AID  IN  TEACHING,  and  IN  HISTORICAL  STUDIES, 
By  Theodore  D.  Woolsey,  late  President  of  Yale  College. 
Fourth  Edition,  revised  and  enlarged. 


In  the  Press. 


ENGLISH  CONSTITUTIONAL  HISTORY. 

DESIGNED    FOR    THE    USE    OF    STUDENTS    AND    OTHERS. 

By  T.  P.  Taswell-Langmead,  B.C.L.,  of  Lincoln's  Inn,  Barrister-at-Law,  late  Vinerian 
Scholar  in  the  University  of  Oxford,  and  Tancred  Student  in  Common  Law. 


In  8vo.,  1872,  price  71.  td,^  cloth, 

AN  EPITOME  AND  ANALYSIS  OF  S AVION Y'S  TREATISE  ON 

OBLIGATIONS  IN  ROMAN  LAW. 

By  Archibald  Brown,  M.  A.  Edin.  and  Oxon.  and  B.C.L.  Oxon.,  of  the  Middle 

Temple,  Barrister-at-Law. 

fifty  pages.  At  the  same  time  tbe  pidk  of  Voa 
Savignjrs  matter  seems  to  be  very  successfully  pre- 
servoi,  nothing  which  might  be  useful  to  the 
English  readeroeing  apparently  omitted. 

"The  new  edition  of  Savigny  will,  we  hope,  be 
extensively  read  and  referred  to  by  English  lawyers. 
If  it  is  not,  it  will  not  be  die  fault  of  uie  tnnsnior 
and  epitomiser.  Far  less  will  it  be  the  fruit  of 
Savigny  himself,  whose  clear  definitioiis  and  accur 
rate  tests  are  of  great  use  to  the  legal  practiriouer.* 
—Law  y<mrMM» 


"Mr.  Ardiibald  Brown  deserves  the  thanks 
of  all  interested  in  the  science  of  law,  whether 
as  a  study  or  a  practice,  for  his  edition  of 
Herr  von  Savigny's  great  work  on  '  Obligations.' 
Mr.  Brown  has  undertaken  a  double  task— the 
translation  of  his  author,  and  the  analysis  of  his 
author's  matter.  That  he  has  succeeded  in  reducing 
the  bulk  of  the  ori||inal  will  be  seen  at  a  glance ; 
the  French  translation  consuting  of  two  volumes, 
with  some  five  hundred  pages  apiece,  as  compared 
with  Mr.  Brown's  thin  volume  of  a  hundredand 
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In  8vo.,  1874,  price  5^.,  cloth, 

SELF-PREPARATION  FOR    THE  FINAL 

EXAMINATION. 

CONTAINING  A   COMPLETE   COURSE    OF   STUDY,  WITH  STATUTES, 

CASES,    AND    QUESTIONS; 
And  intended  for  the  use,  during  the  last  four  months,  of  those  Articled  Clerks  'who 
'    read  by  themselves,     fiy  John  Indermaur,  Solicitor  (Clifford's  Inn  Prizeman, 
Michaelmas  Term,  1872) ;  Author  of  '*  Epitomes  of  Leading  Common  Law,  and 
Equity  and  Conveyancing  Cases.'' 

Second  Edition.     In  8vo.,  1874,  price  5/.,  cloth, 

AN  EPITOME  OF  LEADING  COMMON  LAW  GASES: 

WITH    SOME    SHORT    NOTES   THEREON. 

Chiefly  intended  as  a  Guide  to  *•  Smith's  Leading  Cases."    By  John  Indermaur, 
Solicitor  (Clifford's  Inn  Prizeman,  Michaelmas  Term,  1872). 

Smith's  '  Leading  Cases.'  At  the  end  of  thirteen 
months  from  the  publication  of  the  little  volume  the 
demand  has  justified  a  second  edition.  Last  year 
we  suggested  that  the  compiler  of  the  book  knew 
the  Tame  of  skilful '  cram '  in  the  law  examinations : 
and  the  call  for  a  second  edition  plainly  shuws  that 
our  suspicion  was  correct.  One  case  has  been 
added,  and  alRO  rrfetences  to  the  original  reports  of 
the  several  cases;  otherwise,  the  book  is  a  mere 
reprint,  and  a  glance  at  it  wiUi  a  knowledge  of  its 
pcpiikmty  affords  an  exact  view  of  the  art  of 
examination  as  used  m  the  'Final.'" — Tkf  Law 
Journal. 


"This  should  be  placed  in  the  handy-volume 
series  of  law  books.  Its  title  expresses  its  object-^ 
that  of  an  Epitome  and  Guide  to  Leading  Cases. 
The  Cases  themselves  are  stated  with  admirable 
brevity  and  clearness,  and  the  notes  turn  out  to  be 
more  full  and  instructive  than  their  material  size 
would  seem  to  indicate.  The  type  and  binding  are 
excellent,  and  in  several  respectt  this  is  an  im- 
provement on  the  first  edition." — A9i$sricati  Law 
Revirui. 

**  Mr.  John  Indermaur  published  last  year  aa 
epitome  of  leading  common  law  cases  intended  as  a 
guide  to,  or  rather  we  should  say  as  the  essence  of 


Second  Edition,  in  8vo.,  1874,  price  6/.,  doth, 

KH   EPITOME   OF   LEADING   CONVEYANCING   AND 

EQUITY   CASES; 

WITH    SOME    SHORT    NOTES    THEREON,    FOR    THE    USE    OF 

STUDENTS. 

By  John  Indermaur,  Solicitor,  Author  of  '*  An  Epitome  of  Leading 

Common  Law  Cases." 


THB    NEW    JUDIOATUBB    ACTS. 


In  prepftration,  in  8vo., 

THE  STUDENT'S  GUIDE  TO  THE  SUPREME  COURT  OF 

JUDICATURE  ACL 

AND  THE  RULES  THEREUNDER ; 

Being  a  book  of  Questions  and  Answers  intended  for  the  use  of  Law  Students.  By 
John  Indermaur,  Solicitor,  Author  of  **  Self-preparation  for  the  Final  Exami- 
nation," and  **  Epitomes  of  Leading  Common  Law,  and  Equity  and  Conveyancing 
Cases.'* 

Third  Edition,  in  preparation, 

THE   MARRIED    WOMEN'S   PROPERTY  ACTS. 

1870   AND   1874. 

THEIR   RELATIONS  to  the  DOCTRINE  of  SEPARATE   USE,  &c.  &c.. 

Annotated  with  Cases  and  Forms. 
By  John  R.  Griffith,  B.A.  Oxon.,  of  Lincobi's  Inn,  Barrister-at-Law. 
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noticed,  and  the  law  in  its  bearings  is  iairiy  and 
judidously  treated." — Tht  Bo^kstUer. 

"In  conclusion  we  refer  oar  readers  to  this 
caiNtal  book  on  Copyright.  The  reader  will  find 
in  it  citations  on  the  latest  cases  bearing  on  the 
subject,  chapters  on  International  Copyright,  and 
the  best  and  newest  opinions  on  the  subject  &o  very 
important  to  authors  uid  to  publishers." — The  P\ 
Uuitr^  Circular. 


In  one  volume,  8vo.,  1870,  price  iSj*.,  cloth  lettered, 

THE  LAW  OF  COPYRIGHT, 

In  Works  of  Literature  and  Art ;  including  that  of  the  Drama*  Music,  Engraving, 
Sculpture,  Painting,  Photography,  and  Ornamental  and  Useful  Designs  ;  togethw 
with  International  and  Foreign  Copyright,  with  the  Statutes  relating  thereto, 
and  References  to  the  English  and  American  Decisions.  By  Walter  Arthur 
CoPiNGER,  of  the  Middle  Temple,  Barrister-at-Law. 

^  "A  book  that  is  certainly^  the  most  complete  trea- 
tise upon  the  complex  subject  of  copyright  which 
has  everbeen  published  in  England." — A/Aenaum. 

"A  work  much  needed,  and  which  he  has  done 
exceedingly  well.**— A mericaM  Law  Review. 

"  We  make  no  question  that  Mr.  Copinger's 
well-devised,  well-written,  and  useful  treatise  will 
become  a  standard  work/' — Law  youmal. 

"  The  book  is  a  thoroughly  good  one :  there  is 
scarcely  a  decision  of  any  importance   left   un- 

Second  Edition,  in  one  thick  volume,  crown  8vo.,  price  2ar.,  doth, 

THE  PROBATE,   LEGACY,   AND   SUCCESSION 

DUTY  ACTS: 

Comprising  36  Geo.  III.  cap.  52 ;  45  Geo.  III.  cap.  28 ;  55  Geo.  III.  cap.  184 ;  and 
16  &  17  Vict.  cap.  51  ;  with  an  Introduction,  copious  Notes  and  References  to  all 
the  decided  Cases  in  England,  Scotland  and  Ireland,  to  Michaelmas  Term  1870 ; 
together  with  an  Appendix  of  Statutes,  Forms,  Tables  of  Duties,  and  a  fixll  Index. 
By  Alfred  Hanson,  Esq.,  Comptroller  of  Legacy  and  Succession  Dnties. 

*'  It  is  the  only  complete  book  upon  a  subject  of  "  Since  Mr.  Hanson  produced  his  first  edirioo  he 

Seat  importance,  but  which  does  not  come  within  has   been  appointed  Comptroller  of  Legacy  and 

e  regular  course  of  professional  study,  and  there-  Succession  Duties.     His  book  is  in  itseu  a  mosl 

fore  requires  to  be  read  up  when  a  case  having  useful  one ;  its  author  knows  every  in  and  out  of 

reference  to  it  comes  into  the  solicitor's  office.  the  subject  and  has  presented  the  whole  in  a  form 

"  Mr.  Hanson  is  peculiarly  qualified  to  be  the  easily  and  readily  handled,  and  with  good  arrange* 

adviser  at  such  a  time.    Hence,  a  volume  without  ment  and  clear  exposition."— ^S'^/ksV^v^  J^mmoL 
a  rival." — Lena  Times. 

In  8vo.,  1873,  pnce  icxr.  6^.,  cloth, 

THE  BOVILL   PATENT 

A  Collection  of  the  Summings-up  and  Judgments  in  the  Litigation  under  the  Patent  of 
5th  June,  1849,  granted  to  the  late  G.  H.  Bovill  for  Improvements  in  the 
Manufacture  of  Flour.  With  an  Introduction  and  some  Observations  by 
W.  W.  Wynne,  Attomey-at-Law. 

Chancellor  Wood.  June,  1867)— bovill  tr.  Cowan 
(Master  of  the  Rolls.  July,  1867)— Bovill  w.  South 
tt^ice-Chancellor  Wood,  Nov.  1867)  —  Bovill  w. 
Goodier  (Trial  before  Byles,  J^  Feb.  1868}— Bovill 
V.  Cowan  (Lord  Cairns,  C,  July,  x868>— Bovill  s>. 
Smith  (Lord  Cairns.  C,  Dec.  x868)— Bovill  w. 
Goodier  (Appeal  for  New  Trial,  before  Lord 
Haiherl^,  C.,  Dec  1868)— Bovill  v.  Finch  (C.  P.). 


TaNe  of  Contenie:  Introduction — ^Judgment  of 
the  Court  of  Exchequer  in  Bovill  v.  Pimm  (30  Jan. 
x8c6) — ^The  Specification  under  the  Patent  of  1849 
— Note  upon  that  Specification — ^The  Experiments 
at  Deptford — Bovill  v.  Keyworth  (at  Nisi  Prius, 
July.  1856) — Bovill  V.  Keyworth  (Motion  for  New 
Trial,  9%  May,  1857) -Bovill  v.  Goodier  (Master  of 
the  Rolls,  April,  x  866)— Bovill  v.  Goodier  (Trial 
before  Willes,  J.,  Dec.  t866)— BovUl  v.  Crate  (Vice- 


In  8vo.,  1872,  price  I2x.,  doth. 

An  Exposition  of  the  Laws  of  Marriage 

AND  Divorce. 

As  administered  in  the  Court  for  Divorce  and  Matrimonial  Causes,  with  the  Method  oi 
Procedure  in  each  kind  of  Suit ;  Illustrated  by  Copious  Notes  of  Cases.  By 
Ernst  Browning,  of  the  Inner 'Temple,  Barrister-at-Law. 


8TSTBV8  *  HA7HSB,  BILL  TABS,  TEMFLK  BAB. 


18 


THE  LAW  07  IKJUNOTIONS. 

» 

In  two  volumes,  rojal  8va,  187a,  price  yor.,  cloth, 

THE  LAW  AND  PRACTICE  OF  INJUNCTIONS, 

EMBRACING  ALL  THE  SUBJECTS  IN  WHICH 

COURTS   OF  EQUITY  AND  COMMON    LAW 

HAVE  JURISDICTION. 

By   WILLIAM   JOYCE, 

OF     LINCOLN'S    INN,   BARRISTER-AT-LAW. 


XUBVIEWS. 


"A  woric  which  aims  at  being  so  absolutely 
complete,  as  that  of  Mr.  Joyce  upon  a  subject 
which  is  of  almost  perpetual  recurrence  in  the 
Courts,  cannot  fail  to  be  a  welcome  offering  to  the 
profession ;  and,  doubtless,  it  will  be  well  received 
and  largely  used,  for  it  is  as  absolutely  complete  as 

it  aims  at  being This  work  is,  therefore* 

eminently  a  work  for  the  practitioner,  being  full  of 
practical  utility  in  every  page,  and  every  sentence, 
of  it We  have  to  congratulate  the  pro- 
fession on  this  new  acquisition  to  a  digest  of  the 
law,  and  the  author  on  his  production  of  a  work  of 
permanent  utility  and— fame/' — Law  MaguMttu 
and  Rfvuw, 

**  Mr.  Joyce  has  produced  not  a  treatise  but  a 
complete  and  compendious  *xpantioH  of  the  Law 
and  Practice  of  Injunctions  both  in  equity  and  com* 
mon  law. 

"Part  III.  is  devoted  to  the  practice  of  the 
Courts.  Contamt  an  amount  0/  ttalitabU  and 
ttcknictU  matter  nowktre  titt  collected^ 


"  From  these  remarks  it  will  be  suffidently  per- 
ceived what  elaborate  and  painstaking  industry,  as 
well  as  legal  knowledge  and  ability,  has  been 
necessary  in  the  compilation  of  Mr.  Joyce's  work. 
No  labour  has  been  spared  to  save  the  practitioner 
labour,  and  no  research  has  been  omitted  which 
could  tend  towards  the  elucidation  and  exemplifi- 
cation of  the  general  principles  of  the  Law  and 
Practice  of  InjunctMns." — Law  ycur$uU. 

"  He  does  not  attempt  to  go  an  inch  beyond  that 
for  which  he  has  express  written  authority ;  he  al- 
lows the  cases  to  speak,  and  does  not  speak  for  them. 

"  The  work  is  something  more  than  a  treatise  00 
the  Law  of  Injunctions.  It  gives  us  the  genera! 
law  on  almost  every  subject  to  which  the  process  of 
injunctktn  is  applicable.  Not  only  English,  but 
American  decisions  are  cited,  the  aggregate  number 
being  3,500^  and  die  statutes  cited  160,  whilst  the 
index  is,  we  think,  the  most  elaborate  we  have  ever 
seen^ccupying  nearly  900  pages.  The  work  is 
probably  entirely  exhaustive.*' — Lam  Timtt, 


**  Mr.  Joyce's  work,  within  the  limits  which  he  has  assigned  himself,  is  well  done.  He  has  been 
evidently  diligent  in  the  collection  of  cases,  and  the  points  decided  are  stated  with  accuracy,  and  with 
more  fulness  of  detail  than  in  any  work  on  injunctions  with  which  we  are  familiar.  It  cannot  fail  to  be 
useful  in  instructing  jHractitioners  in  the  proper  employment  of  tl)is  much  abused  method  of  procedure."^ 
Atnerican  Law  Rtvinu, 

**  Mr.  Joyce  has  produced  a  clear,  scientific,  and  thorough  treatise  upon  the  subject  of  injunctions 
which,  unlike  most  English  works,  will  be  neariy  as  useful  to  the  American  as  to  the  English  practitioner. 

*'  We  doubt  if  there  can  be  a  single  case  of  any  note  found  upon  injunctions  in  the  English  law  that  is 
not  cited  in  these  volumes." — Chicago  LtgeU  Newt, 

**  This  work,  considered  either  as  to  its  matter  or  manner  of  execution,  is  no  ordinary  woric  It  is  a 
confkplete  and  exhausrive  treatise  both  as  to  the  law  and  the  practice  of  granting  injunctions.  It  must 
supersede  all  other  works  on  the  subject.  The  terse  statement  of  the  practice  will  be  found  of  incalculable 
value.  We  know  of  no  book  as  suitable  to  supply  a  knowledge  of  the  law  of  injunctions  to  otir  common 
Taw  friends  as  Mr.  Joyce's  exhaustive  work.  It  is  alike  indispensable  to  members  of  the  Common  Law 
and  Equity  Bars.  Mr.  Joyce's  great  woric  would  be  a  casket  without  a  key  unless  accompanied  by  a  good 
index.  His  index  is  very  full  and  well  arranged.  We  feel  that  this  work  is  destined  to  take  its  place 
as  a  standard  text-book,  and  tht  text-book  on  the  particular  subject  of  which  it  treats.  The  author 
deserves  great  credit  for  the  very  great  labour  bestowed  upon  it.  The  publishers,  as  usual,  have  acquitted 
themsehres  in  a  manner  deserving  of  the  high  reputation  they  bear."— Camu^is  Laiw  Journal, 
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varan  *  hathk,  bkIi  tabd,  ixxple  bab. 


In  one  volume,  royal  8vo.,  1869,  price  30J.,  cloth  lettered, 

CASES    AND    OPINIONS    ON 
CONSTITUTIONAL  LAW, 

AND    VARIOUS    POINTS   OF    ENGLISH    JURISPRUDENCE. 
Collected  and  Digested  from  Official  Documents  and  other  Sources  j 

WITH   NOTES. 
By  WILLIAM  FORSYTH,  M.A.,  Q.C, 

Standing  Counsel  to  the  Secretary  of  State  in  Council  of  India, 

Author  of   "  Hortensius,"   "History  of  Trial  by  Jury,"  "Life  of  Cicero,"  etc,  late 

Fellow  of  Trinity  College,  Cambridge. 


Trom  the  OONTXMFOBAHY  BXVUOW. 

"  We  cannot,  but  regard  with  interest  a  book 
which,  within  moderate  compass,  presents  us  with 
the  opinions  or  rts^nsa  of  such  lawyers  and  states- 
men as  Somers,  Holt,  Hardwicke,  Mansfield,  and, 
to  come  down  to  our  own  day,  Lvndhurst,  Abinger, 
Denman,  Cranworth,  Campbell,  Sl  Leonards, 
Westbury,  Chelmsford,  Cockbum,  Cairns,  and  the 
present  Lord  Chancellor  Hatherley.  At  the  end  of 
each  chapter  of  the  '  Cases  and  Opinions,'^  Mr. 
Forsyth  has  added  notes  of  his  own,  containbg  a 
most  excellent  summary  of  all  the  law  bearing  on 
that  branch  of  his  subject  to  which  the  '  Opinions ' 
refer.  .  .  .  Our  space  precludes  us  from  dwelling 
upon  the  contents  of  this  work  at  any  greater 
length,  but  we  think  we  have  said  enough  to  show 
that  it  is  worthy  of  a  place  on  the  book-shelves  of 
our  statesmen,  and  all  who  take  an  interest  in  con- 
stitutional, or  rather,  national  and  colonial  ques- 
tions.' 


»t 


Vrom  the  IiAW  MAQAZINIB  and  IiAW 
BSVIXW.  , 

'*  Mr.  Forsyth  has  largely  and  beneficially  added 
to  our  legal  stores.  His  work  may  be  reguded  as  in 
some  sense  a  continuation  of  '  Chalmers's  Opinions 
of  Eminent  Lawyers.'  .  .  .  The  constitutional 
relations  between  England  and  her  colonies  are 
becoming  every  day  of  more  importance.  The 
work  of  Mr.  Forsyth  will  do  more  to  make  these 
relations  perfectly  clear  than  any  which  has  yet 
appeared.  Henceforth  it  will  be  tne  standard  work 
of  reference  in  a  variety  of  questions  which  are 
constantly  presentinjj^  themselves  for  solution  both 
here  and  m  our  colonies.  .  .  .  Questions  of  colonial 
law  by  no  means  occupy  an  exclusive  share  of  the 
volume.  .  .  .  Among  other  questions  on  which 
'opinions'  are  given,  and  of  which  careful  sum- 
maries and  generalisations  have  been  added  by 
Mr.  Forsyth,  are  those  relating  to  vice-admiralty 
jurisdiction  and  piracy ;  the  prerogatives  of  the 
Crown  in  relation  to  treasure  trove,  land  in  the 
colonies,  mines,  cession  of  territory,  &c. ;  the  power 
of  courts-martial,  extra-territorial  jurisdiction,  alle- 
giance, the  Ux  loci  and  the  Uxfori^  extradition, 
and  appeals  from  the  colonies.  The  volume  bears 
marks  of  extreme  care  and  regard  to  accuracy,  and 
is  in  every  respect  a  valuable  contribution  to  consti- 
tutional law." 


From  the  CANADA  ZiAW  JOirBNAIb 

"  Mr.  Forsyth  at  the  present  juncture  has  d<M»e 
good  service  not  only  to  his  profession,  but  to  all 
men  who  take  any  interest  in  public  affiiirs^  and  we 
therefore  hope  that  those  for  whom  the  bo«^  i« 
especially  intended  will  not  be  backward  in  giving 
to  it  that  support  which  the  industry  and  ainuty  of 
its  author,  and  the  public  spirit  and  enteiprise  of 
its  publishers,  so  well  deserve." 

Trom  the  Ii4W  TIMZB. 

'*  This  one  volume  of  560  pages  or  thereabouts 
is  a  perfect  storehouse  of  law  not  readily  to  be 
found  elsewhere,  and  the  more  useful  becantseit  is 
not  abstract  law,  but  the  application  of  principies 
to  particular  cases.    Mr.  Forsyth's  plan  u  that  of 
classification.     He  collects  in  separate  chapter  a 
variety  of  opinions  bearing  upon  separate  branches 
of  the  law.    Thus,  the  first  chapter  is  devoted  to 
cases  on  the  common  law,  and  the  law  applicable  to 
the  colonies  ;   the  second  to  the  ecclesiastical  law 
relatlng  to  the  colonies  ;   the  third  to  the  powers 
and  duties,  civil  and  criminal  liabilities,  of  governors 
of  colonies ;  the  next  to  vice-admiralty  jurisdictioB 
and  piracy ;  the  fifth  to  cortain  prerogatives  of  the 
Crown:    such  as  lands   in  the   colonies^.    Krants» 
escheats,  mines,  treasure  trove,  royal  fish,  lion's 
goods,  writ  n*  txeat  rtgne^  proclamation,  cesskm 
of  territory,  and  creation  of  courts  of  justice  ;  the 
sixth  chapter  contains  opinions  on  martial  ls«r  aiul 
courts-martial ;  the  seventh  on  extra-territorial  juris- 
diction: the  eighth  on  the  lex  loci  and  Ux  Jfori; 
the  ninth  on  allegiance  and  aliens ;  and  then  suc- 
cessively on  extradition  ;  on  appeals  from  the  colo- 
nies ;  on  the  revocation  of  charters ;  on  theChanziel 
Islands ;  on  the  nationality  of  a  ship»  and  other 
matters  relating  to  ships ;   on  the  power  of  the 
Crown  to  grant  exclusive  rights  of  trade :  <m  writs 
of  habeas  corpus ;  on  certain  (wints  relathiig  to  the 
criminal  law  ;  and  lastly,  on  miscellaneous  suhfccts^ 
such  as  the  declaration  of  war  before  hostilities :  on 
the  right  of  war,  booty  and  prise,  and  on  the  graou 
of  a  marriage  licence.  .  .  .  This  is  a  book  to  be 
•read,  and  therefore  we  recommend  it  not  to  all 
lawyers  only,  but   to  every  law  studept. 
editor's  own  notes  are  not  the  least  valnaMe 
of  the  volume.'*  ' 


SfBTEn  *  HiLTVBty  BECL  TABD,  TZMPLB  BAB. 
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In  one  thick  volume,  8to.,  1869,  price. 32^.,  cloth, 

THE  LAW  OF  RAILWAY  COMPANIES. 

Comprising  the  Companies  Clauses,  the  Lands  Clauses,  the  Railways  Clauses  Consoli- 
dation Acts,  the  Railway  Companies  Act,  1867,  and  the  Regulation  of  Railways 
Act,  1868 ;  with  Notes  of  Cases  on  all  the  Sections,  brought  down  to  the  end  of 
the  year  1868  ;  together  with  an  Appendix  giving  all  the  other  material  Acts 
relating  to  Railways,  and  the  Stanaing  Orders  of  the  Houses  of  Lords  and 
Commons  ;  and  a  copious  Index.  By  Henry  Godbfroi,  of  Lincoln's  Inn,  and 
John  Shortt,  of  the  Middle  Temple,  Barristers-at-Law. 

comes  a  mass  of  matter  relating  to  the  voluntary 
and  compulsorjr  acquisition  of  lands  by  Railway 
Companies,  while  the  '  compensation '  cases  stretch 
over  some  fifty  pages.  So  also  under  the  third 
statute,  there  are  a  dozen  pages  on  the  powers  and 
duties  of  Railwav  Companies  in  the  construction  of 
their  works,  while  the  liability  of  the  Companies  as 
carriers  of  passengers  and  goods  is  also  elucidated 
in  the  most  elaborate  style.  The  '  Rating  of  Rail- 
ways '  adds  several  pages  of  authorities.  .  .  .  Wo 
believe  that  we  have  said  enough  to  show  that  this 
book«will  prove  to  be  of  pre-eminent  value  to  prac- 
titioners, both  before  Parliamentary  committees  and 
in  the  Courts  of  Law  and  Equity." — Lam  Journal, 


"The  title  of  this  book  is  the  best  possible 
explanation  of  its  contents.  Here  we  have  all  the 
statutes  affecting  Railway  Companies,  with  the 
standing  orders  of  Parliament,  in  a  volume  exqui- 
sitely printed,  and  of  most  convenient  size  and 
form.  We  have  also,  what  in  effect  to  the  prac- 
titioner is  a  complete  manual  of  reference  of  all  the 
decided  cases  on  Railway  Law,  together  with  an 
index  of  so  copious  and  accurate  a  nature,  as  to 
render  the  discovery  of  every  section  and  every 
authority  easy  in  the  highest  degree.  .  .  .  We  find 
pages  of^  authorities  on  '  transfer  of  shares,' '  calls,' 
'forfeiture  of  shares,'  **ci.  y5».,' 'Lloyd's  bonds,' 
'  contracts  by  companies,'  and  'dividends.'    Then 


Second  Edition,  1870,  in  8vo.,  price  idr.,  cloth, 

THE  LAW  OF  COMPENSATION 

FOB  IaMlSTD^^  houses,  6so. 

Under  the  Lands  Clauses,  Railways  Clauses  Consolidation  and  Metropolitan  Acts,  &c., 
with  a  full  Collection  of  Forms  and  Precedents.  Second  Edition  (much  enlarged). 
By  Eyre  Lloyd,  of  the  Inner  Temple,  Barrister-at-Law. 

"  Few  branches  of  the  law  lying  within  so  small 
a  compass  affect  so  many  and  such  important  in- 
terests as  that  which  gives  compensation  for  lands 
compulsorily  taken  for  the  purpose  of  public  im- 
provement, or  private  enterpnae  for  a  public  benefit, 
and  for  injuries  done  to  other  private  prooerties  by 
the  constnictioa  of  the  necessary  works.  ^  The 
cases  decided  upon  the  questions  that  arise  for 
solution  in  the  application  of  tius  law  are  very 
numerous,  and  many  of  them  ver/  difficult :  and  a 
collection  of  them  well  arranged,  w\th  the  principles 
they  determine  cleariy  stated  appended   to   the 

In  8vo.,  price  zs,  6^., 

MORIARTY  ON  PERSONATION  AND  DISPUTED  IDENTITY 

AND  THEIR  TESTS. 
In  a  handy  volume,  crown  Svo.,   1870,  price  lar.  6//.,  cloth, 

THE    LAW    OF    SALVAGE, 

As  administered  in  the  High  Court  of  Admiralty  and  the  County  Courts ;  with  the 
Principal  Authorities,  Englist  and  American,  brought  down  to  the  present  time  ; 
and  an  Appendix,  containing  Statutes,  Forms,  TaUe  of  Fees,  etc  By  Edwyn 
Jones,  of  Gray's  Inn,  Barristei-at-Law. 

*'  This  book  will  be  of  infinite  service  to  lavyers 
practising  in  the  maritime  law  courts  and  to  those 


Statute,  could  not  fiifl  to  be  cordially  welcomed  by 
all  concerned  in  properties  they  affected,  whether 
lawyers  or  land  valuers.     It  is  not  therefore  sur- 

Elain^  that  Mr.  Lloyd's  admirable  treatise,  ex- 
ustive  as  it  is,  should  have  passed  so  rapidly  into 
a  second  edition.  But  short  as  b  the  time  since  it 
made  its  first  appearance,  it  has  sufficed  to  produce 
quite  a  crop  of  new  decisions,  all  of  which  have 
been  carefully  noted  up.  The  volume  contjdns  also 
a  valuable  collection  of  practical  precedents."^ 
Lmw  Timet. 


engaged  in  shipping.  In  short,  Mr.  Jones's  book 
is  a  complete  guide,  and  is  full  of  informstxon 
upon  all  pnases  of  die  subject,  tersely  and  clearly 
written.  It  will  be  quite  as  useful  to,  as  it  ij  as 
much  needed  by.  the  American  lawyer  as  the 
English,  because  the  salvage  laws  of  America  and 
England  are  much  alike,  and  Mr.  Jones  males 
constant  reference  to  American  authorities.  The 
book  is  all  the  more  welcome  because  the  sib- 
ject  upon  which  it  treats  is  but  little  understOMl 
except  by  a  favoured  few.  Now,  however,  if  it- 
terested  people  remain  ignorant  it  is  their  o\m 
fault.  Mr.  ^ones  has  treated  a  very  compl- 
cated  and  difncult  subject  in  a  simple  and  coi- 
ci»e  naanner,  and  his  success  is  commensurate  witi 


his  simplicity  of  style."  — Ztwy/oo/  yottmal  of 
Commerc*. 

"  An  admirable  treatise  on  an  important  branch 
of  jurisprudence  is  compiled  by  Mr.  Edwyn  Jones, 
of  Gray's  Inn,  Barrister-at-Law,  who,  in  a  compact 
volume,  gives  us  a  very  comprehensive  statement  o( 
'  The  Law  of  Salvage,  as  administered  in  the  High 
Court  of  Admiralty  and  the  County  Courts ;  with 
the  principal  authorities,  English  and  American, 
brought  down  to  the  present  dme,  and  an  Appen- 
dix containing  statutes,  forms,  tables  of  fees,  &c. 
Mr.  Jones  has  consulted  a  wide  range  of  cases, 
and  systematised  with  much  skill  and  clearness  the 
leading  principles  deducible  from  numerous  judg- 
ments and  precedents,  both  here  and  in  the  Unitra 
States.  His  work  is  likely  to  become  a  text-book 
on  the  law  in  quesdon." — Daiiy  News, 


16  8XBVKM8  4  HATIXB,  HBLL  YABD,  TSMFU  BOL 

In  8va,  1872,  price  9/^  dotli, 

r//f  RULE  OF  THE  LAW  OF  FIXTURES. 

Second  Edition,  embracing  references  to  Kngliah,  Scotch,  Irish,  and  American 

By  Archibald  Brown,  M.A.  Edin.  and  Oxon.  and  B.C.L.  Oxon,  of  the  Middle 

Temple,  Banrister-at-Law. 


"  It  is  a  good  and  very  aenaible  and  readable  book 
to  the  practical  and  common  sense  English  and 
American  lawyer.  It  takes  up  a  difficult  subject, 
begins  at  the  very  beginning^  tracing  the  decisions 
in  ue  order  of  time,  and  showmg  how  they  gradually 
extended  a  prindjde  here,  then  another  there,  until 
finally  a  system  is  built  up,  somewhat  incoherent, 
but  good  enough  for  all  practical  purposes,  and 
enabling  the  lawyer,  to  use  our  authors  words,  '  to 
advise  upon  Modem  Cases/  We  have  rod  it 
with  much  aest,  and  greatly  admire  it  .  .  .  We 
can  recommend  it  as  being  an  exhaustive  comptla' 
tion.''->7)kr  SamtMem  Law  Review. 

**  Great  industx^r  has  been  spent  in  reconciling 
the  numerous  decisions  on  a  vei^  difficult  brsmdi  m 
law,  and  even  in  iQustradng  it  by  references  to 


American 


In  one  respect  ICr.  Brown 


seems  admirably  adapted  to  the  tadc  of  writing  on 
tile  law  of  fixtures,  lie  is  strongly  oonvinced  of 
tiie  influence  of  history  upon  law.  In  his  ooeniag 
sentence  he  tells  us  that '  it  has  been  said  of  aistory 
that  it  finds  its  entablature  in  law;  k  may  con- 
versely be  sidd  of  law  that  it  finds  its  erfJanatioa  in 
Imtory.'  The  sentence  is  a  good  opening  upon  a 
subject  which  owes  so  much  of  itt  law  to  arbitrary 
rules  rather  than  general  principles  as  fixtures. 
Mr.  Brown  proceeds  to  trace  the  effect  of  history 
on  his  subject  in  a  passage  which  is  ^crv  <i  f'^^pot : — 

Mr.  Brown's  seventh  and  last  cnapter 

win  be  found  to  contain  a  most  serviceable  enume- 
ration of  the  recent  cases*  arranged  according  as 
the  conflict  was  between  bmdlord  and  tenant, 
mortgagor   and   mor^agee,  and  so 


In  8vo^  1867,  price  i/.,  sewed, 

LLOYD'S      BONDS: 

THEIR   NATURE    AND    USES. 
By  Hbnry  Jeffsrd  Tarrant,  of  the  Middle  Temple,  Banistcr-at-Law. 


In  8vo.,  1870^  price  Js.  6^.,  doth, 

THE  HISTORY  OF  THE  LAW  OF  TENURES  OF  LAND  IN 

ENGLAND  AND  IRELAND. 

By  W.  F.  FiNLASON,  of  the  Middle  Temple,  Barrister-at-Law. 


"  Mr.  W.  F.  Finlason  has  done  ^ood  service  in 
publishing  a  concise,  well-written  history  of  the  law 
of  tenures  of  land  in   England  and  Ireland,  with 

C articular  reference  to  inheritable  tenancy,  lease- 
old  tenure,  tenancy  at  will,  and  tenant  right. 


Confining  hinuelf  to  the  facts  of  legal  history,  be 
has  coU^ed  md  presented,  in  an  admirabhr  com- 
pact form,  all  the  reaUy  usdul  information  tt 
tains." — Oburver. 


In  8vo.,  1867,  price  i6x.,  cloth, 

THE  OHAfilTABLE  TEUSTS  ACTS,  1853,  1855,   1860; 

THE  OHATtTTY  OOHMIBSIOHEBS  JllBISDiaTIOH  ACT,  1862; 
TEE  BOHAIT  OATHOLIO  OHASITIEB  AOTS  s 

Together  with  a  Collection  of  Statutes  relating  lo  or  alTecting  Charities,  including  the 
Mortmain  Acts,  Notes  of  Cases  from  185^  to  the  present  time.  Forms  of  Decla- 
rations of  Trust,  Conditions  of  Sale,  and  Conveyance  of  Charity  Land,  and  a 
very  copious  Index.    Second  £dition. 

By  Hugh  Cooke  and  R.  G.  HarwuoD,  of  the  Charity  Commission. 


**  Charities  sue  so  numerous,  so  many  persons  are 
direcdy  or  indirecti v  interested  in  them,  they  are  so 
much  abused,  and  there  is  such  a  growing  desire  to 
rectify  those  abuses  and  to  call  m  the  aid  of  the 
commissioaers  for  a  more  beneficial  application  of 
ir  funds,  that  we  are  not  surprised  to  receive  a 


second  edition  of  a  collection  of  all  the  statutoa  thai 
retaliate  them,  admirably  annotated  bv  two  such 
competent  editors  as  Messrs.  Cooke  and  Harwood, 
wlpse  official  experience  peculiaxly  qualifies  tbeai 
fo«the  task."— Z«iv  Tcmtx. 


RXmrS  *  HA.YVBI1  BSLL  YABB,  THEPLS  BAB. 
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In  Syo.,  1 87 1,  price  21s,,  doth, 

A  TREATISE  ON  THE  STATUTES  OF  ELIZABETH  AGAINST 

FRAUDULENT  CONVEYANCES. 

The  Bills  of  Sale  Registration  Acts^  and  the  Law  of  Voluntary 

Dispositions  of  Property  generally. 

By  H.  W.  may,  6.A.  (Qii.  Ch.  Oxford),  and  of  Lincoln's  Inn,  Bamster-at-Law. 

"Examining  Mr.  May's  book,  we  find  it  coa- 
structed  with  an  inteUiecnce  ana  pKctftion  which 
render  it  entirely  worthy  of  beins  accepted  as  a 
guide  in  this  confessedly  difficult  subject.  The 
subject  is  an  involved  one,  but  with  clean  and  clear 
haadling  it  is  here  prasented  as  dearly  as  it  could 


"  This  treatifte  has  not  been  published  before  it 
was  wanted.  The  statutes  of  £lizabeth  against 
fraudulent  conveyances  have  now  been  in  force  for 
more  than  three  hundred  years.  The  decisions 
under  them  are  legion  in  number,  and  not  at  all 
times  consistent  with  each  other.  An  attempt  to 
reduce  the  mass  of  decisions  into  something  like 
shape,  and  the  ex^sition  of  kgal  principles  in- 
volved in  the  decisions,  under  any  circumstances, 
must  have  been  a  woric  of  ^reat  labour,  and  we 
are  pleased  to  observe  that  m  the  book  before  us 
there  has  been  a  combination  of  unusual  labour 
with  considerable  professional  skill.  .  .  .  We  can- 
not conclude  our  notice  of  this  work  without  saying 
that  it  reflects  great  credit  on  thepublishers  as  wefi 
as  the  author.  The  facilities  aflorded  by  Messrs. 
Stevens  andHaynes  for  the  publication  of  treatises 
bv  rising  men  in  our  profession  are  deserving  of 
all  praise.  We  feel  assured  that  they  do  not  ligntly 
lend  their  aid  to  works  presented  tor  publication, 
and  that  in  consequence  publication  by  such  a  firm 
is  to  some  extent  a  guarantee  of  the  value  of  the 
work  published."— OMkM^  Lam  Journal, 


be.  .  .  •  On  the  whole,  he  has  produced  a  very 
useful  book  of  an  exceptionally  scientific  character." 
— SolkiUr^  JourHM. 

"The  subject  and  the  work  are  both  very  good. 
The  former  is  well  chosen,  new,  and  interesting ; 
the  latter  has  the  quality  which  always  distm- 
guishes  original  research  from  borrowed  labours." 
'-'AmitrioaH  Lam  Rtvitn, 

"  We  are  happy  to  welcome  his  (Mr.  May^s)  work 
as  an  addition  to  the,  we  regret  to  say,  brief  cata- 
logue of  law  books  conscientiously  executed.  We 
can  corroborate  his  own  description  of  his  labours, 
'  that  no  pains  have  been  spared  to  make  the  book 
as  concise  and  practical  as  possible,  without  doing 
so  at  the  expense  of  perspicuity,  or  by  the  omission 
of  any  important  pomts.' " — Lant  Tmut, 


In  preparation,  Second  Edition,  in  8to., 

THE  LAW  AND  PRACTICE  UNDER  THE  COMPANIES  ACTS. 

1862,    1867,   1870; 

THE  LIFE  ASSURANCE  COMPANIES  ACTS. 

1870,   1871,   1872; 

AND  OTHER  AOTB  RELATINO  TO  JOINT  STOCK  COMPANIES, 

Together  with  Rules,  Orders,  and  Forms,  &c  &c.    By  H.  Burton  Buckley,  M.A.,  of 
Lincoln's  Inn,  Barrister-at-Law,  and  Fellow  of  Christ's  College,  Cambridge. 

*^*-  In  this  Edition  Table  A.  to  the  Companies  Act^  1862,  will  be  printed  with 
copious  Annotations^  and  the  Cases  decided  both  in  the  Courts  and  the 
European  Arbitration  incorporated  to  the  time  of  going  to  press. 

The  whole  book  seems  to  us  to  be  well  and  care> 
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"  After  a  careful  examination  of  the  notes  rdating 
to  many  of  the  difficult  and  much-vexed  questions 
arising  upon  the  construction  of  this  Act,  we  have 
formed  a  very  favotuable  opinion  of  Mr.  Budcley's 
qiialificatioils  for  the  task  he  has  undertaken.  .  .  . 


An  excellent  system  of  croo-reftreaces,  placed 
at  the  foot  of  eadi  section,  adds  greatly  to  the 
vahie  of  the  book."— ^tf/ttnSton'  yottmai. 
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LORD  CAIRNS'S  DECISIONS. 

Reported  by  Francis  S.  Reilly,  of  Lincoln's  Inn,  Barrister-at-Law. 
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passed  to  the  Consignee  or  Indorsee  by 
the  Transfer  of  the  fiUl  of  Lading. 

Sect.  3.  Instances  in  which  it  has  been 
held  that  thejpnmerty  in  the  goods  did 
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Sect^.    Effect  of  a  diange  of  Owners  upon 
Wafes.  g 

Chap.  X.^Mode  of  recovering  Wages  and  Seamen'slien. 
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forfeiture  of  Wages. 
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Wages. 

Sect.  5.  When  a  Master  may  waive  a 
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the  Pilot  is  in  charge  of  the  Ship. 

Chap.  X.— The  authority  of  the  Pilot  while  the  Ship 
is  under  his  care. 

Chap.  XI.— The  Lhnitation  of  the  Liability  of  Owners 
and  Master  where  Pilotage  is  compulsory. 

Sect  1.  The  Liability  of  Owners  and 
Master  for  the  Default  of  the  Pilot 
irrespective  of  the  Statute. 

Sect  a.    The  SutuUble  Limitations. 

Sect  3.  To  entitle  Owners  and  Master 
to  protection,  the  Default  causing  the 
injury  must  relate  to  some  duty  of  the 
PUot 

Sect  4.— To  entitle  Owners  and  Master  to 

protection,  they  must  prove  that  the 
Injury  was  due  toUfy  to  the  Pilot's 
Default. 

Sect.  K,  Respective  UabiHties  of  Owners, 
Master,  and  lilot,  in  cases  of  Ships 
in  tow. 

Chap.  XII  ^—Rights,  Privileges,  and  Remuneration  of 
POots. 

Chap.  XIII.— Offences  of  Pilots. 

Chap.  XIV.— The  Trinity  House. 

Sect.  z.    General  powers  of. 

Sect  a.    Sub-Commissioners  and  Pilots. 

Sect.  3.    Compulsory  Pilotage. 

Sect  4.    Rates  of  Pilotage. 

Sect  5.    Pilot  Fund. 

Sect  6.  Appointment  of  Sub-Conunis> 
sioners  bv  Trinity  Houses  of  HuU  and 
Newcastle. 

Chap.  XV^-When  Pilots  may  daim  Salvage. 

^«r  8ftl^age«  Part  XIII,  Chap.  3, 
Sect  zx. 


Part  XL 
Passengers, 
Chap.  I.— The  Master's  authority  over  the 


Chap.  II.— The  Master's  Dntic 
irrespective  of  the  Statutes. 


to  the 


Chap.  III^The  Rights  and  Liabilities  of 

under  their  contract  irrespective  of  the  Statutes. 


Chap.  IV.— The  Statutable  Ptovisioiis  for  tbe 
tion  of  Passengers. 

Sect.  z.    Boats  for  sea-going  Ships. 

Sect  3.    Build  and  Equipment  of 

Ships. 
Sect  3.    Survey  of  Passenger  Steaniecs. 

Sect.  X.    Definition  of  Terms  in  and 
of  "  The  Passengers  Act,  Z855,' 
Machinery  for  executing  the  Act 

Sect  5.    Matters  relating  to  a 

Snip  to  be  attended  to  before  saiK^'aa 
Voyage  firom  the  United  Kingdom. 

Sect.  6.    Passengers'  Rights  before^  diiiiQg, 
and  after  such  Voyage. 

Sect  7.    Miscellaneous  Provisians. 
Sect  S.    Voyages  firom  die  Coloaies. 
Sect  9b    Voyages  to  the  United 
Sect  za  Schedules  to  "The 
Act,  zSss." 

Chap.  V.^Penalties  on  Drunken  or 
sengers  on  a  Passenger  Steamer. 


Part  XIL 
Oollisiona. 

Chap.  I.— Liability  of  Masters  and  Owners  for  Dsnage 
by  Collision. 

Chap.  I  L— Rights  of  the  Parties  in  a  Court  of  . 
Law  when  both  Ships  have  been  in  Fault. 

Chap.  III.— If  the  Collision  was  the 

unavoidable  Accident,  neither  party  can 

either  in  a  Court  of  Law  or  the  Cdurt  of  Adminlty. 

Chap.  IV.— What  Remedy  Owners  of  Itqnied   &ip 
hare  in  the  Court  of  Admiralty. 

Sect  z.    What  Remedies  die  Ownos  of 
Injured  Ship  have  in  the  Court 

Sect  9.    The   Principles  upon  whidt  ^ 
CourtreguIatether^il/toCompeiksaticw. ; 

Sect  3.  The  Principles  uptm  which  dM ! 
Court  proceeds  in  Aasesnig  the  amoi^ ' 
of  Compensation.  j 

Chap.  V.— The  Law  relating  to  Sailing  Sliipe,  Sios 
Ships,  and  Lights,  prior  to  95  and  96  Vict  c.  63. 

Chap.  VI.— The  Statutable  Provisions  and , 

now  in  Force  for  preventing  Collisions  az 
Diagrams. 

Sect  z.    The  Statutable 

Sect  9.    The  Regulations  and  Diagrams. 

Chap.  VII.— The  Cases  decided  upon  the  Rcgolataooi. 

Chap.  VIII.— Duties  of  Master  m  case  <tt  r^«nw;if 

Sect  z.    His  duties  to  his  own , 

Sect  9.    His  duties  to  tiia  laiitmd 
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Part  XIIL 

Balvaco* 

Chap.  I.— Wbat  Salvage  Services  are,  and  when  they 
ghotild  be  renderea. 

Chap.  II.— When  Salvage  Reward  is  Payable. 

Sect  X.  When  a  Shif)  or  Boat  is  Stranded 
or  otherwise  in  Distress  on  the  Shore 
of  any  Sea  or  Tidal  Waters  situate 
within  the  United  Kingdom. 

Sect  a.    For  saving  Life. 

Sect.  3>  In  cases  not  CsUing  within  the 
two  previous  sections :— • 

X.  The  piupeity  valued  must  have 
been  in  Danger  or  Distress. 

9.  The  Salvors  must  have  rendered 
actual  assistance  which  con- 
tributed towards  saving  the 
Property  in  danger. 

Sect  4.    What  Signals  a  Ship  in  Distress 

must  use  when  Signalling  for  assistance. 
Sect.  5.    What  kind  of  Services  are  treated 

as  Salvage  Services. 
Sect.  6.    The  e  fleet  of  accepCancs  or  renisal 

of  assistance  on  the  right  to  Salvage 

reward. 
Sect  7.     When  a  Seaman  may  agree  to 

aoandon  his  right  to  Salvage. 

Chap.  III.— Who  may  claim  as  Salvors. 
Sect  X.    General  Rule. 
Sect  a.    Crew  of  Salving  Ship. 
Sect  3.    Passengers  on  Salving  Ship. 
Sect.  4.    Owners  of  Salving  Ship* 
Sect.  5.    Crew  of  Ship  Salved. 
Sect  6.    Passengers  on  Ship  Salved. 
Sect  7.    Associated  Ships. 
Sect.    8       Officers    and    Crews   of   Her 
Majestjr's  Ships. 

SectQ.  Officers  and  Men  of  the  Coastguard. 
Sect  za    Ship  Agents. 
Sect.  IX.    Pilots. 

Sect  xa.    Tugs. 
Sect  X3.    Magistrates. 

Cmaf.  IV^— What  claim  Salvors  have  when  there  are 
several  sets. 

Sect  X.    Whilst  the  Master  remains  on 

Board. 
Sect  9.    When  the  Ship  is  a  derelict. 
z.    What  constitutes  a  derelict. 

a.  The  rights  of  several  sets  of 
Salvors. 

Sect.  3.  When  the  first  set  of  Salvors 
alandon  the  enterprise. 

ZfLKT.  V.  —What  Amount  will  be  awarded  to  Salvors. 
Sect  X.    Where  no  Agreement  was  entered 

into  between  the  Salvors  and  the  Salved. 
Sect  a.    Where  an  Agreement  was  entered 

into  between  the  Salvors  and  the  Salved. 
Sect  3.     How  the  value  of  the  Property 

Sauved  Is  estimated  for  the  purpose  of 

caloilating  the  amount  of  Salvage. 

ruAP.  VI. — ^The  Apportionment  of  the  Salvage. 

Sect  X.    In  what  proportions  the  Salvage  is 
apportioned  among  the  Persons  entitled. 
z.    Owners  of  Salving  Ships, 
a.    The  Master,  Seamen,  and  Ap- 


Chap.  VL  3.    Persons  atslsffag. 

(^*^*)  4.    Where  there  are  several  sets  of 

Salvon. 

5.    Officers  and  Seamen   of  Royal 
Navy  and  Coastguard. 

Sects.    By  whom  Salvage  maybeappor> 
tioned  among  those  entitled. 

Sect  3.    What  Agreement  for  apportion- 
ment will  be  upheld. 

Sect  4.    In  what  proportions  Ship,  Freight, 
and  Cargo  oontrioute  to  the  Salvage. 

Chap.  VILr-What  conduct  forfeits  the  whole  or  part 
of  the  Salvage. 

Sect  X.  The  General  Rule. 

Sect  9.  Misconduct 

Sect.  3.  Negligence  or  Unskilfulness. 

Sect.  4.  Fraud. 

Sect.  5*  Embesnement 

Chap.  VIII.— What   remedies  the  Sahrors  have  for 
securing  the  payment  of  the  Salvage. 

Sect  X.    What  the  Salvors'  remedies  are, 
irrespective  of  Statute. 
I.  Their  maritime  lien, 
a.   Their  right  to  retain  posseadoa 
of  the  Property  saved. 
Sect  9.    What  the  Salvors'  remedies  are 

under  the  Statute. 
Sect.  |.    How  far  payment  to  one  Salvor 
discharges  daim  of  others. 

Crap.  IX.— Wrecks  and  Casualties. 


Part  XIV. 

The  Master's  Remedies* 

Ckap.I^— The  Master's  remedies  before  "  The  Merchant 
Shipping  Act,  X854." 

Chap.  II.— The  Statutable  Provisions  as  to  his  remedies. 

Chap.  III.—The  Master's  remedies  since  "The  Mer- 
chant Shipping  Act,  X854,"  and  "  The  Admiralty 
Court  Act,  z86z." 

Sect.  X.    What  remedies  he  now  has. 
Sect  9.    The  Master's   maritime  lien  for 

Wages  and  Disbursements. 
Sect.  3.    Over  what  claims  the  Master's  lien 

has  precedence. 
Sect  4.    What  will  cause  a  forfeiture  or 
reduction  of  his  Wages. 

Chap.  IV.— When  the  Master  may  sue  in  his  own  name. 

Chap.  V. — ^When  the  Master  may  sue  the  Owners. 

Part  XV. 

The  Master's  IiiabiUties. 

Crap.  I.— Ltabflity  of  Master  on  Contracts  entered 
into  for  the  Owners. 

Chap.  II.— Liability  of  Masters  for  Wrongs  done  by 
them  and  their  servants. 

Crap.  III.— Liability'  of  Master  for  Injuries  caused  by 
Pilpt. 

Part  XVI. 

Master's  Z«labiUties  under  the  Customs 

Aots. 
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In  8to.,  Second  Edition,  price  its,,  doth, 

A  TREATISE  ON  THE  LAW  OF  DAMAGES. 

COMPRISING  THEIR  MEASURE, 

THE  MODE  IN  WHICH  THEY  ARE  ASSESSED  AND  REVIEWED. 
Cj^t  IPracfice  oi  granting  |teto  SCrials,  anir  %  Jato  of  Sjet-off. 

By  JOHN  D.  MAYNE, 

Of  the  Inner  Temple,  Bairister-at-Law. 

Second  Edition, 
By  LUMLEY  smith,  of  the  Inner  Temple,  Banister-at-Law. 


u 


Few  modem  text-books  hsve  a  Uglier  authority 
than  Ma3me  on  Damages.  An  ai]gument  is  seldom 
heard  in  the  courts  upon  a  question  of  the  measure 
of  damages  without  the  work  being  referred  to ; 
and  there  are  several  points  upon  which  there  wau, 
at  the  date  of  the  first  edition  (1856),  either  an 
absence  or  a  cooflict  of  authority,  and  upon  which 
the  views  adTanced  by  the  author  have  since  been 
held  to  be  law  by  the  courts.  ...»  It  is  fortunate 
for  the  reputation  of  the  work  that  so  good  an  editor 
has  been  found  for  it  as  Mr.  Lumley  Smith.  The 
additions  to  the  text  of  the  former  edition  are  dis- 
tinguished by  brackets.  Mr.  Lumley  Smith's  woik 
has  been  well  done,  and  the  new  cases  are  skSfuDy 
incorporated.  ....  Probably  there  is  no  other 
one  subject  upon  whidi  the  cases  reported  as  well 
as  unreported  so  frequently  present  the  same  diffi- 
culty of  extracting  from  comi^cated  statements  of 
fact,  special  in  their  character  and  not  likely  to 
occur  again,  the  legal  principles  involved  in  the 
dedsaon,  so  as  to  be  available  for  guidance  in  other 
cases.  It  is  exactly  this  difficulty  which  makes  the 
subject  one  upon  which  a  good  text-book  such 
as  the  present  is  peculiarly  valuable.'*— nS'tf/MxY^rr' 

'*  We  are  glad  that  this  useful  work  fell  into  the 
hands  of  so  capable  an  editor  as  Mr.  Lumley  Smith. 
It  is  always  a  great  advantage  gained  when  an 
editor  has  had  practical  experience  of  the  subject 
with  whidi  he  deals,  and  it  is  a  positive  gain  to  the 
law  when  busy  lawyers  can  find  time  to  do  well 
the  work  which  is  so  apt  to  fall  into  the  hands  of 
those  who  have  little  learning  and  less  practice. 
The  law  relating  to  damages  is  a  branch  of  our 
jurisprudence  peculiarly  practical  in  its  nature  and 
highly  important  to  suitors  and  the  profession ;  it 
is,  moreovei;  surrounded  by  difficulties  which 
require  a  clear  explanation  before  they  become 
intelligible  to  the  ordinary  mind 

"The  concluding  chapter  (c.  19}  is  very  im- 
portant, and  we  should  like  to  make  co|uous 
extracts  firom  it.  It  deals  with  the '  powers  of  the 
court  or  judge  in  regard  to  damages.'  We  re- 
commend it  to  the  attention  of  our  readers,  as 
indeed  we  do  the  entire  woric,  which  is  excellently 
executed,  with  an  entire  freedom  from  verbosity, 
and  a  good  index."— Z^ow  Times. 


"  In  die  year  1856  Mr.  John  D.  Mayne,  a  gentle- 
man of  the  bar,  now  enjoying  a  very  extensive 
practice  in  the  Indian  Empire,  published  a  treatise 
on  the  Law  of  Damages.  Mr.  Mayne  oonfcned  a 
great  boon  on  the  profession  by  his  labours,  and  for 
sixteen  years  his  book  has  been  rqparded  with 
high  respect  in  Westminster  Hall.  In  the  Ofdlnary 
course  of  things  such  a  lapse  of  time,  from  the 
natural  accretion  of  precedents,  would  have  created 
a  demand  for  a  new  edition,  but  in  the  y **ii^ii^i- 
department  <^  law  investigated  by  Bir.  Mayne 
there  has  been  an  extraordinary  development  of 
principles,  exhibited  in  numerous  cases,  upon  which 
the  judges  have  expended  a  large  amount  of  time, 
industry,  and  learning.  Consequently,  the  pabli- 
cation  of  a  new  edition  is  not  premature.  On  the 
contrary,  it  was  high  time  that  the  profession  shooki 
be  supplied  with  a  treatise  condensing  aiui  arranging 
the  matter  brought  into  existence  by  the  contested 
cases  of  that  period.  It  is  periecdy  {ntelUgiUe 
that  Mr.  Mayne's  absence  firom  ^i^*"^  and  the 
toil  of  his  professional  career  have  prevented  liim 
from  undertaking  this  duty  himsclfl  But  the  per- 
formance of  it  has  fallen  on  a  deputy,  whose  success 
in  the  dischaige  thereof  might  fairly  have  been 
anticipated,  and  who  in  die  result  has,  we  dunk, 
not  disappointed  the  reasonable  expectations  fbniMd 
concerning  him. 

"  Mr.  Lumley  Smith  has  evidently  been  actnated 
by  a  modest  desire  not  to  despoil  the  original  au^ttor 
of  well-earned  fame.  He  has,  as  far  as  pi>tffi^ly, 
retained  the  primary  foim  of  Che  book,  and  has  dis- 
tinguished what  Mr.  Mayne  wrote  firom  what  he 
himself  has  written,  by  encksing  all  the  later  matter 
in  brackets,  adding  a  brief  separate  chapter  wi  the 
assessment  of  damages  in  the  Court  of  Cluuscery 
under  Lord  Cairas's  Act,  n  ft  as  Vict,  c  aj.  He 
has  also  dted  many  Scotdi  and  Iridi  cases,  and  the 
leading  American  decisions  of  recent  date. 

"  One  word  with  regard  to  the  book  its^  will  not 
be  out  of  place.  It  is  well  printed,  in  an  eacdIeBt 
form,  and  of  a  convenient  size — no  small  oonsadera- 
dons  in  a  text-book,  which,  from  the  nature  of  its 
contents,  is  useful  rather  for  reference  than  lor 
study.  Good  kioks  hi  a  book  set  off  its  tntrittBc 
merits,  just  as  an  imposing  appearance  adds  to  the 
dignity  and  influence  of  a  judge.  "~J 


8XIYZBB  *  KILTXIB,  BKLL  TABD,  XSXFUI  BAB.  25 


CAPB   OF   GOOD   HOPS. 

■  ■  »      ■ 


Buchanan  (J.),  Reports  of  Cases  decided  in  the  Supreme  Court  of  the  Cape  of  Good 
Hope;    Vols.  L,  IL,  &  IIL    iS68-7a    Royal  5vo.  6p, 


Vol.  IV.,  parts  i.  to  tti.     1873.  ly. 


Menzies'  (W.),  Reports  of  Cases  decided  in  the  Supreme  Court  of  the  Cape  of  Good 
Hope.    Vol.  I.  and  VoL  II.,  parts  L  to  iv.  £^ 

^^-^-^—  Vol.  III.,  parts  i  to  iv.  42s. 


In  xamo.,  price  lOr.  6t/., 

SELECT  THESES  od  the  LAWS  of  HOLLAin)  and  ZEELAND. 

Being  a  Commentary  of  Hugo  Grotius'  Introduction  to  Dutch  Jurisprudence,  and  intended 
to  supply  certain  defects  therein,  and  to  determine  some  of  the  more  celebrated 
Controversies  on  the  Law  of  Holland.  By  Dionysius  Gooepridus  van  der 
KsESEL,  Advocate,  and  Professor  of  the  Civil  and  Modem  Laws  in  the  University 
of  Leyden.  Translated  from  the  original  Latin  by  C.  A.  Lorenz,  of  Lincoln's 
Inn,  Barrister-at-Law.  Second  Edition,  with  a  Biographic  Notice  of  the  Author 
by  Professor  J.  De  Wal,  of  Leyden. 

THE    NEW    JUDIOATUBE    ACTS. 


In  preparation,  in  one  volume,  8va, 

THE  SUPREME  OOUET  OF  JUDICATURE  ACT,  1878, 

The  Supreme  Court  of  Judicature  Act  Amendment  Act,  with  the  rules  and  orders  thereon. 
Edited,  with  Copious  Notes  and  a  full  Index,  by  William  Downes  Griffith, 
of  the  Inner  Temple,  Barrister-at-Law,  late  Her  Majesty's  Attorney-General  for 
the  Colony  of  the  Cape  of  Good  Hope. 

In  the  PresSy  in  one  volume,  8vo. 

HALL'S  ESSAY  ON  THE  RIGHTS  OF  THE  CROWN 

AND  THE 

PRIVILEGES  OF  THE  SUBJECT 

3ln  tU  ^ea  Shoves  of  tf)z  Healm* 

First  Published  in  1830 ;  now  Reprinted  with  extensive  Annotations,  and  references  to 
the  Decided  Cases  and  later  Authorities  to  the  Present  Time,  with  Forms  in  use 
by  the  Board  of  Trade  in  dealing  with  Crown  Property.  By  RICHARD  Loveland 
LovsLAND,  of  the  Inner  Temple,  Barrister-at-Law. 

TOGETHER  WITH  AN  APPENDIX,  CONTAINING 

I. — Lord  Chief  Justice  Hale's  "  De  Jure  Maris." 
IL — The  Case  of  Dickens  v.  Shaw. 
IlL — Mr.  Serjeant  Me&ewbther's  Speech  in  the  Court  of  Chancery,  Dec  8,  1849, 
upon  the  Claim  of  the  Commissioners  of  Woods  and  Forests  to  the  Sea  Shore, 
and  the  Soil  and  Bed  of  Tidal  Harbours  and  Navigable  Rivers ;  the  Nature 
and  Extent  of  the  Claim,  and  its  effect  upon  such  Property.  (ReprinUd  by  the 
kind  permission  o/H,  A.  Merewether,  Esq.,  Q.C.) 
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In  one  volume,  demy  8vo.,  1866,  price  lor.  Sd.,  doth, 

PRINCIPLES  OF  THE  LAW  OF  STOPPAGE  IN  TRANSITU, 

RETENTION,  AND  DELIVERY. 

By  JOHN  HOUSTON,  of  the  Middle  Temple,  Barrister-at-Law. 


"  We  have  no  hesitation  in  saying,  that  we  think 
Mr.  Houston's  book  will  be  a  very  useful  accession 
to  the  library  of  either  the  merchant  or  the  lawyer." 
'—Solkitort  youmal. 

"  We  have,  indeed,  met  with  few  works  which  so 


successfully  surmount  the  difficulties  in  the  way  of 
this  arduous  undertaking  as  the  one  before  as ;  for 
the  languap^e  is  well  chosen,  it  is  exhaustive  of  the 
law,  and  is  systematised  with  great  method.**— 
Amfricati  Lmw  Revirm. 


In    8vo.,    price    lor.    6/.,    cloth    lettered, 
A  REPORT  OF  THE  CASE  OF 

THE  QUEEN  v.  GURNEY  AND  OTHERS. 

In  the  Court  of  Queen's  Bench  before  the  Lord  Chief  Justice  Cockburn.  With  an 
Introduction,  containing  a  History  of  the  Case,  and  an  Examination  of  the  Cases 
at  Law  and  Equity  applicable  to  it ;  or  Illustrating  TUK  DocTKJNK  OF  Com- 
mercial Fraud.    By  W.  F.  Finlason,  Barrister-at-Law. 

In  medium  8vo.,  187 1,  price  iQf.,  cloth, 

8ALAMAN  on  LIQUIDATION  &  COMPOSITION  with  CREDITORS. 

A  Practical  Treatise  on  Liquidation  by  Arrangement  and  Composition  with  Creditors, 
under  the  Bankruptcy  Act,  1869,  comprising  the  Practice  of  the  Office  for  the 
Registration  of  Arrangement  Proceedings,  as  to  Receivers,  Injunctions,  Meetings, 
Forms,  Bills  of  Costs,  Sections  of  the  Acts,  the  Rules  of  1870,  and  the  New  Rules 
of  1871,  with  Index.    By  Joseph  Seymour  Salaman,  Solicitor. 

i2mo.,  1866,  price  lOr.  6^.,  cloth, 

A  TREATISE  ON  THE  GAME  UWS  of  ENGLAND  &  WALES: 

Including  Introduction,  Statutes,  Explanatoir  Notes,  Cases,  and  Index.  By  John 
Locke,  M.P.,  Q.C.,  Recorder  of  Brighton.  The  Fifth  Edition,  in  whicn  are 
introduced  the  GAME  LAWS  of  SCOTLAND  and  IRELAND.  By  Gilmork 
Evans,  of  the  Inner  Temple,  Barrister-at-Law. 

In  royal  8vo.y  1867,  price  lor.  6^/.,  doth, 

THE  PRACTICE  of*EQUITYbyWAY  of  REVIVOR  &  SUPPLEMENT. 

With  Forms  of  Orders  and  Appendix  of  Bills. 
By  LoFTUS  Leigh  Pemberton,  of  the  Chancery  Registrar's  Office. 


**\g.  T>>..t..**«..  !.«-  »:»k  «*..»  ^.i.    k*M..»K»       ^11  probably  be  applied  to  future  cases.*"— >5Wr- 

cit0r?  Journal, 


'  Mr.  Pemberton  has,  with  great  care^  brought 
together  and  classified  all  these  conflicting  cases, 
and  has,  as  far  as  may  be,  deduced  principles  wUch 


In  8vo.,  1873,  price  5^.,  cloth, 

THE    LAW    OF    PRIORITY. 

A  Concise  View  of  the  Law  relating  to  Priority  of  Incumbrances  and  of  other  Rights  in 
Property.    By  W.  G,  Robinson,  M.A.,  Barrister-at-Law. 


tt 


Mr.  Kobinson  X  book  may  be  recommended  to  |  tioner  with  a  useful  supplement  to  laixer 
advanced  student,  and  will  furnish  the  practi-  I  complete  works."— >y»&»7iw'  yaumal. 


ELECTION       T,A.  "W. 


l%<^^i^»*^«^*^^itH«X»l'»tf»W^>»*^»»*^»»^M^«^*»<^'^F^»*M^«> 


In  crown  8vo.,  1874,  price  141.,  cloth  lettered, 
A    MANUAL    OF    THE 

PRACTICE   OF   PAELIAMENTART   ELECTIONS 

Throughout  Great  Britain  and  Ireland. 

COMPRISING 

THE  DUTIES  op  RETURNING  OFFICERS  and  their  DEPUTIES, 
TOWN  CLERKS,  AGENTS,  POLL-CLERKS,  &c., 

AND  THE 

fsfo  of  ftleftion  ftf^enses,  Carmirt  f rartkes,  k  |Uep(  fspients. 

WITH 

AN  APPENDIX  OF  STATUTES  AND  AN  INDEX. 

By  henry  JEFFREYS  BUSHBY,  Esq.. 

One  of  the  Metropolitan  Police  Magistrates,  sometime  Recorder  of  Colchester. 


FOURTH     EDITION, 
Adapted  to  and  embodying  the  recent  changes  in  the  Lmo,  including  the  Ballot  Act,  the 
Instructions  to  Returning  Officers  in  England  and  Scotland  issued  by  the  Home  Office, 
and  the  whole  of  the  Statute  Laio  relating  to  the  subject. 

Edited    by    HENRY    HARDCASTLE, 

OP  THB  INNBR  TBMPLB,   BARRISTBR-AT-LAW. 


"We  have  just  received  at  a  very  opportune 
moment  the  new  edition  of  this  useful  worlc.  We 
need  only  say  that  those  who  have  to  do  with 
elections  will  find  '  Bushby's  Manual '  replete  with 
information  and  trustworthy,  and  that  Mr.  Hard- 
castle  has  incorporated  all  the  recent  changes  of 
the  law." — Law  yoHrnaL 

"  As  far  as  we  can  judf^e,  Mr.  Hardcastle,  who 


if  known  as  -one  of  the  joint  editors  of  0*MaIley 
and  Hardcastle's  Election  Reports,  has  done  his 
work  well.  .  .  .  For  practical  purposes,  as 
a  handy  manual,  we  can  recommend  the  work 
to  returning  officers,  agents,  and  candidates ;  and 
returning  officers  cannot  do  better  than  distribute 
this  manual  freely  amongst  their  subordinates,  if 
they  wi&h  them  to  understand  their  work."— ^tf/»- 
cHors'  youmal. 


A  Companion  Volume  to  the  above,  in  crown  8vo.,  price  &r.  cloth,  lettered, 

THE  LAW  AND  PBAOTIOE  OF  ELECTION  PETITIONS, 


With  an  Appendix  containing  the  Parliamentary  Elections  Act,  1868,  the  General  Rules 

for  the  Trial  of  Election  Petitions  in  England,  Scotland,  and  Ireland,  Forms  of 

Petitions,  &c.    By  Henry  Hardcastls,  of  the  Inner  Temple,  Barrister-at-Law. 

*'  Mr.  Hardcastle  nves  us  an  original  treatise 
with  foot  notes,^  and  ne  has  evidently  taken  very 
considerable  pains  to  make  his  work  a  reliable 


fiiide.  Beginning  with  the  eflfect  of  the  Election 
'etitions  Act,  1868,  he  takes  his  readers  step  by 
step  through  the  new  procedure.  His  mode  of 
treating  the  subject  of  '  particulars'  will  be  found 


extremely  useful,  and  he  gives  all  the  law  and 
practice  in  a  very  small  compass.  In  an  Appendix 
IS  supplied  the  Act  and  the  Rules.  We  can 
thoroughly  recommend  Mr.  Hardcastle's  book  as  a 
concise  manual  on  the  law  and  practice  of  election 
petitions."— ZrOitf  lime*. 


Now  ready,  Volume  I.,  price  301.,  and  Volume  II.,  Parts  I.,  II.,  and  III.,  price  qj., 

REPORTS   OF   THE  DECISIONS 

OF  THE 

JUDGES  FOR  THE  TRIAL  OF  ELECTION  PETITIONS 

IN    ENGLAND    AND    IRELAND. 

PURSUANT    TO    THE    PARLIAMENTARY   ELECTIONS    ACT,    1868. 

By  EDV^ARD   LOUGHLIN  O'MALLEY  and  HENRY  HARDCASTLE, 

Barristbrs-at-Law. 
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SVlVJUm  ft  HATBXS^  BXLL  TAXB,  TKMFLB   BAS. 


i^Ubmtf  anti  9laptu4' 


of'  SUprinttf  of  f^i  CaAg  VitfstUtH. 


SOME  RARE  LAW  BOOKS. 

[/*rom  "  The  Albany  Law  Journal."] 

'*  Law  books  are  not  generally  things  of  beauty.  There  is  nothing  particularly  grati- 
fying to  the  esthetic  department  of  the  human  organism  in  the  conventional  typography 
and  sheep-skin.  Some  of  our  publishers  give  considerable  attention  to  the  mechanical 
execution  of  their  books,  and  deserve  and  receive  a  good  degree  of  credit  therefor.  But, 
after  all,  their  labours  seldom  please  the  eye.  In  most  marked  contrast  to  even  the  very 
best  of  our  books,  are  a  series  of  law  books  that  have  been  recently  issoed  by  Messrs. 
Stevens  &  Haynes,  of  London.  They  are  reprints  of  some  of  the  scarcest  of  the  Old 
English  Reports,  and  in  their  mechaniod  execution  would  delight  the  heart  of  Aldus 
Manutius,  Thuanus,  or  any  other  admirer  of  elegant  editions.  The  black  letter  type  of 
the  originals  is  faithfully  reproduced,  the  curious  old-style  spelling  and  interchange  of 
letters  have  been  closely  followed,  while  the  rich  antique  calf  covers  are,  no  doubt, 
superior  to  anything  that  served  to  encase  the  original  Reports.  These  editions  have 
been  carefully  prepared,  and  some  of  the  volumes  have  been  enriched  with  notes  added 
in  MS.  to  some  copy  of  the  original  by  its  learned  owner  generations  ago. 

"This  enterprise  of  Messrs.  Stevbns  &  Haynes  is  a  matter  of  universal  interest, 
and  appeals  to  every  lover  of  elegant  books.  The  works  which  they  have  reproduced 
are  those  which  were  the  scarcest,  and  for  copies  of  which  the  most  exorbitant  prices 
were  demanded.    The  following  is  a  brief  description  of  the  matter  of  these  volnmes." 


BEIiIiEWE'S  CASES,  T.  BICHABD  II. 


In  8vo.,  price  3/.  3f.,  bound  in  calf  antique, 

LES  ANS  DU  ROY  RICHARD  LE  SECOND. 

Collect'  ensembl*  hors  les  abridgments  de  Statham,   Fitzherbert,   et  Brooke.       Per 

Richard  Bellswe,  de  Lmcolns  Inne.     1585.     Reprinted  irom  the  Original 

Edition. 

highly  crediUble  to  the  spirit  and  cnteriMiae^  of 
pnvate  publishers.  The  work  is  an  important  link 
m  our  legal  historv ;  there  are  no  year  books  of  the 
reign  of  Richard  II.,  and  Bellewe  suf^lied  the  only 
subktitute  by  carefuUy  extracting  and  coDecciog  all 
the  cases  he  could  find,  and  he  did  it  in  the  most 
convenient  form —that  of  alphabetical  arrangement 
in  the  order  of  subjects,  so  tnat  the  woik  is  a  digest 
as  well  as  a  book  of  law  reporte.  It  is  in  fact  a 
collection  of  cases  of  the  rei|pi  of  Richard  II., 
arranged  according  to  their  subjects  in  alphabetical 
order.  It  is,  therefore,  one  of  die  most  mtelligibic 
and  interesting  legal  memorials  of  the  Middle 
Ages." — Law  Tittu*. 


"  No  public  library  in  the  world,  where  English 
law  finds  a  place,  should  be  without  a  copy  of  this 
edition  of  Bellewe." — Canada  Law  yournoL 

"  We  have  here  a  fac'simUt  edition  of  Bellewe, 
and  it  is  really  the  most  beautiful  and  admirable 
reprint  that  has  appeared  at  any  time.  Il  is  a 
perfect  f^m  of  antique  printing,  and  forms  a  most 
mterestmg  monument  of  our  early  legal  history. 
It  belongs  to  the  same  class  of  works  as  the  Year 
Book  of  £dward  I.  and  other  similar  works  which 
have  been  printed  in  our  own  time  under  the 
auspices  of  the  Master  of  the  Rolls ;  bat  is  far 
superior  to  any  of  them,  and  is  in  this  respect 


CUNNINGHAM'S   REPORTS. 

In  Svo.,  price  3/.  31*.,  calf  antique, 

Cunningham's  (T.)  Reports  in  K.  B.,  7  to  10  Geo.  II. ;  to  which  is  prefixed  a  Proposal 
for  rendering  the  Laws  of  England  clear  and  certain,  humoly  offered  to  the 
Consideration  of  both  Houses  of  Parliament.  Third  Edition,  with  nnmerons 
Corrections.    By  Thomas  Townseno  Bucknill,  Barrister-at-Law. 


"The  instructive  chapter  which  precedes  the 

cases,  entitled  '  A  proposal  for  rendering  the  Laws 

of  England  dear  and  certain,'  gives  the  volume  a 

degree  of  peculiar  interest,  independent  of  the  value 

of  many  of  the  reported  cases.    That  chapter  begins 

'  H  words  which  ought,  for  the  information  of 

people,  to  be  printed  in  letters  of  gold.    They 

.  follows:  'Nothing  conduces  more  to  the 


peace  and  prosperity  of  every  nation  than  good 
laws  and  the  due  execution  of  ihem.'  The  history 
of  the  civil  law  is  then  rapidly  traced.  Next  a 
history  is  given  of  English  Reporters,  b^inning  with 
the  reporters  of  the  Year  Books  from  i  Ed  v.  III. 
to  la  Hen.  VIII.— being  near  300  yrwri  and  vftcx^ 
wards  to  the  time  of  the  author.*'- 
JatirmaL 
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CHOTGB  GASES  OT  GHAKCEBY. 

■  > 

In  8vo.,  price  2/.  zr.,  calf  antique, 

THE  PMOTIOE  OF  THE  HIGH  OOUBT  OF  OHANOERY. 

With  the  Nature  of  the  several  Offices  belonging  to  that  Court.     And  the  Reports  of 
many  Cases  wherein  Releif  hath  been  there  had,  and  where  denyed. 

"This  volume,  in  paper,  type,  and  binding  (like  "  Bellewe's  Cases  **)  is  a  facsimile  of  the  antique  edition. 
All  who  buy  the  one  should  buy  the  other."— ^amada  Law  youmal. 

In  8vo.,  price  3/.  3^.,  calf  antique, 

SIR  G.  COOKE'S  COMMON  PLEAS  REPORTS 

In  the  Beigns  of  Queen  Anne,  and  Kings  George  I.  and  11. 

^he  Third  Edition,  with  Additional  Cases  and  References  contained  in  the  Notes 
taken  from  L.  C.  J.  Eyre's  MSS.  by  Mr.  Justice  Narks,  edited  by  Thomas 
TowNSEND  BucKNiLL,  of  the  Inner  Temple,  Barrister-at-Law. 

"  Law  books  never  can  die  or  remain  long  dead  an  okl  volume  of  Reports  may  be  produced  by  these 
so  long  as  Stevens  and  Haynes  are  willing  to  con*  modem  publishers,  whose  good  taste  is  only  equalled 
tinue  them  or  revive  them  when  dead.     It  is  cer-       by  their  enterprise.*' — Ctutada  Law  Jowmal, 

tainly  surprising  to  see  with  what  facial  accuracy  « 

-■ 

BROOKE'S  NEW  CASES  WITH  MARCH'S  TRANSLATION. 

In  8vo.,  1873,  price  4/.  41.,  calf  antique, 

Brooke's  (Sir  Robert)  New  Cases  in  the  time  of  Henry  VIII.,  Edward  VI.,  and 
Queen  Mary,  collected  out  of  Brooke's  Abridgment,  and  arranged  under  years, 
with  a  table,  together  with  March's  (John)  Translation  ^/"Brooke's  New  Cases 
in  the  time  of  Henry  VIII.,  Edward  VI.,  and  Queen  Mary,  collected  out  of 
Brooke's  Abridgment,  and  reduced  alphabetically  under  their  proper  heads  and 
titles,  with  a  table  of  the  principal  matters.    In  one  handsome  volume.  8vo.  1873. 


<f 


Both  die  original  and  the  translation  having 
long  been  very  scarce,  and  the  missaging  and  other 
errors  in  March's  translation  maxins  a  new  and 
corrected    edition    peculiarly    desiraole,    Messrs. 


Stevens  and  Haynes  have  reprinted  the  two  books 
in  one  volume,  uniform  with  the  preceding  volumes 
of  the  series  of  Early  Reports." — Canada  Law 
Journal. 


KELYNGE'S  (W.)  REPORTS. 

In  8vo.,  1873,  pnce  4/.  4/.,  calf  antique, 

Kslynge's  (William)  Reports  of  Cases  in  Chancery,  the  King's  Bench,  &c.,  from  the 
3rd  to  the  9th  year  of  His  late  Majesty  King  George  II.,  during  which  time  Lord 
King  was  Chancellor,  and  the  Lords  Raymond  and  Hardwicke  were  Chief 
Justices  of  England.  To  which  are  added,  seventy  New  Cases  not  in  the  First 
Edition.     Third  Edition.    In  one  handsome  volume.    8vo.     1873. 

KELYNG'S  (SIR  JOHN)  CROWN  CASES. 

In  8vo.,  1873,  price  4/.  4/.,  calf  antique, 

Kklyng's  (Sir  J.)  Reports  of  Divers  Cases  in  Pleas  of  the  Crown  in  the  Reign  of  King 
Charles  II.,  with  Directions  to  Justices  of  the  Peace,  and  others ;  to  which  are 
added.  Three  Modem  Cases,  viz.,  Armstrong  and  Lisle,  the  King  and  Plummer, 
the  Queen  and  Mawgridge.  Third  Edition,  containing  several  additional  Cases 
never  before  printed^  together  with  a  Treatise  upon  the  Law  and  Proceed- 
ings IN,  Cases  op  High  Treason,  first  published  in  1793.  The  whole  carefully 
revised  and  edited  by  Richard  Loveland  Loveland,  of  the  Inner  Temple, 
Barrister-at-Law. 

good  service  rendered  by  Messrs.  Stevens  &  Haynes 
to  the  profession.  .  .  Should  occasion  arise,  the 
Crown  prosecutor  as  well  as  counsel  for  the  prisoner 
will  find  in  this  volume  a  complete  vade  mecum  of 
the  law  of  high  treason  and  proceedings  in  relation 


"  We  look  upon  this  volume  as  one  of  the  most 
important  and  valuable  of  the  unique  reprints  of 
Messrs.  Stevens  and  Haynes.  Little  do  we  know 
of  the  mines  of  legal  wealth  that  lie  buried  in  the 
old  law  books.   But  a  careful  examination,  either  of 

the  reports  or  of  the  treatise  en^bodied  in  the  volume       thereto.** — Canada  Lam  Joiimal. 
no'w  before  us,  will  give  the  reader  some  idea  of  the 


Other  Volumes  are  In  Progress. 
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STBTEVS  ft  EATBS8,  BELL  TABB,  ZDIPLK  BAB. 


In  Svo.,  1867,  price  2ix.,  doth, 

A  Treatise  on  the  Companies  Act,  7862. 

With  Special  Reference  to  Winding-up,  for  the  purposes  of  Reconstruction  or  Anial- 
gamation  ;  with  Orders,  Forms,  and  Precedents.    Together  with  a  Supplement, 
containing  the  Companies  Act,  1S67,  with  Notes,  and  a  Digest  of  Additional 
Cases.    By  G.  Lathom  Browne,  of  the  Middle  Temple,  Barrister-at-Law. 
The  Supplement  may  be  had  separately,  price  2j.  6^.,  doth. 


"  Perspicuous  statement  and  felicity  of  arrange- 
ment characterise  the  work  throughout.  .  .  .  From 
his  experience  as  a  liquidator  and  a  director,  our 
author  has  been  able  to  ofler  a  work  of  a  very 
practical  nature,  and  at  the  same  time  of  value  to 
the  profession."— Ztftv  Magaaine. 


"This  work  is  exceedingly  well  done;  and  is 
just  such  a  one  as  solicitors,  directors,  o£5cen, 
shareholders,  and  creditors  of  joint-stodc  companies 
ought  to  possess  for  the  guidance  and  govemmeBt 
of  their  conduct  in  regard  to  their  interests,  duties 
or  obligations  in  the  company  with  which  they  may 
be  connected." — M»ney  MmHcet  Revitw. 


BIBUOTHECA  liEQITM. 


In  X2mo.  (338  pp.),  price  2x.,  doth  lettered, 

A  CATALOGUE  OF  LAW  BOOKS. 

Including  all  the  Reports  in  the  various  Courts  of  England,  Scotland,  and  Ireland  ;  with 
a  Supplement  to  January,  1874.  %  Hknry  G.  Stevens  and  Robert  W. 
Haynes,  La.w  Publishers  and  Booksellers ;  Exporters  of  Law  and  Miscellaneous 
Literature  ;*  Foreign  and  Colonial  Literary  Agents,  &c.  &c. 

In  royal  8vo.,  1872,  price  28r.,  cloth  lettered, 
AN  INDEX  TO 

TEN  THOUSAND  PRECEDENTS  IN  CONVEYANCING. 

AND  TO 

COMMON  AND  COMMERCIAL  FORMS. 


Arranged  in  Alphabetical  order  with  Subdivisions  of  an  Analytical  Nature ; 

'  with  an  Appendix  containing  an  Abstract  of  the  Stamp  Act,  1870,  with  a 

of  Duties  ;  the  Regulations  relative  to,  and  the  Stamp  Duties  payable  on, 
of  Wills,  Letters  of  Administration,  Legacies,  and  Successions.     By 
Arthur  Copinger,  of  the  Middle  Temple,  Barrister-at-Law,  Author 
Law  of  Copyright  in  Works  of  Literature  and  Art" 

"  We  cannot  close  this  review  of  Mr.  Copinger's 
publicatitm  better  than  with  the  apt  quotation  with 
which  he  inaugurates  it:  'Knowledge  is  of  two 
kinds :  we  know  a  subject  ourselve.%  or  we  know 
where  we  can  find  information  upon  it.'" — Iahw 
Journal, 

"  Mr.  Copinger  has  not  only  designed  an  Index 


t(^;etheT 
Schedule 
Probates 
Walter 
of  "The 


which  cannot  fail  to  be  of  practical  use,  bat  has 
successfully  elaborated  the  work  designed  by  cchb- 
bining  a  persj^cuous  order  of  arrangement  wrrti^  a 
most  exhaustive  table  of  contents,  and  most  oopioos 
references  to  preoedents.  The  Index  is  arrauosed 
in  alphabetical  order,  with  subdivisions  of  an  analy- 
tical nature,  the  latter  being  made  throughout  sbSt- 
servient  to  the  former. 


In  8vo.,  1 87 1,  price  5^.,  cloth, 

THE  LAW  OF  NEGLIGENCE. 

Illustrated  by  the  Recent  Decisions  of  the  Courts  of  the  United  Kingdom  and 

By  Robert  Campbell,  Advocate  of  the  Scotch  Bar,  and  of  Lincoln's  Iim, 

Barrister-at-Law. 

In  this  Essay,  the  Author  reviews  old  principles  in  the  light  of  recent  decisions ;  coxnbtimng 
the  point  of  view  of  the  practitioner — noting  the  latest  phase  of  judicial  opinion  ; 
with  the  attempt  to  digest  and  harmonize  the  law,  so  that  (if  possible)  new  decisions 
may  seem  to  illustrate  old  and  familiar  principles,  or  that  the  extent  and  dlircctioa 
of  the  change  introduced  by  each  decision  may  be  correctly  estimated. 

"  I  would  also  refer  to  some  ingenious  remarks       is  about  to  devote  his  attention  to  o^er  sabjecsss. 


as  to  the  misapplication  of  the  term  ''gross  tug- 
ligenc*^  which  are  to  be  found  in  a  very  good  book 
—Campbell's  Law  of  Negligence."— -^r.  Jusiiu 
WilUs  in  ike  cau  of  "Ojt^onkhm  v.  l^kite  Lion 
Hottl  Co." 

**  We  presume  from  this  being  styled  the  firal  of 
a  senes  of  practical  Law  Tracts,  that  Mr.  Campbell 


which,  from  the  success  of  his  first  atTesapc, 
shall  expect  to  see  him  elucidate  coa^ermlkly.  II. 
however,  he  should  ever  find  time  to  cjcjanad  tbs^ 
tract  on  the  Law  of  Negligence  into  a  ootnpletr 
treatise,  we  shall  expect  to  find  it  one  oC  tibe 
satisfactory  text-books  on  English  law.**- 
youmai. 
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AMERICAN    LAW    WORKS 

IMPORTED  BY 

STEVENS    AND    HATNES. 

*4,*  Should  the  ProUssian  have  any  dtfficuUy  in  procuring  any  of  the  following 
Books  through  their  usual  Bookseller^  application  to  Stbvens  &  Haynes  wHl  meet  with 
prompt  attention,  ^ 


ABBOTT'S  NEW  TORE  DIGEST. 

In  6  royal  Svo.  volumes.  Entirely  recast,  revised,  corrected,  and  consolidated.  A 
Digest  of  New  \oAl.  Statutes  and  Reports  from  the  Eariiest  Period  to  the  Year 
1873.  Comprising  the  Adjudications  of  all  the  Courts  of  the  State,  together 
with  the  Statutes  of  General  Application.  By  Benjamin  Vaughan  Abbott 
and  Austin  Abbott. 

ABBOTT'S  (B.  V.)  TBEATISE  UPON  THE  U.S.  COUBTS 

Ain)  THEIB  PRACTICE : 

Explaining  the  Enactments  by  which  they  are  controlled ;  their  Organisation  and  Powers ; 
their  peculiar  Jurisdiction ;  and  the  modes  of  Pleading  and  Procedure  in  them. 
Second  Edition.    Two  vols.,  royal  8vo.     1871.    3/. 

Now  ready,  Volumes  L  to  XI., 

THE     AMERICAN     REPORTS. 

Containing  all  Casbs  of  Gbmbsal  Valui^ 

DECIDED   BY  THE   COURT  OF  LAST  RESORT  IN  EVERY  STATE 

IN   THE    UNION 

The  Reports  of  the  Courts  of  Last  Resort  of  the  several  States  contain  cases  of 
great  general  importance,  and  which  are  always  considered  as  high  authority  by  the 
Courts  of  the  other  States,  but  they  are  buried  beneath  a  mass  of  practice  and  local 
cases  of  no  value  outside  of  the  States  in  which  they  are  decided. 

In  '*  The  American  Reports  *'  the  plan  is  to  give  all  cases  having  a  general  value, 
hereafter  decided  by  the  Court  of  Last  Resort  in  every  State,  unencumbered  by  Practice 
Cases  and  those  of  local  importance  only. 


AMERICAN  CONSTITUTIONS: 

Comprising  the  Constitution  of  each  State  in  the  Union,  and  of  the  United  States,  with 
the  Declaration  of  Independence  and  Articles  of  Confederation  ;  each  accompanied 
by  a  Historical  Introduction  and  Notes,  together  with  a  Classified  Analysis  of  the 
Constitutions,  according  to  their  subjects,  showing,  by  comparative  arrangement, 
every  Constitutional  Provision  now  in  force  in  the  several  States ;  with  References 
to  Judicial  Decisions,  and  an  Analytical  Index.  Illustrated  by  carefully  engraved 
fac-similes  of  the  Great  Seals  of  the  United  States,  and  of  each  State  and  Territory. 
By  Franklin  B.  Hough.    In  two  vols.,  price  7af.,  bound.    1872. 

THE  AMERICAN  LAW  REVIEW. 

A  Quarterly  Journal  of  American  Jurisprudence,  &c.     Price  6j.  each  number. 

The  principal  features  of  this  Review  are  treatises  upon  practical  or  theoretical 
points  of  law,  reports  of  leading  cases,  regular  digests  of  tne  current  series  of  English 
Reports  and  of  the  principal  American  cases  from  the  courts  of  all  the  States,  brief 
critical  notices  of  new  law-books,  and  in  each  number  a  *'  Summary  of  Events,"  where 
notes  of  decisions,  legal  intelligence,  and  professional  gossip  are  grouped  under  local 
headings. 

TELEGRAPH  GASES. 

Allen's  Reports  of  Telegraph  Cases  decided  in  the  Courts  of  America,  Great  Britain  and 

Ireland,  1851-72.    Royal  8vo.     1873.    35-^*  ^^^  <^* 
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AMERICAN  LAW  W^ORKS— continued. 


In  Svo.,  1875,  price  15/.,  bounds 


MANUAL  OF  THE  LAWS  AND  GOUBTS  OF  THE 

XTNITED  STATES, 

AND  OF  THE  SEVERAL  STATES  AND  TERRITORIES. 

By  Horace  Andrews,  of  the  New  York  Bar.  . 

This  book  is  a  complete  sumnuuj  in  convenient  fonn  of  the  Jurisdiction  of  all  the  Courts, 
and  of  the  Laws  of  the  United  States  and  all  the  other  States  and  Territories,  for 
the  use  of  Lawyers,  Notaries,  Commissioners,  Collecting  Agents  and  business  men. 


€§ 


From  Thb  Tiicbs. 
'  Among  recent  publications  has  been  a  '  Manual 
of  the  Laws  and  Courts  of  the  United  States,'  and 
of  the  several  States  and  Territories,  with  a  Dic- 
tionary of  reliable  practising  lawyerSj  edited  by 
Mr.  Horace  Andrews,  A.M^  of  the  New  York 
Bar.  The  business  relations  of  the  two  countries 
are  extending  with  such  rapidity  as  to  render  a 
work  of  the  kind  indispensable  for  use  on  this  sid^ 
and  the  task  seems  to  have  been  carefully  per- 
formed by  Mr.  Andrews.  It  will  not  only  serve  to 
prevent  contracts  being  entered  into  in  ignorance 
of  peculiar  local  statutes,  but  in  many  questions 
that  may  arise  will  save  the  delay  and  expense  that 


would  be  caused  by  the  necessity  f<n-  ooiTespon« 
dence ;  while  to  intending  settlers  also  it  wiO  be 
a  guide  with  tegard  to  exemption  and  hoaeBtead 
laws,  rates  of  interest^  rights  of  married  women, 
taxation,  and  other  pomts  bearing  on  their  future 
course." 

"  The  work,  we  are  told  in  the  Frdace,  is  de- 
signed for  lawyers  and  business  men.  The  object 
appears  to  be  to  give  a  plain  statement  of  die  hiw, 
practice,  and  nciKedure  of  the  cooits,  without  &e 
citation  of  autnority,  so  as  to  be  a  guide  to  XNMqpto- 
fessional  persons.  It  must  prove  a  most  useful 
epitome,  for  it  contains  a  great  amonnt  of  varied 
inlbrmatioa.''— -Ztftv  Timts. 


FIRE  INSUBANGE  CASES. 

Being  a  Collection  of  all  the  Reported  Cases  on  Fire  Insurance  in  England,  Ireland, 
Scotland,  and  America,  from  the  earliest  period  to  the  present  time,  Chnmologi- 
cally  arranged.  With  Notes  and  References.  By  Edmund  H.  Bennett. 
Vol.  L,  covering  the  period  from  1 729  to  1839 ;  Vol.  IL,  covering  the  period 
from  1S40  to  1849.    Two  vols.,  royal  8vo.     1872-3.    Price  3/.  ly.,  law  calt 

It  is  proposed  to  issue  a  collection  of  o^  tkt  cmes 
on  Fire  Insurance  from  the  earliest  period  to  the 
present  time,  chronologically  arrangol,  with  notes 
and  references,  by  Hon.  Edmund  H.  Bennktt. 
of  the  Boston  Bar.  The  Series  will  embrace  all 
the  reported  cases  in  England,  Ireland,  Scotland, 
and  America,  including  Canada  and  the  British 
Provinces.  The  opinions  of  the  Court  will  always 
be  given  in  full,  but  the  arguments  of  Counsel  and 
the  reporter's  statement  will  be  sometimes  con<* 
densecL    New  head-notes  will  also  be  frequently 


introduced,  and  foot-4iotes  and  references  to 
Cases  added.  The  Court  by  which  the  Caae 
determined,  and  the  volume  and  page  where  orig:in- 
ally  reported,  will  distinctly  appear.  A  Table  of 
Cases,  both  of  those  reported  and  of  those  osily 
cited,  with  a  full  Index,  will  be  found  in  cad^ 
volume. 

The  volumes  to  complete  the  Work,  and  bringiatg 
the  Cases  to  the  present  time,  will  be  published  at 
an  eariy  period. 


Royal  8vo.,  1873,  price  42^.,  law  cal( 

BIOELOWS  INDEX  OF  OYEBBULED  CASES. 

The  attempt  has  been  made  in  this  Volume  to  collect  all  the  reported  cases  from  the 
earliest  period  to  the  present  time  which  have  been  revised,  overruled,  denied,  doubted, 
or  modified,  with  such  of  the  cases  explained  or  distinguished  as  were  deemed  important; 
and,  for  the  accomplishment  of  this  purpose,  all  the  Reports  of  the  Eng^sh,  Irish,  and 
American  Courts  have  been  examined,  and  for  the  most  part  page  by  page.  The  nnmber 
of  cases  amounts  to  twenty  thousand. 

"  A  book  which  every  lawyer  will  find  it  useful  to  have  at  his  elbow.'* — 
SouciTORs'  Journal. 


Royal  8vo.,  1872,  price  3IX.  6^, 

A  TREATISE  ON  THE  LAW  OF  ESTOPPEL, 

AND  ITS  APPLICATION  IN  PRACTICE. 
By  Melville  M.  Bigelow. 
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JJFE  ANB  ACCIDENT  INSURANCE  BEFOSTS. 

• 

VoL  I. — Containing  Reports  of  all  the  published  Life  and  Accident  Insurance  Cases 
determined  in  the  American  Courts  prior  to  January,  1S71.  With  Notes  to 
English  Cases.  Vol.  II. — Containing  all  the  Cases  adjudicated  on  in  the  American 
and  English  Courts  since  the  publication  of  VoL  I. ;  together  with  the  prior 
leading  English  Life  and  Accident  Insurance  Cases.  Vol.  III.,  embraces  the  cases 
decided  since  January  1872,  and  also  all  the  Scotch  and  Canadian  cases  of  general 
interest,  and  such  of  the  English  and  Irish  cases  as  were  not  published  in  the 
second  volume.  The  Scotch  cases  are  as  valuable  as  they  are  inaccessible  to  the 
Profession  generally.  By  Melville  M.  Bigelow,  of  the  Boston  Bar.  Three 
vols.,  royal  8vo.     1871-4.    Price  5/.  lOr.,  law  calf. 

The  fubject  of  life  and  Acddeat  Insuraaoo 
has  within  a  few  yean  sprung  Into  such  abnoAAag 
bterest  in  the  Courts^  that  it  oas  been  thought  that 
a  collection  of  the  Cases  upon  this  branch  of  the 
law  would  prove  acceptable. 


These  Cues  dedde  interesting  and  Important 

Juestions  concerning  Suicide,  Insurable  Interest, 
Lestrictions  upon  Residence  and  Travel,  Receipt 
of  Premium  after  Forfeiture,  Death  in  Known 
Violation  of  Law,  Ac 


BINGHAM  (A.).   A  TREATISE  ON  THE  LAWS  OF 

DESCENT. 

8vo.     1870.     i/.  iij.  6</.,  bound. 


BISHOP  ON  THE  LAW  BELATING  TO 

WOMEN. 

Two  vols.,  royal  8vo. 


[Nearly  recuiy. 


BISHOPS  GOMMENTABIES  ON  THE  OBIMINAL  LAW. 

Two  vols.,  royal  8vo.    Fifth  Edition.    1872.    3/.  tor.,  cloth. 


Fifth  Edition,  1873,  two  volumes,  royal  8vo.,  3/.  iQr.,  cloth, 

COMMENTASIES  ON  THE  LAW  OF  MABBIA6E  AND 

DIVOBGE. 

With  the  Evidence,  Practice,  Pleading,  and  Forms ;  also  of  Separations  without  Divorce, 
and  of  the  Evidence  of  Marriage  in  all  issues.    By  Joel  Prkntiss  Bishop. 

This  work  has  been  thoroughly  revised.    The  new  matter  added  to  this  edition  is  in  amount  equal  to 
nearly  one-fourth  of  a  volume. 

BISPHAMS  PBINGIFLES  OF  EQUITT. 

A  Treatise  on  the  System  of  Justice  Administered  in  the  Courts  of  Chancery.  By  George 
Tucker  Bispham,  of  the  Philadelpliia  Bar.    8vo.    31J.  (hI. 

In  one  volume,  royal  8vo.,  1873,  price  35^.,  cloth, 

BROWNE  ON  THE  LAW  OF  TRADE  MARES 

AND  ANALOGOUS  SUBJECTS 
(Firm  Names,  Business  Signs',  Goodwill,  Labels,  &c.). 

BUMF  ON  FBAUBTTLENT  C0N7ETANCES. 

A  TVeatise  upon  Conveyances  made  by  Debtors  to  defraud  Creditors,  containing  refer- 
ences to  all  the  Cases,  both  English  and  American.  8vo.  1872.  31J'.  6^., 
bound. 


THE  CIVIL  CODE  OF  LOWER  CANADA. 

Together  with  a  Synopsis  of  Changes  in  the  Law,  References  to  the  Reports  of  the 
Commissioners,  &c.,  and  a  complete  Index.  By  Thomas  McCord,  Advocate. 
l2mo.    New  Edition.     1873.    7^.  6^.  bound. 
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0  

Royal  8vo.,  Foartli  Edition,  1873,  price  4Qr.,  doth. 

CTTSTIS'  TREATISE  ON  THE  LAW  OF  PATENTS 

For  Usefiil  Inventions  in  the  United  States  of  America,  and  the  Remedies  for  their 

Infringement 

FISHER  (SAMUEL  S.).    REPORTS  OF  GASES  ARISING 
UPON  LETTERS  PATENT  FOR  INVENTIONS, 

Determined  in  the  Circuit  Courts  of  the  United  States.     1848-71,    In  4  vols.,  royal  8vo. 

1870-72.     21/. 

HADLET'S  INTRODUCTION  TO  ROMAN  LAW, 

In  Twelve  Academical  Lectures.     i2mo.     1874.     7^".  6</. 

LEADING  GASES  ON  MERCANTILE  LAW. 

Fifth  Edition.    Enlarged  and  Improved. 

BEING  SELECT  DECISIONS  OF  AMERICAN  COURTS,  WITH  ESPECIAL 
REFERENCE  TO  MERCANTILE  LAW,  WITH  NOTES. 

The  whole  Work  has  heen  thoroughly  revised,  and  largely  increased  by  the  introduction 
of  several  entirely  new  heads  of  practical  interest,  by  Hon.  J.  I.  C.  Hare  and 
Jno.  Wm.  Wallace.  In  2  vols.,  royal  8vo.,  of  nearly  1000  pages  each.  Price 
3/.  1 5 J.,  law  calf. 

Among  tki  many  Subjects  treated  of  and  fttUy  illustrated  in  this  Sditi^n  are^^ 


Conreyanoes,  Voluntary  and  Fraudulent. 

Slander  and  Libel,  including  the  question  of  Mer- 
cantile Agencies. 

Infancy. 

Application  of  Payments. 

Bob  and  Notes. 

Form,  Time,  and  Mode  of  Communicating  Notice 
of  Dishonor. 

Negotiability  of  Instruments,  including  the  subject 
of  Coupon  Bonds,  &c. 

Power  of  one  Partner  to  hfodi  the  Firm. 

Real  Estate  held  by  a  Commercial  Partner- 
ship. 


AppottionmenC  and  Termination    of  Powers    of 

Agents. 
Principal  and  Factor. 
Domicile. 
Guaranty. 
Antecedent  Debt. 
Discharge  of  Surety. 
Revocation  of  Wills. 
Licence. 

Judgment  of  other  States. 
Abandonment. 

Constructive  and  Total  Loss. 
Insurable  Interest  and  Forfeiture  of  Policy,  ftc.  &c 


HiaH  ON  LBaAIi  BXMEDIB& 
In  royal  8vo.    1874.    Price  351.,  cloth  lettered. 

A  TBEATISE  on  EXTEAOBDINABT  LEGAL  BEMEDIES. 

Embracing  MANDAMUS,    QUO   WARRANTO  and   PROHIBITION.     By 
James  L.  High,  of  the  Chicago  Bar. 

HH.T.TART)  (F.)  THE  LA.W  OF  NEW  TRIALS,  AlTD 

OTHER  REHEARINOS; 

Including  Writs  of  Error,  Appeals,  &c.    Second  Edition,     Royal  8vo.    X872.    35X. 


HILLIABD  ON  THE  LAW  OF  SALES  OF  PEBSONAL 

PROPERTY. 

Third  Edition.    Royal  8vo.     1869.    3  u.  6//.,  cloth. 


*  t  ■> 


IDAHO  REPORTS. 

Cases  Argued  and  Adjudged  in  the  Supreme  Court  of  the  Territory  of  Idaho,  Jjumur 

1866  to  August  1867.    One  vol.,  8vo.     1867,    2/.  lar. 
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KXKrS  COMMXKTARDCS  OK  AMERIOAK  LAW. 

COMMENTARIES  ON  AMERICAN  LAW. 

By  Hon.  James  Kent.    Edited  and  Revised  by  O.  W.  Holmes,  Junr.    I2th  Edition. 

4  vols,  royal  8vo.     1873.     £S' 

Ib  die  preaeat  edition  of  tliit  woric  an  attennt  has  been  mado  to  bring  it  down  dirough  the  quaxter  of 
a  century  which  has  elapsed  since  the  author's  death. 

The  great  weight  attachin^^  any  optnion  of  Chancellor  Kent  has  been  deemed  a  suifident  reason  for 
not  attempting  any  alteration  m  his  text  or  notes.  To  insure  accuracy,  this  edition  has  been  printed  from 
the  eleventh,  and  then  carefully  read  with  the  sixth,  which  a>ntained  the  author's  last  corrections.  The 
original  text  has  been  scrupulously  restored,  except  that,  whenever  a  difference  between  the  proofs  and  the 
sixth  edition  has  occurred  m  a  citation,  it  has  been  corrected  in  the  proper  abbreviated  form.  In  this  way  a 
large  proportion  of  the  author's  citations  have  been  verified  ;  and  it  is  believed  that  the  present  revision, 
together  with  the  care  which  former  editors  have  bestowed,  has  insured  their  accuracy. 

Royal  8vo.,  Vol  I.,  price  32J.,  cloth, 

A  SELECTION  OF  CASES  ON  THE.  LAW  OF 

CONTRACTS. 

With  References  and  Citations.     By  C.  C.  Langdsll,  Dane  Professor  of  Law  in 

Harvard  University. 

"  The  design  of  this  work  is  both  novel  and  |    of  English,  Scotch,  Irish,  American,  and  even  of 
good." — Saiiciior^  Journal,  I    French  Law,  in  order  that  he  might  present  their 

"  Mr.  Langdell  has  rummaged  the  vast  libraries  |   jewels  to  his  pupils." — Laiv  Journal. 


Royal  8vo.,  Vol.  I.,  price  35J.,  cloth, 

LEADING  OASES  ON  SALES. 

A  Selection  of  Cases  on  the  Law  of  Sales  of  Personal  Property.    With  References  and 
Citations.    By  C.  C.  Langdell,  Dane  Professor  of  Law  in  Harvard  University. 


"  We  have  before  noticed  Professor  Langdell's 
Selection  of  Cases  on  the  Law  ot  Contracts.  The 
present  work  is  on  the  same  plan. 

"For  those  students  who  desire  to  know  what 
the  fundamental  principles  of  law  are,  and  the 
method  in  which  they  have  been  worteed  out  and 
applied,  we  know  no  work  to  whidi  we  would 
sooner  recommend  them. 

We  have  said  that  these  books  were  mahily 


M  ' 


intended  to  be  useful  to  students ;  but  if  there  are 
any  practising  lawyers  who  still  have  the  time  and 
taste  to  'read  law,'  we  can  promise  them  that 
they  will  find  no  legal  study  more  delightful  than 
that  of  tracing  the  history  of  opinion  through 
the  pages  of  these  books.  ...  To  understand 
fully  now  good  these  books  are,  the  reader  must 
be  a  netty  good  lawyer  himself."— ^iw/ncdM  Law 
Rtvttm. 


MAT'S  LAW  OF  INSURANCE. 

In  royal  8to.    1873.    Z^'*  do** 

The  Law  of  Insurance  as  applied  to  Fire,  Life,  Accident,  Guarantee,  and  other  non- 
Maritime  risks.    By  John  Wilder  May. 

MORSE  ON  ARBITRATION  AND  AWARD. 

The  Law  of  Arbitration  and  Award.    By  John  T.  Morse,  Jun.    8vo.    35J.,  cloth. 

NEBRASKA  REPOBTS. 

Reports  of  Cases  in  the  Supreme  Court  of  Nebraska.    By  James  M.  Woolworth, 

Counsellor >at-Law.    Two  vols.,  8vo.     1871-73,     5/. 

NEVADA  REPORTS. 

Reports  of  Cases  Determined  in  the  Supreme  Court  of  the  State  of  Nevada*   Eight  vols., 

8vo.     1865  to  1873.    24/. 

%*  These  Reports  contain  numerous  Decisions  upon  Mines  and  Mining  Claims, 

Rights,  &c. 
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NEW  TORE  SUPREME  G0T7BT  KBPOBTS. 

Rq)orts  of  Cases  Argued  and  Determined  in  the  late  Supreme  Court  of  the  State  of 
New  York,  1842,  1843,  and  1844.  By  T.  M-.  Lalor.  Being  a  continaation  of 
Hill  and  Denio's  N.  Y.  Reports.    One  voL,  8vo.     1S57.    30*. 

THOMPSON  AND  COOKE'S  NEW  TORE  SUPREME 

COURT  REPORTS. 

Vols.  L  and  II.  now  Ready.    Price  35/.  each,  law  calf. 

NEW  TORE. 

Reports  of  Cases  Argued  and  Determined  in  the  Superior  Court  of  the  City  of  New 
York.     By  J.  McSweeney.     i869-7a    Two  vols.,  8vo.    3/.  lor. 

-^ — .^ — . . ■  — ____^.^— -^^^^— — ^^— 

THE  ClVn.  CODE  OF  THE  STATE  OF  NEW  TORE. 

Reported  complete  by  the  Commissioner  of  the  Code.     8vo.     1865.     i8j. 

OREGON  REPORTS. 

Reports  of  Cases  Argued  and  Determined  in  the  Supreme  Court  of  the  Territory  of 
Oregon,  and  of  the  State  of  Oregon,  1853  to  1870;  and  Cases  in  the  Circuit 
Courts  of  Oregon.     1867  to  1872.    Three  vols.,  8vo.    9/. 

Sixth  Edition,  1873,  thoroughly  revised,  three  volumes,  royal  8vo.,  5/.,  doth, 

PARSONS  ON  CONTRACTS. 


«f 


In  this  edition  the  whole  woric  has  been  recast  and  thoroughly  revised ;  new  chapters  on  the  law  of 
Patents,  Copyright,  Tnde-nuixles,  and  Telegrams,  inserted ;  additions  made  to  almost  evenr  sedkia  :  and 
more  than  tnuteen  hundred  recent  cases  quoted  from  or  cited.  Every  effort  has  been  made  to  render  the 
woric  worthy  the  acceptance  it  finds  with  the  profession."— yl^M^r*/  tre/ac*  U  the  SixiM  Edititm, 


PARSONS'  (T.)  LAW  OF  SHIPPING  AND  THE 

PRACTICE  IN  ADMIRALTT. 

Two  vols.,  royal  8vo.      1869.      3/.  3J.  cloth. 

PARSONS'  (T.)  LAW  OF  MARINE  INSURANCE  AND 

GENERAL  AVERAGE. 

Two  vols.,  royal  8vo.     1868.    3/.  cloth. 

PASCHAL'S  DIGEST  OF  THE  LAWS  OF  TEXAS, 

Carefully  Annotated.    One  vol.,  large  8vo.     1866. 


PHtLLIPS  ON  INSUBAN GE. 

A  Treatise  on  the  Law  of  Insurance  (Marine,  Life  and  Fire).    By  Willard  Phillips. 
Fifth  Edition.    In  two  volumes,  8vo.     1867.    Price  3/.  3^.,  cloth. 

In  royal  8vo.,  1872,  price  25J.,  doth, 

THE  LAW  OF  APPELLATE  PROCEEDINGS, 

In  relation  to  Review,  Error,  Appeal,  and  other  reliefs  upon  final  judgments. 

By  T.  M.  Powell, 
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Fourth  Edition,  royal  8va,  1873,  36s.,  cloth  lettered, 

A  FBACTICAL  TREATISE  ON  THE  LAW  OF 
COVENANTS  FOR  TITLE. 

By  William  Henry  Rawle.    Fourth  Edition,  revised  and  enlarged. 

In  the  preparation  of  this  edition  every  line  has  been  carefullv  considered,  and  erery  authorftr  reoon- 
sulted.  Much  of  it  has  been  written  over, — in  particular,  the  utroduction,  the  chapter  on  "me  n*^tnl 
covenants,"  on  the  covenant  against  encumbrances,  on  covenants  runninj^  with  the  Uuod,  and  as  to  their 
operation  by  way  of  estoppel  or  rebutter.  The  subiect  of  the  measure  of  damages  has  been  oonsideied 
separately,  and  a  new  chapter  has  been  added,—"  The  jurisdiction  of  equity  as  to  covenants  for  title."  It 
is  believed  that  the  treatise  now  correctly  represents  the  present  state  of  the  law  In  Kngfaiyf  ^nd  in 
America. 


In  two  volnmes,  royal  8vo.,  1873,  pncc  Tor.,  doth, 

THE  LAW  OF  RAILWAYS. 

Embracing  Corporations,  Eminent  Domains,  Contracts,  Common  Carriers  of  Goods  and 
Passengers,  Telegraph  Companies,  Equity  Jurisdiction^  Taxation,  Constitutional 
Law,  Investments,  etc.,  etc.  By  Isaac  F.  Redfield,  LL.D.,  Chief  Justice  of 
Vermont    Fifth  Edition,  carefully  revised  and  enlarged. 

SCHOULER  (J.)  ON  THE  LAW  OF  DOMESTIC 

RELATIONS; 

Embracing  Husband  and  Wife,  Parent  and  Child,  Guardian  and  Ward,  Infancy,  and 
Master  and  Servant    Second  Edition.     One  vol.,  royal  Svo.     1874.    38X. 


SCHOULER  (J.).  A  TREATISE  ON  THE  LAW  OF 

PERSONAL  FROFERTT. 

8vo.    1873.    35 J.  doth. 
JUDGE    STORY'S  WORKS. 


In  two  volumes,  royal  8vo.,  1873,  price  751.,  doth, 

COMMENTARIES  ON  EQUITT  JURISPRUDENCE. 

As  administered  in  England  and  America.    By  Joseph  Story,  LL.D. 
Eleventh  Edition,  carefully  revised,  with  Notes  and  Additions,  by  F.  J.  Balch. 

COMMENTARIES  ON  AGENCY. 

Eighth  Edition.     By  N.  St.  John  Green.     35J.  cloth. 

COMMENTARIES  ON  BAILMENTS. 

Eighth  Edition.     By  E.  H.  Bennett,  Esq.-    31J.  &/.  cloth. 

COMMENTARIES  ON  PARTNERSHIP. 

Sixth  Edition.     By  John  C.  Gray,  Junr.      31J.  6d.  doth. 

COMMENTARIES  ON  CONFLICT  OF  LAWS. 

Seventh  Edition.    By  Edmund  H.  Bennett.    35/.  doth. 
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In  two  volumes,  royal  8vo.,  1873,  price  6y.,  doth, 

GOMMENTABIES  ON  THE  CONSTITUTION  OF  THE 

UNITED  STATES. 

With  a  Preliminary  Review  of  the  Constitutional  History  of'^the  Colonies  and  States 
before  the  adoption  of  the  Constitution.  By  Joseph  Story,  LL.D.  In  two 
volumes,  royal  ovo.    Fourth  Edition,  with  Notes  and  Additions,  by  Thomas  BL 

COOLEY. 

STOBT  (W.  W.)  ON  THE  LAW  OF  CONTRACTS. 

Fifth  Edition.     Revised  and  enlarged  by  E.  H.  Bennett.    Two  vols.,  8vo. 

THE  SOUTHERN  LAW  REVIEW 

Is  a  Quarterly  Magazine,  devoted  to  the  interests  of  the  L^al  Profession,  and  contains, 

in  each  number,  two  hundred  pages  of  reading  matter. 

The  Albany  Lenv  Journal  says:  "The  'Southern  Law  Review'  is  winning  a 
deservedly  good  reputation  by  the  excellence  of  its  contents,  and  the  ability  with  which 
it  is  conducted." 

A  TREATISE  ON  THE  VALIDITT  OF  VERBAL 

AGREEMENTS. 

As  affected  by  the  Legislative  Enactments  in  England  and  the  United  States,  commonlj 
called  the  Statute  of  Frauds ;  including  also  the  effect  of  Partial  and  Complete 
Performance  and  the  sufficiency  of  the  Writing  in  Cases  where  Verbal  Agreements 
are  not  valid ;  together  with  other  kindred  matters ;  to  which  are  prefixed  transcripts 
of  the  various  Statutes  on  the  subject  now  in  force  in  both  Countries. 

By  Montgomery  H.  Throop.    Vol.  I.,  royal  8vo.    1870.    Price  35J.,  doth. 

TOWNSHEND'S  TREATISE  ON  THE  WRONGS  GALLED 

SLANDER  AND  LIBEL. 

And  on  the  Remedies  for  those  Wrongs.    By  John  Townshend,  of  the  New  York  Bar, 

Second  Edition.     1072.    38/.  cloth. 


UNITED  STATES  CIRGmT  COURT  REPORTS. 

Reports  of  Cases  .at  Law  and  Equity,  and  in  the  Admiralty,  Determined  in  the  Circuit 
Court  of  the  U.  S.  for  the  District  of  Maryland.  By  R.  B.  Taney,  Chief  Justice 
of  the  Supreme  Court  of  the  U.  S.  April  T.  1836  to  April  T.  1861.  One  voL, 
8vo.    3SJ. 

UNITED  STATES  DISTRICT  GOXTBT  REPOBTS. 

Reports  of  Cases  Argued  and  Determined  in  the  District  Courts  of  the  U.  S.  within  Uie 
Second  Circuit.    By  Robert  D.  Benedict.     1865  to  187  i.    Four  vols.  8vo.    ^ 

*«*  Numerous  and  valuable  Decisions  concerning  Collisions  at  Sea  are  contained  in 
these  volumes.  The  Reports  in  all  the  U.  S.  District  Courts  contain  Decisions  in 
Admiralty. 

WASHINGTON  TERRITORY  REPORTS. 

Opinions  of  the  Supreme  Court  of  the  Territory  of  Washington,  1854  to  1864. 

One  vol.,  8vo.    2/.  I  Of. 
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WHABTOlirS  CRIMINAL  LAW. 

Seventh  and  Revised  Edition.     Three  vols.,  royal  8vo.     1874. 

Vol.  I.  Principles,  Pleading,  and  Evidence.  Vol.  II.  Crimes.   Vol.  III.  Practice. 

Price  £s,  cloth. 

A  TREATISE  ON  THE  CRIMINAL  LA\\^  OF  THE  UNITED  STATES.  By 
Francis  Wharton,  LL.D.,  Author  of  "Conflict  of  Laws,"  "Precedents  of 
Indictments  and  Pleas,*'  "  Medical  Jurisprudence,"  "  Law  of  Homicides,"  &c. 

The  third  volumo  of  this  edition  is  substantially  new,  and  comprehends  an  independent  treatise  on 
Criminal  Practice.  The  chapters  on  Crimes,  which  inprior  editions  were  spresd  over  the  second  and 
third  volumes,  are  now  consolSikted  in  the  second.  The  whole  work  has  b^n  thoroughly  revised  and 
rc<written,  and  upwards  of  six  hundred  pages  of  additional  matter  incorporated  in  the  text.  To  enable  this 
extension  to  be  more  readily  mastered,  the  topics  have  been  re^arranged,  devoting  the  first  volume  to 
Principles,  Pleading,  and  Evidence ;  the  second  to  Crimes  ;  and  the  third  to  Practice. 

Recent  investigations  having  shown  that  the  chief  maxims  and  definitions  of  die  English  Criminal  Law 
have  been  largely  derived  from  the  Roman  and  Canon  Law,  has  led  to  the  introduction  in  thisedirion  of  a 
new  feature—the  references  to  the  early  jurists  laying  down  and  illustrating  these  maxims  and  definitions, 
as  well  as  to  such  points  in  the  dissertations  of  tne  more  modem  jurists  as  may  be  consulted  with 
advantage.  In  making  frequent  references  to  these  authorities  there  has  been  no  relaxation  of  the 
vigilant  scrutiny  and  careful  analysis  due  to  tile  adjudications  of  the  Anglo-American  Courts.  So  far  from 
this  being  the  case,  there  is  not  a  citation  in  the  former  texts  which  has  not  for  this  edition  been  verified, 
and,  as  far  as  known,  there  is  not  a  single  intermediate  reported  EnglW)  or  American  criminal  decision 
that  has  not  been  scrutinized  and  introduced.  Nor  is  this  all.  The  student  will  see  by  comparison  that 
the  text  has  been  s6  subdivided  that  each  point  is  now  presented  in  its  own  se])arate  analytical  place. 
That  the  labour  thus  applied  is  made  only  the  more  fruitful  by  the  introduction  of  cognate  foreign 
jurispriidences,  will  be  conceded  by  all  who  will  examine  the  sections  devoted  to  Presumptions,  to  Casual 
Connection,  to  Estoppel  by  Consent,  to  Omissions,  to  Conflict  of  ^urisdictiona,  to  Conspiracy,  and  to 
Attempts.  The  treatise  now  covers  thei  whole  fiekl  of  Criminal  Junsprudeqce,  and  is  commended  with 
confidence  to  those  engaged  in  the  application  of  our  criminal  law,  whether  as  practidoners  or  judges. 

Third  Edition,  1873,  two  volumes  in  three,  price  5/.  15^.  6J,,  law  calf, 

WHARTON  AHD  STILlJ'S  MEDICAL 
JUBISPRUDENCE. 

The  first  volume  containing  a  Treatise  on  Mental  Unsoundness,  embracing  a  general  view 
of  Psycholc^cal  Law,  by  Francis  Wharton,  LL.D.  The  second  in  two  parts, 
embracing  the  topics  of  Foetus  and  New  Bom  Child,  and  Difference  of  Sex,  by 
Samuel  Ashhurst,  M.D.,  of  Philadelphia ;  Poisons,  by  Robert  Amory,  M.D., 
of  Brookline,  Mass.;  Wounds  and  Signs  of  Death,  by  Wharton  Sinkler,  M.D., 
of  Philadelphia ;  Psychological  and  Legal  Notes,  by  Francis  Wharton,  LL.D. 

"  So  far  as  we  can  judge,  the  work  constitutes  a  most  complete  and  valuable  encydopeedia  of  medical 
jurisprudence."— vS'i^/ia/tfw'  youmal. 

In  royal  8vo.,  1872,  price  36^*.,  cloth, 

GONiUGT  OF  LAWS ;  OR,  PRIVATE  INTERNATIONAL 

LAW. 

Including  a  Comparative  View  of  Anglo-American,  Roman,  German,  and 
French  Jurisprudence.    By  Francis  Wharton,  LL.D. 

WHITING  (W.). 
WAB  POWERS  UNDER  THE  CONSTITUTION  OF  THE 

UNITED  STATES. 

With  an  Appendix  of  Cases.     Syg.     187 1.    2U,  doth. 

WOTHEBSPOON'S  MANUAL  OF  THE  PRACTICE  AND 

PROCEDURE  IN  THE  SEVERAL   COURTS    HAVING. CIVIL  JURIS- 
DICTION IN  THE  PROVINCE  OF  QUEBEC.     i2mo.     1870.     12s.  6d, 

\*  Any  Foreign  Works  not  in  stock  can  be  supplied  (if  in  print)  in  a 

few  weeks  from  date  of  order. 


THE    LAW    OF    COBPOBATIONa 


Just  Published,  in  8vo^  price  2it,,  doth, 

A     TREATISE    ON    THE    DOCTRINE 

OF 

ULTRA  VIRES: 


BEING 


AN   INVESTIGATION   OF  THE   PRINCIPLES  WHICH   LIMIT 
THE  CAPACITIES,  POWERS,  AND   LIABILITIES 

OF 

CORPORATIONS, 

AKD    MORE    BSPECIALLT    OF 

JOINT   STOCK    COMPANIES. 

BY 

SEWARD    BRICE,    M.A.,    LL.D.,  London, 

Of  the  Inner  Temple^  Barrister -at' Law, 


"  The  book  is  a  usefal  compilation.  The  third 
chapter  deals  with  business  which  a  tradbg  cor- 
poration may  transact,  and,  although,  as  we  have 
said,  our  author  goes  backwards  from  uUra  virts 
to  intra  virtt  instead  of  tracing  upwards  the  powers 
of  corporations,  he  it  dear  in  his  treatment  of  die 
cases,  and  his  chapter  on '  dealing  in  shares '  is  very 
well  written.  And,  again,  the  first  chapter  of 
Port  III.,  on  'the  user  of  special  powers  and 
privileges'  is  decidedly  good,  and  must  prove  ex- 
tremely useful  Indeed,  Mr.  Brice  shows  that  he 
can  write  so  well  that  we  very  much  regret  that  he 
should  have  taken  his  subject  the  wrong  way  up. 
Mad  he  confined  his  sdbeme  to  the  rights  and 
liabilities  of  corporations  and  companies  and  dis- 
regarded his  so-called  doctrines  of  uUra  vires,  we 
should  have  accorded  to-  his  labours  unqualified 
approvaL" — Law  Tittus. 


tt 


'  Mr.  Brice,  as  might  have  been  anticipat6dL  has 
found  the  doctrine  of  ultra  znres  a  very  slender 
thread  on  which  to  hang  his  book;  and  he  has 
wisely  abandoned  it  in  the  arrangement  of  his 
chapters,  which  follow  one  another  on  the  basb  of 
the  law  of  corporations,  special  prominence  bong 
given  to  the  effect  of  the  doctrine  of  ultra  vires  on 
those  legal  entities.    When  the  reader  has  once  got 


over  the  prejudice  produ^  by  Mr.  Brioe^s  strange 
enmity  with  his  subject,  he  will  find  him  a  guide  of 
very  great  value.  Much  information  on  a  diflicult 
and  unattractive  subject  has  been  ooUected  and 
arranged  in  a  manner  which  wiU  be  of  great  assist- 
ance to  the  seckerafker  die  lawon  a  point  involving 
the  powers  of  a  company."— .^«ar  youmoL 

"The  woric  b  divided  into  four  parts,  with 
various  chapters,  covering  everything  in  rdation  to 
corporations  txom  their  creation  to  dteir  disscrfntion. 
The  tables  of  cases  and  of  the  statutes  adduced 
occupy  twenty-five  pages,  in  alphabetical  order, 
and  the  index  takes  over  forty  nwre.  It  is  an 
exceedingly  valuable  woik  at  this  time  when  the 
rights  and  powers  ef  corporations  aue  matters  of  so 
much  interest  in  the  United  States,  as  well  as  in 
Great  Britain,  and  its  manifold  cases  furnish  as 
interesting  reading  to  the  business  man  genenlly 
as  to  the  lawyer  or  justice.  Ultra  Vires, — BteraOy 
in  law,  beyond  strength, — the  practice  of  tSKpix^r 
tions  going  beyond  their  powers,  their  legal  rights 
and  limitations,  thetr  contracts  and  their  agreements, 
their  credit  and  their  capital,  is  a  subject  which 
almost  every  man  in  die  community  has  a  direct  or 
indirect  interest  in  and  is  a£fected  by.**— iS^/oa 
(6^.  S.)  Journal  of  Commerce. 
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